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PREFACE  TO  THE  FIUST  EDITION. 


The  uses  of  an  introductory  book  upon  Law  are : — 
1.  To  explain  to  the  student  the  meanings  of :  legal  terms 
and  conceptions,  I  have  found  it  convenient  in  this  work  to 
make  free  use  of  certain  expressions  which,  though  used  to  some 
extent  by  writers  on  General  Jurisprudence,  are  not  yet  fully 
domiciled  in  the  technical  terminology  of  the  Common  Law,  and 
also  to  introduce  a  few  terms  of  :^j^fiwn  Coinage.  These  last  I 
have  pointed  out  by  footnotes  explaining  that  they  are  not  in 
common  use.  The  student  will  therefore  understand  that  he  will 
not  meet  with  those  expressions  in  other  law  books. 

2.  To  furnish  to  the  student  a  systematic  arrangement  of 
the  entire  law,  showing  its  different  parts  and  their  relations  to 
each  other.  The  Common  Law  has  suffered  greatly  from  the 
want  of  scientific  arrangement,  and,  as  is  stated  in  the  text,  no 
authoritative  or  generally  accepted  arrangement  as  yet  exists. 
The  arrangement  presented  in  this  work  must  be  taken  simply  as 
the  one  that  commends  itself  to  the  author.  In  the  private  subr 
stantive  law  of  normal  persons  its  principal  basis  is  the  conception 
of  protected  rights  and  the  distinction  between  such  rights  and 
other  kinds  of  rights  and  duties,  which  seems  to  me  of  great 
importance;  but  the  student  must  bear  in  mind  that  he  will  not 
meet  with  it  elsewhere. 

3,  To  enable  the  student  to  acquire  such  an  outline  know- 
ledge of  the  whole  law  as  is  necessary  to  enable  him  to  take  up 
the  study  of  special  topics  and  to  read  the  reports,  and  statutes 
intelligently.  It  is  impossible  to  study  any  branch  of  tlie  law  in 
detail  without  some  knowledge  of  all  other  branches,  and  especially ' 
to  understand  the  modern  law  without  knowing  something  of  the 
old  law.  The  Common  Law  must  be  studied  historically.  The 
old  law  everywhere,  underlies  the  new,  and  occasionally  crops  up 
to  the  surface  in  unexpected  places.  This  is  why  so  much  space 
has  been  given  to  rules  and  piinciples  which  are  now  obsolete. 
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Those  are  the  ends  which  in  writing  this  book  I  have  had 
in  view.  It  is  written  with  reference  to  the  ordinary  course  of 
instruction  in  Law  followed  in  the  University  with  which  I  have 
at  present  the  honor  of  being  connected  and  in  the  American 
Law  Schools.  Therefore  certain  topics  which  do  not  need  to  be 
understood  as  preliminary  to  the  study  of  others,  or  which  are 
generally  taken  up  early  in  the  course,  are  touched  upon  lightly, 
while  others  of  less  intrinsic  importance,  but  which  either  need 
to  be  known  at  the  outset  or  may  not  be  met  with  at  all  except 
in  a  work  of  a  general  character,  are  accorded  a  space  out  of 
proportion  to  their  relative  importance.  The  law  of  contracts, 
negotiable  instruments  and  shipping  may  serve  as  examples  of 
the  former  class  of  subjects,  and  the  feudal  rules  as  to  seizin  and 
the  old  common  law  procedure  of  the  latter. 

This  book  is  written  primarily  for  students  in  Japan,  but 
with  the  hope  that  it  may  be  found  useful  to  American  students 
also.  Some  things  have  been  put  in  which  would  have  been 
omitted  and  some  subjects  treated  less  fully  than  they  wonld  have 
been  had  it  been  written  for  either  exclusively.  The  necessity  of 
getting  the  work  into  a  single  volume  has  compelled  me  to  omit 
a  good  deal  of  matter,  mostly  illustrative  and  historical,  which  I 
would  gladly  have  put  in,  and  sometimes  to  make  use  of  vague 
and  general  statements  where  precise  details  would  have  been 
better. 

In  treating  of  the  laws  of  some  forty  odd  jurisdictions,  which 
differ  to  some  extent  in  their  unwritten  portion  and  very  greatly 
in  that  part  which  is  statutory,  it  is  of  course  impossible  to 
mention  all  the  different  rules.  Such  expressions  in  the  text  as 
«  generally,"  "  usually,"  "  in  most  places  "  are  sometimes  used  to 
indicate  the  existence  of  such  local  differences,  and  sometimes 
mean  that  exceptions  or  qualifications  to  rules  and  principles  exist 
which  for  brevity's  sake  have  to  be  passed  over  without  special 
mention.  It  may  be  proper  to  warn  the  student  that  he  does 
not  know  much  law  when  he  has  merely  read,  or  even  mastered, 
an  elementary  book. 

1  have  not  cited  many  authorities,  because  it  seems  to  me 
that  notes  and  citations  are  apt  rather  to  confuse-  than  to  aid  a 
beginner.     A  student  in  any  subject  must  take   his  first  book  on 
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trust;  criticism  and  the  investigation  of  original  authorities  come 
later.  Where  I  have  employed  the  exact  words  of  another,  I 
have  indicated  it  by  quotation  marlts,  except  sometimes  in  the 
case  of  Blackstone's  Commentaries,  which  I  have  regarded  as  a 
mine  in  which  any  one  is  at  liberty  to  dig,  and  have  used  freely. 

Tokio,  June  1898. 
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OHAPTEB  I. 
LAW    IN   GENEBAL. 


1.  The  one  idea  that  is  common  to  all  meanings  of  the    Lawana 

"  order. 

word  law  is  that  of  order  or  regularity  *  in  the  happening  of 
events.  This  is  the  whole  meaning  of  law  in  the  scientific 
sense.  A  scientific  law  is  a  mere  formula,  a  statement  that  scientifio 
events  do  in  fact  happen  thus  and  so,  e.g.  that  bodies  gravitate 
towards  one  another  with  a  force  that  varies  directly  as  their 
masses  and  inversely  as  the  square  of  their  distance. 

2.  Law   in   the  jural    sense  involves   at  least  the  further  law  in  tia 

jural  sense. 

notions  that  the  events  in  which  order  manifests  itself  are  the 
acts  of  rational  beings,  and  that  the  order  is  produced  by  their 
attempt^s  to  mate  their  conduct  conform  to  an  ideal  standard 
or  rule.  In  its  most  rudimentary  form,  as  it .  exists  among  the 
lowest  savages,  the  conception  of  law  seems  to  contain  nothing 
more  than  this.  There  is  not  necessarily  any  distinct  belief 
as  to  the  origin  of  the  rules  which  prevail  or  the  reasons  for 
obeying  them,  nor  is  it  anybody's  business  in  particular  to 
enforce  them.  In  a  more  advanced  state  of  society  the  magistrate 
appears,  whose  special  function  it  is  to  compel  obedience  to  the 
law  :  and  thus  the  idea  of  force  is  added  to  that  of  order.    At   oj^^'  "^^ 

'  force. 

first  the  ruler  is  not  usually  regarded  as  himself  the  author  of 

the  laws  which  he  enforces.     These  are  looked  upon  as  existing 

independently  of  his  will  or  that  of  the  community, ,  sometimes 

as  being  of  divine  origin,'     The  final  development  of  the  jural 

idea  of  law  in  this  direction  is  reached  when  it  is  recognized 

•^ — b — i^ 1 1 ^ — 

■  . „  '\.'The  thieory  ot  the  law  6f  nature,  which  the  Eoman  jurists  borrowed 
ftom  the  Greeks  (J  80),  and  which  played  so  important  a  part  in  the  juridical 
and  political  speculations  ot  the  eighteenth  century,  is  partly  a  survival  ol 
thiiS  archaic  conception  of  law  and  partly  the  result  of  a  confusion  between 
the  soientifin  and  the  jural  notions  of  law.  This  latter  confusion  is  still  vtry 
prevalent. 
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as  having  its  birth  in  the  will  of  a  human  lawgiver,  by  whom 
it  can  be  changed. 

Law  has  developed  in  another  direction  by  becoming  dif- 
ferentiated from  other  bodies  of  rules  with  which  it  was  at  first 
confounded,  such  as   the   precepts    of   religion    and    morality. 

Municipal  The  kind  of  law  which  is  made  by  political  rulers  and  ad- 
ministered in  courts  is  called  municipal  law.' 

3.  It  is  plain  that  no  single  adequate  definition  of  municipal 

Definitions  law  Can  be  given,  because  the  word  does  not  always  stand  for 
the  same  thing.  That  which  is  called  law  in  a  civilized  state 
is  very  different  from  the  law  of  a  barbarous  tribe.  It  is  con- 
venient to  denote  thero  both  by  the  same  name,  because  they  pre- 
sent many  of  the  same  characteristics  and  serve  largely  the  same 
ends.  But  a  definition  which  would  accurately  fit  the  one 
would  be  too  large  or  too  small  for  the  Other.  Any  one  there- 
fore who  seeks  to  define  law  must  frame  his  definition  according 
to  the  purpose  for  which  he  wants  to  use  it.  The  student  of 
general  jurisprudence  needs  a  very  comprehensive  definition, 
that  will  cover  every  thing  that  any  where  or  in  any  period  has 
been  called  law ;  but  a  writer  who  confines  himself  to  the 
highly  developed  law  of  a  civilized  state  must  narrow  his  de- 

iS^on.  finition  correspondingly.  For  this  latter  purpose  Austin's 
famous  definition  is  believed  to  be  correct :  municipal  law  is 
a  rule  of  conduct  set  by  a  sovereign  to  his  subjects ;  or  as  it 
is  expressed  by  Prof.  Holland :  "  A  general  rule  of  external 
human  action  enforced  by  a  political  sovereign.'" 

iorae'gn.  ^-  '^^^  sovereign,  for  legal  purposes,  is  the  supreme  law- 

making authority  in  a  state  ;  i.e.  that  person  or  body  of  persons 
who  can  directly  make  any  changes  in  the  law  which  they 
please.*  In  England  the  legal  sovereign  is  the  Parliament ;  in 
the  United  States,  those  legislative  bodies  mentioned  in 
§  121  who  acting  in  concert  can  amend  the  national  con- 
stitution ;  in  an  absolute  monarchy,  the  monarch.  The  legal 
sovereign  may  in  fact  be  subject  to  a  power  behind  the  throne 
mightier  than  himself.      Thus  in  both  England  and  the  United 

2  From  Latin  municdpiiim. 
8  Holland,  Jurisprudence  27. 

*  In  mouarchical  countries  the  name  sovereign  is  a.so  used  to  denote 
the  king  or  emperor. 
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States  the  voters  who  elect  the  members  of  the  sovereign  legis- 
lative bodies  can  control  the  actions  of  the  latter  and  shape  the 
laws  to  their  own  pleasure.  Therefore  it  is  often  said  that  in 
those  countries  the  people  are  sovereign.  And  that  is  true  and 
of  the  utmost  importance  in  a  political  sense,  but  not  in  a  legal 
sense.° 

5.  There  can  be  no  legal  limitation  on  the  power  of  the 
sovereign,  because  his  will  is  the  only  source  of  law.     Therefore 

there  can  not  be  an  irrevocable  or  irrepealable  law;  for  the  same  in-g^'^Me 
sovereign  authority  that  decreed  that  the  law  should  never  be 
changed  can  repeal  that  decree.  The  constitution  of  the  United 
States  forbids  a  state  to  make  any  law  impairing  the  obligation 
of  contracts.  If  therefore  a  state  should  make  a  law  which 
amounted  to  a  contract,  it  could  not  repeal  that  law  without 
the  consent  of  the  other  contracting  party  ;  but  that  is  because 
the  state  governments  are  not  sovereign. 

It  follows  also  that  a  law  is  not  void  because  it  is  unjust  unjmtuwA 
or  injurious,  and  courts  have  no  right  to  refuse  to  enforce  a 
law  on  such  grounds.  Laws  of  course  ought  to  be  just  and 
beneficial ;  but  these  are  matters  for  the  consideration  of  the 
legislature  when  it  makes  the  law,  not  of  the  courts,  whose 
duty  is  to  enforce  the  law  as  they  find  it. 

6.  Law  is  prescribed  by  the  sovereign,  that  is,  commanded,  commma. 
A  command  is  an  expression  of  the  will  of  the  person  giving 

it  accompanied  by  an  express  or  implied  threat  that  he  will 
inflict  a  penalty  for  disobedience  or  use  force  to  compel  obedience. 
The  penalty  or  force  threatened  is  called  the  sanction  of  the  sanotion. 
command  or  law.  Without  a  sanction  the  expression  of  the 
sovereign's  will  is  mere  advice  or  request,  and  not  in  the  proper 
sense  a  law.  The  American  constitutions  contain  some  provi- 
sions of  this  kind,  for  instance  the  direction  in  the  national 
constitution  that  Congress  shall  cause  a  census  to  be  taken  every 
ten  years,  which  there  is  no  way  to  compel.  Congress  to  do. 
Nevertheless  it  is  usual  and  convenient  to  call  such  directions, 
laws  when  they  are  enacted  in  the  form  of  laws. 

5  Austin's  division  of  governments  into  monarchies,  aristocracies 
and  democracies,  accordingly  as  the  sovereign  is  a  single  person,  a  class  of 
persons  or  the  whole  people,  seems  to  be  founded  on  a  confusion  between 
the  political  and  legal  soireieignty,  and  to  be  of  uo  great  value. 
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Direct    and  7.  The  Sovereign  may  make  laws  directly  or  may  delegate 

S'ta^n.'"'  to  others  the  power  to  do    so  in  his  name.      In  England  the 
sovereign  body,  Parliament,  is   also  the  ordinary   law-making 
body ;    but  in  the   United  States  the    national    Congress    and 
the    state   Legislatures  are  not  sovereign   but  exercise  a  dele- 
Express  and   gated  authority.      The  will  of  the   legislator   to   make  a  law 
gUMoJ*"   may    be    declared    expressly    in    words  or    inferred    from  his 
conduct ;  that  is,  a  law,  like  a  contract  or  most  kinds  of  juristic 
cnstomary  acts,  may  be    express   or  implied.      Customary  law  is  of  the 
"*"■      latter  sort;  it  is  not  originally  ordained  by  the  sovereign,  but 
is    accepted    by    him    and   enforced    by    his    courts  with    his 
acquiescence.     As  Hobbes  truly  says :    "  The    legislator  is   he, 
not  by  whose  authority  the  law  was  first  made,  but  by  whose 
authority  it  continues  to  be  a  law." 
Territorini  o    ijiL      sovereign    can    only    prescribe  rules    to    his   own 

jurisdiction.  "'  °  ./       i 

subjects ;  the  laws  of  any  state  generally  have  no  operation 
outside  of  its  territorial  limits.  But  all  persons  and  things  in 
a  country,  even  temporarily,  are  for  the  time  being  subject  to 
its  laws.  If  a  foreigner  commits  a  crime  in  a  country  he  ia 
punished  according  to  its  laws,  even  though  his  act  would  be 
lawful  in  his  own  country ;  and  if  he  makes  a  contract  there,- 
its  validity  is  usually  determined  by  the  lex  loci  contractus, 
'  But  to  this  principle  there  are  a  few  exceptions. 

Governments  do  sometimes  extend  their  jurisdiction  outside 
Extent  of  their  territorial  limits.  Seaward  the  territory  of  a  state 
generally  reaches  one  marine  league  from  the  shore,  though  some 
large  bays  and  gulfs  whose  mouths  are  more  than  two  leagues 
across,  such  as  Chesapeake  bay,  are  considered  to  belong  to  the 
nations  who  own  their  coasts.  Beyond  the  three  mile  limit  lie» 
the    high  sea,    which    is    common  to   all.      But    every   nation 

jniisdiotion  excrciscs  jurisdiction  ovor  its  own  ships  and  all  persons  on  them 
at  sea,  and  even  in  foreign  ports  so  far  as  the  local  authorities  do' 
not  interfere.  The  American  courts  have  punished  crimes  com- 
mitted by  foreigners  on  American  vessels  on  tbe  high  seas 
and  in  the  territorial  waters  of  other  nations,  and  doubtless 
would  take  cognizance  of  offences  of  American  citizens  in  places 

Jurisdiction  where    there    was    no    regular    government.      Some    states    go 
MuntriM.    further,  aud  attempt  to  control  to  some  extent  the  conduct  of 
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their  own  subjects  everywhere.  Thus  the  French  law  requires 
marriages  of  French  citizens  wherever  made,  in  order  to  be 
valid  in  France,  to  be  celebrated  according  to  its  forms. 

When  rights,  duties  or  capacities  created  by  the  law  of  one  comity. 
state  come  into  question  before  the  courts  of  another,  those 
courts,  by  virtue  of  what  is  called  comity  between  uations,  will 
sometimes  apply  the  principles  of  the  foreign  law.  Thus  the 
rightfulness  or  validity  of  an  act  done  in  England  might  be 
judged  in  an  American  court  by  the  English  law.  The 
rules  for  determining  what  law  shall  govern  in  such  cases  form 
the  subiect  matter  of  a  branch  of  the  law  known  as  the  conflict    confiiot  of 

^  ^  laws. 

of  laws  or  private  international  law. 

9.  International  law,  also  called  the  law  of  nations  or  jus  intcmataonai 
gentium,^  is  a  set  of  rules  or  principles  which  civilized  nations 
habitually  observe  in  their  dealings  with  each  other  and  each 

other's  citizens  and  subjects.  As  between  states  it  can  hardly 
be  called  law  in  the  full  sense,  there  being  no  sovereign  over 
nations  to  make  or  enforce  the  law,  so  that  their  observance  of 
it  is  purely  voluntary.  But  so  far  as  the  courts  of  any  nation 
apply  its  rules  for  deciding  controversies  between  individuals 
it  is  a  part  of  the  law  of  that  nation. 

10.  Law  is  a  rule,  that  is,  a  general  command.     It  com-  Lawisaiui*. 
mands  that  in  certain    circumstances,  whenever  those  circum- 
stances exist,  certain  acts  shall  or  shall  not  be  done.      A  law 

is  thus  distinguished  from  a  specific  command  addressed  to  a 
specific  person  and  relating  to  specific  acts.  A  judgment  of  a 
court  that  A  pay  a  sum  of  money  to  B  or  a  warrant  from  a 
magistrate  for  the  arrest  of  A,  though  it  is  a  command  of  the 
sovereign,  is  not  a  law. 

Law  is  also  a  rule  of  conduct,  or  as  some  authorities  prefer    a  rule  oj 

'  nouuuct. 

to  say,  of  outward  conduct.  It  deals  with  acts,  not  with  mere 
thoughts  or  states  of  mind.  The  state  of  a  person's  mind  is 
sometimes  taken  account  of  by  the  law,  but  only  when  it 
affects  his  conduct. 

11.  Law    is    divided    into    written    law    (lex   scripta,  jus  ^;;*^*|S:eu°^ 
acri^j^wm)  and  unwritten  law  (lex  non  scripta]  jus  non  soriptum).  '""■ 


*  The  original  meaning  oijus  ffenMum  was  different ;  see  ^  29. 
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writteniaw.  The  former  is  that  law  which  is  expressly  enacted  by 
legislative  bodies  or  public  officers  having  legislative  powers, 
and  which  therefore  at  its  origin  is  put  into  precise  written 
statute.,  form.  The  enactments  of  the  British  Parliament  and  of  the 
national  Congress  and  state  Legislatures  in  the  United-  States 
are  called  acts  or  statutes.  Before  the  name  statute  came  into 
general  use,  that  is,  up  to  about  the  reign  of  Edward  I,  and 
to  some  extent  latfer,  the  written  laws  corresponding  to  statutes 
were  called  charters,'  constitutions,  provisions,  ordinances  or 
Treaties  and   assizcs.      Treaties    with    foreign    nations    have  the    force     of 

constitutions.  .  ,  ,         ,  «, 

statutes,  and,  together  with  written  constitutions,  are  otten 
included    under  the  name    of   statutory   law.      Other  kinds  of 

mittenUwB  Written  laws  are  designated  by  such  names  as  orders,  rules, 
regulations,  ordinances,  by-laws,  rescripts,  edicts,  decrees  or 
proclamations.  These  may  be  made  in  some  cases  by  the 
chief  executive,  or  by  other  officers  or  subordinate  legislative 
bodies  such  as  city  councils  or  town  meetings. 

«ia"priTOte  12.  Statutes  are  general  or  special,  public  or  private.     "  A 

statutes,  general  or  public  act  is  a  universal  rule  that  regards  the  whole 
community,"  or  relates  to  classes  of  persons.  A  special  or 
private  act  is  one  that  confers  rights  or  imposes  duties  on 
particular  persons,  such  as  a  statute  changing  a  person's  name 
or  authorizing  a  particular  corporation  to  increase  its  capital 
stock.  A  private  law  is  called  in  Latin  privilegium  ;  but  the 
PriTiieges.  English  word  privilege  is  confined  to  such  private  acts  as  are 
beneficial  to  the  person  to  whom  they  relate,  or  is  used  to 
denote  a  right  conferred  by  such  a  statute.     A  bill  of  attainder 

^taindLr'"  is  ^  private  statute  by  which  a  person  supposed  to  be  guilty  of 
an  offence  is  condemned  to  punishment  by  the  act  of  the  legis- 
lature instead  of  being  tried  and  sentenced  by  a  court.  Bills 
of  attainder  are  prohibited  by  the  constitution  of  the  United 
States  and  have  long  been  disused  in  England,  being  regarded 
as  unjust. 

noS^sta-  Courts   take  judicial    notice   of  public   statutes ;    that  is, 

tates.       are  presumed  to  be  acquainted  with  their  existence  and  contents, 

so  that  it  is  never  necessary  to  offer  to  the  court  any  proof  on 

7  Charter  {carta)  means  a  deed  or  written  instrument;  but  many  of  the 
charters  granted  by  the  early  kings  were  really  laws,  e.g.  magna  catia. 
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those  points.'  But  it  is  otherwise  with  a  private  statute,  which 
must  be  proved,  unless  the  statute  itself  directs  the  courts  to 
take  notice  of  it, 

13.  A  declaratory  statute  is  one  that  does  not  make  any    Declaratory 

•111  .'iz-i        and  remedial 

ehange  m  the  law,  but  merely  restates  the  existing  law  for  the  statutes, 
take  of  greater  clearness  and  certainty.  Remedial  statutes 
do  change  the  law ;  and  accordingly  as  they  operate  to  enlarge 
or  restrict  the  scope  of  some  former  rule  they  are  known  as  en- 
larging or  restraining  statutes.  An  enabling  statute  is  one  EnabUngsta- 
authorizing  the  doing  of  an  act  which  would  otherwise  be 
unlawful  or  legally  void,  e.g.  permitting  two  railroad  companies 
to  consolidate.     ^ ' 

A   retroactive   or    retrospective  statute  is  one   that  affects   Retroapeo- 

■*■  tive  statutes. 

the  validity  or  legality  of  past  acts,  for  instance  one 
which  declares  that  a  contract  which  was  void  when  made 
shall  be  valid.  A  retrospective-  law  is  not  necessarily  unjust ; 
indeed  validating  statutes,  by  which  acts  previously  done  which  Validating 
were  void  are  confirmed  and  made  binding,  are  often  passed 
in  the  interest  of  justice.  But  it  is  presumed  by  the  courts 
that  a  statute  is  not  intended  to  be  retrospective,  and  it  will 
not  be  construed  to  be  so,  but  will  be  confined  in  its  operation 
to  future  acts,  unless  it  expressly  declares  itself  to  be  so  or  will 
not  reasonably  admit  of  any  other  construction.  An  ex  post  sx  post  facta 
facto  law  is  a  retrospective  statute  that  punishes  as  criminal 
an  act  that  was  lawful  at  the  time  when  it  was  done  or  in- 
creases the  punishment  for  a  past  unlawful  act.  Such  statutes 
are  now  regarded  as  unjust,  and  are  forbidden  in  the  United 
States  by  constitutional  provisions, 

A  mandatory  statute  is  one  that  peremptorily  commands  or  Mandatory 
forbids  an  act,  so  that  anything  done  in  opposition  to  it  is  illegal  diiectorysta- 
and  may  be  void,  A  directory  statute  merely  directs  how  a 
certain  act  ought  to  be  done  ;  but  either  it  is  not  imperative, 
so  that  the  act  may  be  valid  if  done  in  some  other  way,  or  there 
is  no  provision  for  its  enforcement,  as  in  the  case  mentioned  in 
§  6.    Generally  such  a  statute  creates  merely  an  imperfect  duty." 

s  If  a  judge  is  actually  ignorant  of  anything  of  which  he  is  required  to 
take  judicial  notice,  he  may  inform  himself  in  any  manner,  e.g.  in  the  case 
of  a  private  statute  by  consulting  a  statute  book. 

9  See  ^257 
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Vepeal. 


When  sta-  14.  Formerlj  in   England  a   statute  took  effect   from  the 

effect,  fiist  day  of  the  session  of  Parliament  at  which  it  was  passed, 
the  entire  session  being  deemed  for  legal  purposes  to  have  been 
held  on  that  day.  But  in  mc^eru  times  statutes  do  not  go 
into  operation  until  after  a  certain  interval  of  time,  unless  the 
statute  itself  provides  otherwise. 

16.  If  two  laws  are  inconsibtent,  the  later  one  prevails 
and  the  earlier  is  repealed  by  it.  The  same  principle  applies 
to  an  inconsistency  between  two  parts  of  the  same  statute.  A 
repeal  may  be  express  or  implied.  The  former  occurs  when 
the  later  law  mentions  the  earlier  one  and  in  terms  declares  it 
repealed ;  the  latter  when  two  laws  conflict  without  any  inten- 
tion being  explicitly  declared  in  the  later  one  to  repeal  the 
earlier.  But  two  diflerent  laws  covering  the  same  ground  are 
not  necessarily  inconsistent.  If  both  are  affirmative  and  can 
stijtnd  together,  there  is  no  implied  repeal  of  the  first  by  the 
second.  Thus  a  law  giving  a  new  remedy  for  a  wrong  does 
not  generally  take  away  the  old  remedy,  but  the  injured  party 
may  have  either  at  his  option.  If  a  law  that  has  repealed 
another  is  itself  repealed,  the  original  law  revives  ;  but  in  some 
places^this  rule  has  been  abolished. 

The  repeal  of  a  law  does  not  affect  any  rights  that  have 
been  acquired  under  it  by  individuals.  Thus  if  Congress  should 
repeal  the  law  which  allows  persons  to  settle  upon  the  public 
lands  of  the  United  States  and  acquire  homesteads  in  it,  that 
would  not  devest  the  rights  of  previous  settlers.  But  if  a  law 
making  an  act  criminal  is  repealed,  past  violations  of  it  which 
have  not  yet  been  punished  are  thereby  condoned. 

16.  Most  of  the  rules  of  construction  which  apply  to 
other  written  documents  apply  also  to  written  laws.  These 
will  be  mentioned  in  another  place.  But  the  following  are 
peculiar  to  laws. 

A  statute  is  said  to  be  construed  strictly  when  it  is  not 
extended  to  cover  anything  that  is  not  clearly  within  its  express 
words.  If  there  is  any  doubt  as  to  whether  a  certain  matter 
is  embraced  in  it,  that  must  be  considered  to  be  excluded. 
Liberal  construction  means  that  the  words  of  the  statute  are 
0  be  taken  in  a  wide  sense,  so  as  to  include  everything  that  may 


Effect  of 
repeal. 


ConitrnofaoD 
of  fitatutes. 


Strict  and 

liberal 

coustmction. 
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fairly  be  presumed  to  have  been  within  the  intention,  of  the 
legislator  though  not  expressly  put  down.  Thus  in  an  old  case, 
by  an  exce'ssive  strictness  of  construction,  a  statute  imposing  a 
penalty  for  stealing  a  horse  was  held  not  to  apply  lo  the  theft 
of  a  mare.  On  the  other  hand,  the  clause  in  the  constitution 
of  the  'United  States  empowering  the  national  government  to 
coin  money  has  been  thought  by  some,  by  a  very  liberal  con- 
struction, to  authorize  the  issue  of  paper  money  which  in  the 
strict  sense  can  not  be  coined. 

Penal  statutes,  that  is,  those  that  impose  penalties  for  i'«°?'i 
doing  acts,  and  statutes  in  derogation  of  common  right,  for 
instance  those  which  place  restrictions  upon  the  carrying  oil  of 
lawful  trades  or  confer  special  and  exclusive  privileges  upon 
particular  individuals,  are  to  be  construed  strictly,  though  not 
with  unreasonable  strictness  so  as  to  defeat  their  obvious 
intent. 

Laws  for  the  prevention  of  fraud,  so  far  as  they  are  not  Lawa  against 
penal,  e.g.  where  they  do  not  provide  for  punishing  the  offender 
but  merely   make  the  fraudulent  transaction  invalid,  are  to  be 
liberally    and    beneficially   construed  so    as   to   effectuate    the 
intention  of  the  lawgiver. 

In  construing  remedial  statutes  three  points  are  to  be  Bemediai 
.considered,  the  old  law,  the  mischief  and  the  remedy ;  that  is, 
how  the  law  stood  before  the  passage  of  the  statute,  what  mis- 
chief or  evil  arose  from  that  condition  of  the  law,  and  what 
remedy  the  legislature  intended  to  provide.  And  the  judge 
should  so  construe  the  act  as  to  suppress  the  evil  and  advance 
the  remedy.  The  meaning  of  the  statute  as  thus  evolved 
is  called  the  equity  of  the  statute  ;  and  a  case  may  fall  within  f^t^*^t°' 
the  equity  of  the  statute  and  be  governed  by  it  which  is  not 
covered  by  its  exact  words. 

Although,  as  has  been  said,  an  unjust  or  injurious  law  is  "^"ftt^tMa 
not  invalid,  yet  it  is  an  established  rule  of  construction  that  to3>«tioe. 
the  courts  will  not  presume  that  the  legislature  intended  to  act 
unjustly  or  foolishly.  Tberefore  if  a  statute  is  fairly  capable 
of  two  meanings,  one  of  which  makes  it  unjust  or  harmful  and 
the  other  jnst  and  beneficial,  the  latter  construction  is  to  be 
preferred. 
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17.  Unwritten  law  was  not  originally  enacted  in  written 
form  by  any  legislative  authority;  or  if  it  was,  the  enactment 
has  been  lost  or  is  no  longer  regarded  as  authoritative.  Thus 
the  various  partial  codifications  of  the  English  law  made  before 
the  Norman  conquest,  such  as  the  laws  of  Ethelbert,  of  Alfred 
the  Great  or  of  Onut,  have  not  now  the  force  of  written  law. 
So  far  as  the  rules  contained  in  them  are  now  binding,  they 
are  so  because  of  their  having  been  adopted  into  the  unwritten 
law.  The  same  is  true  in  the  United  States  of  English  statutes 
enacted  before  the  separation  of  the  American  colonies  from 
the  mother  country.  There  are  various  old  English  statutes 
which  now  form  part  of  the  unwritten  law  in  most  of  the 
United  States,  e.g.  the  statutes  of  quia  emptores^"  and  of  uses." 

The  unwritten  law  consists  mainly  of  rules  originating 
in  custom  but  adopted  and  developed  by  the  courts  by  what  is 
called  judicial  legislation,  the  nature  of  which  will  be  presently 
described.  It  has  been  called  by  Bentham  and  other  writers 
after  him  judge-made  law. 

■  18.  Customs  are  either  general  or  particular.  General 
customs  make  up  the  bulk  of  the  common  law ;"  and  new  ones 
from  time  to  time  arise  and  are  admitted  into  the  law, 

A  new  custom  does  not  become  a  part  of  the  law,  or  at  least 
can  not  certainly  be  known  to  be  so,  until  it  has  been  adopted  as. 
such  by  the  courts.  But  when  a  custom  has  arisen  in  the  com- 
munity and  is  generally  observed  and  regarded  as  binding,  the 
courts  will  sooner  or  later  take  judicial  notice  of  it  and  enforce  it 
as  law."  Thus  the  first  settlers  in  the  western  part  of  the  United 
States  where  water  was  scarce  found  it  necessary  to  adopt  very 
different  rules  regarding  the  use  of  it  for  mining  and  irrigation 
from  those  of  the  common  law  which  prevailed  in  the  east ; 
and  those  customs  have  been  recognized  as  law  and  acted  upon 
by  the  courts.  So  the  inventions  of  banks,  railroads  and  tele' 
graphs  have  led  to  the  introductions  of  many  new  customary 
rules  into  the  law. 

But  a  custom  which  has  not  in  itself  the  force  of  law  may 

1  See  ?  458.    11  See  §  508.    12  See  ?  35. 

IS  111  England  special  juries  of  merchants  are  Bometimes  summoned  to 
inform  the  court  as  to  mercantile  customs. 
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in  certain  cases -furnish  a  rule  of  decision  to  the  courts.  For 
instance  where  parties  make  a  contract  in  the  course  of  a 
particular  kind  of  business  they  are  presumed,  unless  they 
express  a  contrary  intention,  to  contract  with  reference  to  the 
established  usages  of  that  business,  and  those  usages  may  be 
referred  to  to  explain  the  meaning  of  their  contract  when  that  is 
doubtful.  So  when  a  question  arises  whether  a  person  has  acted 
reasonably  in  a  particular  situation,  the  fact  that  people  in 
like  situations  generally  do  or  do  not  act  so  may  be  of  im- 
portance. But  such  customs  or  usages  are  not  taken  judicial 
notice  of  by  the  courts,  but  ha\re  to  be  proved  in  each  case. 
■Y,  Two  classes  of  customs  must  therefore  be  distinguished, 
namely,  those  that  have  the  force  of  law,  with  which  persons 
must  comply,  and  of  which  the  courts  take  judicial  notice,  and 
those  that  are  not^er  se  binding  but  may  be  voluntarily  adopted 
by  parties  in  particular  transactions  or  referred  to  in  particular 
cases,  and  whose  existence  has  to  be  proved. 

19.  Particular  customs  are  those  that  prevail  in  particular 
places  only.  Although  the  general  customs  that  made  up  the 
common  law  were  nearly  uniform  in  all  parts  of  England, 
there  were  certain  localities  which  preserved  peculiar  customs 
of  their  own.  Thus  in  Kent  the  custom  called  gavelkind 
prevailed,  by  which  instead  of  a  man's  eldest  son  only  being 
his  heir  iiis  land  descended  to  aU  his  sons  equally.  In  order 
to  be  valid  such  a  local  custom  must  have  existed  from  im- 
memorial antiquity,  from  a  "  time  whereof  the  memory  of 
man  runneth  not  to  the  contrary,"  as  the  common  phrase  goes, 

In  the  United  States  there  are  very  few,  if  any,  such  particular  ^"'|^J^""°* 
customs.     The  customary  laws  of  the  various  states  do  indeed 
differ  from  each  other  in  some   points ;  these  however  are  not 
particular  customs  in  the  legal  sense,  but  each  state  has  its  own 
common  law  consisting  of  its  own  general  customs. 

20.  Since  a  law  is  a  fixed  rule  and  not  the  arbitrary  will 
or  private  ojginion  of  the  judge,  it  follows  that  the  application 
of  the  rule  to  similar  cases  ought  to  give  like  results.  There- 
fore it  is  a  principle  of  the  English  and  American  lu,w  that 
the  decision  of  a  court  upon  a  question  of  law  becomes  a  pre- 


PrecedentE^ 
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cedent  and  ought  to  be  followed  and  conformed  to  whenever 
the  same  question  arises  again.  If  judges  decide  the  same 
point  now  one  way  and  now  another,  confusion  and  uncer- 
tainty will  result.  It  is  better  as  a  general  rule  that  a  question 
once  decided  should  be  considered  as  settled  forever;  stare 
overrniing   decisis.  The  dccisiou  of  a  court  however  is  not  itself  law,  but  only 

decisions,  , 

evidence  of  what  the  law  is ;  it  is  possible  that  a  judge  may 
err  and  give  a  wrong  decision.  Therefore  a  single  decision  is  not 
always  binding  as  a  precedent;  if  it  is  plainly  and  clearly 
wrong,  another  court  or  the  same  court  upon  another  occasion 
may  refuse  to  follow  it.  In  that  case  it  is  said  to  be  overruled.'' 
Enios  as  to  21.  The  principal  rules  in  regard  to  the  effect  of  a  decisioa 

precedents. 

as  a  precedent  are  as  follows. 

When  an    appeal  is  taken  from  a  lower  to  a  higher  court 
Decisions    the  decision  of  the  lower  court  in  that  same  case  is  uot  a  pre- 

appeaied  ^ 

''°™'      cedent  in  the  higher  court,  the  very  object  of  the  appeal  being 
to  reverse  that  decision, 
'tifi^iighes't*  -^  decision  of  a  court  of  last  resort   is  absolutely  binding 

°°"'-  as  a  precedent  upon  all  inferior  courts.  A  lower  court  should 
not  attempt  to  overrule  such  a  decision,  even  though  the  judge 
is  perfectly  sure  in  his  own  mind  that  it  is  erroneous.  Should 
he  do  so,  his  attempt  would  be  in  vain,  since  the  higher  court 
on  an  appeal  would  reverse  his  judgment. 
"ntoteriOT*  -^  decision  of  a  lower  court  in  another  action  is  a  precedent 

™™''*      in  a  higher  court,    but  is  of  comparatively  little  weight ;  the 
higher  court  will  overrule  it  if  it  thinks  it  incorrect. 
oFtwme  A  decision  of  the    same  court    or  one  of  equal  rank  is  a 

court.  precedent,  and  should  not  be  overruled  even  though  it  seems  to 
the  court  to  have  been  wrongly  decided,  unless  its  incorrectaess 
is  very  clear.  But  in  very  plain  cases  even  the  highest  courts 
will  occasionally,  though  rarely,  overrule  their  own  previous 
decisions. 
vl^'^eS  When  a  decision  has  been  several  times  followed,  so  that 

_  "  There  is  a  difference  between  reversing  and  overrolinff  a  decision. 
It  IS  reversed  when,  in  the  same  action,  an  appeal  is  taken  to  a  higher 
court,  and  the  appellate  court  annuls  the  judgment  of  the  lower  and  oilers 
a  different  judgment  to  be  given.  It  is  overruled  when,  in  a  different  action, 
the  same  or  another  court  refuses  to  follow  it  as  a  precedent;  but  this  doe^ 
not  affect  the  validity  of  the  former  decision  as  between  the  parties  to  the 
suit  in  which  it  was  rendered. 
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a  "chain  of  precedents"  has  been  established,  these  will  veiy 
seldom  be  overruled,  however  sure  the  judges  may  feel  that  the 
original  decision  was  wrong.  Gommunis  error faoit jus.  "This 
is  shocking,"  said  Chief  Justice  Mansfield,  speaking  of  a  certain 
old  decision,  "  but  it  has  been  followed  in  a  hnndred  cases ;" 
and  he  refused  to  overrule  it. 

Decisions    of  foreign  courts  are  not  precedents.     For   this    Decisions 

o  c-  of   foreign 

purpose  in  the  United  States  the  national  courts  and  those  of  emrta. 
the  several  states  are  ,  all  regarded  as  foreign  to  each  other. 
But  when  a  question  of  national  law  arises  in  a  state  court  the 
decisions  of  the  national  courts  are  precedents,  and  conversely 
the  decisions  of  a  state  court  are  precedents  in  a  national  court 
on  a  point  of  state  law. 

22.  On  deciding  a  case  the  judges,  ecpacially  in  the  higher  *'''^^^°'g°' 
courts,  usually  file  written  opinions  containing  the  reasons  for 

their  decision.  The  opinion  is  no  part  of  the  decision,  is  not  re- 
quired by  law  to  be  given,  and  is  not  strictly  authoritative. 
It  is  the  decision,  not  the  opinion,  which  is  a  precedent.  But 
the  opinion  is  often  of  great  value  as  explaining  the  scope 
and  meaning  of  the  decision  and  the  principles  on  which  it 
rests.  The  discussion  in  the  opinion  ought  to  be  confined  to 
the  questions  of  law  necessarily  involved  in  the  decision. 
Expressions  of  opinion  upon  cither  points  are  called  dicta  or  -Oiwa, 
obiter  dicta,  and  are  of  less  weight. 

23.  The  development  of  the  unwritten  law  has  been  chiefly    leJls^tioq 
by  means  of  precedents.     This  process  is  called  judicial  legis- 
lation.    Theoretically  it  is  not  legislation  at  all  ;  the  duty  of 
courts  is  not  to  make  law    but  to    administer    the  law.      The 

legal  theory  is  that  the  law  is  complete  and  perfect,  having  a 
rule  provided  beforehand  for  every  case  that  can  possibly 
arise,  and  that  what  the  court  has  to  do  is  to  find,  if  necessary 
to  interpret,  and  to  apply  the  existing  rule.  But  even 
legitimate  interpretation  may  involve  judicial  legislation.  The  ^"'tlo"'*" 
necessity  of  interpretation  at  all  implies  that  the  law  is  doubt- 
ful, that  there  are  two  possible  rules  that  might  be  applied ; 
and  the  efifect  of  the  interpretative  decision  of  the  court  is  the 
establishment   of  one  rule    as  correct  and  rejection  of  the 

other. 
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•  When  there  is  a  statute  or  a  precedent  applicable  to  the 
case  in  hand  and  so  plain  as  not  to  require  interpretation  j"" 
the  court  in  fact  does  nothing  more  than  to  enforce  the  exist- 
ing law.  But  cases  sometimes  come  before  the  courts  which 
are  really  novel,  combinations  of  facts  not  fairly  within  the  scope 
,/ewrnios.  of  any  established  rule  or  existing  precedent.  In  such  cases 
the  court,  not  being  permitted  to  refuse  to  decide,  must  neces- 
sarily make  a  new  rule,  and,  the  decision  becoming  a  precedent, 
the  rule  so  evolved  is  thenceforth  a  part  of  the  law.  The  new 
rule,  as  will  be  presently  explained,  must  follow  the  analogy 
of  some  existing  rule  or  principle,  so  that  the  process  of  find- 
ing such  a  new  rule  closely  resembles  that  of  the  interpreta- 
tion of  an  old  one.  s  Indeed,  the  rules  of  the  unwritten  law 
not  existing  in  any  fixed  form  of  words  but  having  to  be 
gathered  from  a  comparison  of  the  precedents,  it  is  often  prac- 
tically impossible  in  a  given  case  to  say  with  certainty  whe- 
ther what  the  court  is  doing  is  the  interpreting  of  an  old  rule 
or  the  making  of  a  new  one.  It  is  because  of  this  resemblance 
and  uncertainty  that  the  courts  'have  been  able  to  exercise 
the  power  to  make  new  rules  under  cover  of  the  fiction  of 
interpretation. 

ludiciaikfs-  ^^'  -^"^  ^^^^   fiction    or    theory  that    he  is   merely  inter- 

laiiion.  preting  confines  the  law-making  power  of  the  judge  strictly 
within  limits.  He  can  not  make  any  sort  of  a  rule  that  he 
pleases,  as  the  legislature  can.  He  must  appear  to  interpret. 
He  must  deduce  his  new  rule  logically  or  analogically  either 
from  some  existing  rule  or  at  least  from  some  acknowledged 
principle  thai   underlies  some    existing  rule.  •    There   is  a  dif- 

Principies  o£  ferCuce  between  a  rule  or  principle  of  law  and  a  principle  of 
poUoy.  justice  or  policy  to  carry  which  into  application  the  rule  of 
law  is  made.  Thus  the  general  principle  that  a  judge  ought' 
to  be  impartial  is  easily  distinguishable  from  the  specific 
etalutovy  rule  that  a  judge  shall  not  sit  in  a  case  in  which 
one  of  the  parties  is  his  near  kinsman;  the  principle  that  a 
person's  last  will  ought  to  be  made  with  some  publicity  as  a 

^^When  one  case  is  like  another  that  has  Deen  ^-reviously  '  de- 
cided, BO  that  the  earlier  one  furnishes  a  precedent  precisely  in  point  for  the 
later  one,  the  t\yo  are  commuuly  said  to  go  "on  all  fours"  with  each  other. 
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precaution  against  fraud,  from  a  rule  of  positive  law  that 
it  must  be  attested  by  two  witnesses.  But  in  the  unwritten 
law  it  is  often  difficult  to  distinguish  one  kind  of  principie  from 
the  other,  and  the  possibility  of  judicial  legislation  is  partly 
due  to  the  confusion  between  them. 

In  deciding  a  case  for  which  there  is  no  existing  rule,  Authorities. 
and  for  which  therefore  it  becomes  necessary  to  make  a  new 
rule,  the  judge  considers  such  precedents  as  seem  to  afford 
principles  or  analogies  on  which  the  desired  rule  can  be 
framed  so  that  it  shall  harmonize  with  the  already  existing 
law.  If  several  alternative  principles  or  analogies  present 
themselves,  he  will  or  may  resort  for  guidance  to  the  decisions 
of  foreign  courts,  the  dicta  of  judges  or  the  opinions  of 
individual  jurists  or  text  writers,  all  of  which  in  such  doubt- 
ful cases,  though  not  strictly  authoritative,  have  more  or  less 
weight  and  influence,  often  having  practically  almost  the  force 
of  precedents.  ;This  is  especially  true  of  decisions  of  foreign 
courts  proceeding  under  the  same  system  of  law.  English 
decisions  are  cited  in  American  courts  and  American  ones 
in  English  courts,  and  the  various  courts  in  the  United  States 
rely  much  upon  each  other's  views  of  the  law.  The  judge  may 
also  in  such  cases  allow  weight  to  considerations  of  justice  and  ^^yo^g'^''" 
expediency,  and  these  will  often  turn  the  scale  when  authorities  °''°^''°^- 
are  lacking  or  conflict. 
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CHAPTEE  II. 

THE  CIVIL  AND  COMMOM  LAW. 

Tbe  civil  25.  The  two  principal  systems  of  law  in  the  world  are  the 

""■  civil  law  and  the  common  law.  The  former  prevails  m  the 
states  of  western  continental  Europe,  that  is,  in  most  of  the 
Christian  countries  that  formed  part  of  the  Boman  empire, 
in  countries  originally  colonized  from  them,  such  as  Mexico 
and  the  Central  and  South  American  republics,  and  also, 
though  much  modified  by  the  influence  of  the  common  law, 
in  Scotland,  the  state  of  Louisiana  and  the  province  of 
Quebec  in  Canada,  the  last  two  having  been  formerly  French 
colonies.  Since  the  introduction  of  the  new  codes,  whose  ma- 
terials have  been  drawn  mainly  from  German  sources,  Japan 
may  be  added  to  the  list  of  civil  law  countries. 

The  civil  law  is  founded  upon  the  law  of  Rome,  though 
in  its  modern  form  there  are  mingled  in  it  many  elements  of 
more  recent  origin,  and  there  are  diversities  in  details  between 
different  countries. 

The  Twelve  26.  In  the  fifth  century  B.  0.,  because  of  the  demand  of 

the  plebeians  at  Rome  that  the  laws,  knowledge  of  which  had 
up  to  that  time  been  a  monopoly  of  the  patricians,  should  be 
published  in  writing,  a  commission  of  ten  men,  deceinviri,  was 
appointed,  who  drew  up  on  ten  panels  or  tables,  to  which  two 
more  were  soon  afterwards  added,  a  brief  code  of  laws,  which 
were  posted  up  in  the  forum.  This  law  of  the  Twelve  Tables 
became,  in  theory  at  least,  the  foundation  of  that  part  of  the 
Roman  law  which  was  known  as  the  civil  law  in  the  narrower 
sense,  jus  civile,  or  jus  qidritium  or  quiritarium}  Only  frag- 
ments of  the  XII  Tables  have  come  down  to  us. 

nrituniaw  Besides  the  XII  Tables  the  written  law  of  Rome  comprised 

under  the  republic  laws  enacted  by  the  senate,  the  assembly  of 

1  Fioui  Quiriies,  an  old  name  of  the  Roman  people. 


Romau  law. 


Tables. 


THE    CIVIL   AND   COMMON   LAW.  17 

the  centuries  {comitia  centuriata)  and  that  of  the  tribes  (comitia 
tributa),  which  kinds  of  laws  were  known  respectively  as 
senatus  consuUa,  leges  and  plehicita,  and  also  under  the  empire 
the  constitutions,  rescripts  and  decrees  of  the  emperors. 

27.  The  edict  .of  the  praetor  seems    also    to  be  properly   Tho  edict, 
ranked  among  written  laws.     The  judge,  or  the  principal  judge, 

at  Rome  was  the  praetor,  who  was  elected  annually.  Each 
praetor  on  taking  office  published  an  edict  (edictum),  in  which 
he  announced  the  principles  upon  which  he  would  administer 
justice.  Although  the  praetor  had  no  recognized  legislative 
power,  and  the  edict  perhaps  in  theory  dealt  only  with  rules  of 
procedure  in  his  court,  yet  the  praetors  in  fact  made  their  edicts 
the  means  of  introducing  important  modifications  into  the  law. 

It  was  customary  for  each  praetor  to  re-issue  his  predecessor's 
edict  with  such  additions  as  he  thought  fit,  so  that  it  received 
the  name  of  the  perpetual  edict.  In  the  reign  of  Hadrian^  the 
edict  having  become  very  long  and  disorderly  in  its  arrange- 
ment, the  praetor  Salvius  Julianus  re-arranged  and  systematized 
it,  after  which  no  more  additions  were  made  to  it  and  it  was 
known  as  the  edict  of  Julianus. 

28.  The  unwritten    law  of  Rome  was  developed  in  a  dif-  ^™t™i"°" 
ferent    manner    from    that    of   England     and    America.      The 
decisions  of  the  courts  were  not  regarded  as  precedents.     What 

took  the  place  of  precedents    were  the    opinions  of   the  jurisT^°''?^|^/°' 
consults  (juriscorisulti)  or  lawyers,  which   were  called  responsa    "°"="^'°' 
prudentum,    answers    of    the    learned.      These    were    opinions 
delivered  by  the  juris-consults  by  way  of  advice  upon  particular 
cases  propounded   to    them,  and    preserved  in    their  own  note 
books  or  those  of  their  pupils  or  embodied  in  treatises  on  law. 

Since  an  imaginary  case    was  as  good  for  this  piirpose  as  Compiiriaon- 
a  real  one,  and  so  cases    for   decision  could  be  multiplied  at  ^^f^^^^, 
pleasure,  the  metliod  of  developing  the  unwritten  law  by  means      '^°'*^' 
of  responses  tended  to  a  more  rapid  and  also  a  more  systematic 
development  than  the  method  of  judicial  legislation  by  prece- 
dents, under  which  latter    a  point  may  remain    in   doubt  for 
a  long  time  before  an  actual    case  arises    in  which  it    can  be 
decided,  and  then  the  judge    must  confine  his  decision  to  the 
very  point  in    isfiue  in    the   particular   case    withou-t  generally 
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having  the  opportunity,  which  the  Eoman  juris-consult  had, 
of  taking  a  comprehensive  view  of  the  whole  branch  of  the 
law  to  which  the  case  belongs.  On  the  other  hand,  the  deci- 
sion of  a  court  has  the  great  advantage  over  the  response  of  a 
juris-consult  of  being  rendered  after  argument  by  counsel.  This 
is  of  so  great  importance  that  in  some  of  the  United  States 
where  the  legislature  has  the  right  to  call  'for  the  opinion  of  the 
judges  upon  the  constitutionality  of  a  proposed  law,  the  judges 
have  been  very  reluctant  to  give  opinions  when  they  have  not 
had  the  opportunity  of  first  hearing  arguments.  At  Eome  each 
juris-consult  being  free  to  express  his  own  opinion,  there  was  a 
good  deal  of  conflict  among  their  views  and  therefore  a  good 
deal  of  uncertainty  in  the  law.  After  the  time  of  Augustus 
the  juris-consults  were  even  divided  into  two  schools,  the 
Proculeians  and  the  Sabinians,  who  diflered  from  each  other 
in  many  important  respects.  Under  the  system  of  precedents 
there  has  been  no  such  thing  as  schools  of  jurisprudence  among 
American  and  English  lawyers. 

In  theory  the  responses  were  merely  interpretative  of  some 
authoritative  legal'  text,  such  as  the  XII  Tables  or  the  edict. 
They  claimed  for  themselves,  and  theoretically  they  had,  no 
legal  authority  at  all.  But  practically  they  were  followed 
by  the  courts,  the  opinion  of  any  particular  juris-consult  having 
more  or  less  weight  according  to  his  standing  aud  reputation. 
From  the  time  of  Augustus  certain  distinguished  juris-consults 
were  specially  authorized  to  give  responses  in  the  emperor's 
name.  The  most  celebrated  of  the  juris-consults  were  Gaius, 
Papinian,  Ulpian,  Paulus  and  Modestinus,  all  of  whom  flourished 
after  the  reign  of  Hadrian.  The  Commentaries  of  Gaius,  a 
systematic  treatise  on  the  law,  have  been  preserved  to  us. 

29.  The  original  civil  law,  ju3  civile,  was  exclusively  for 
Eoman  citizens ;  it  was  not  applied  in  controversies  between 
foreigners.  But  as  the  number  of  foreigners  increased  in  Eome 
it  became  necessary  to  find  some  law  for  deciding  disputes 
among  them.  For  this  the  Eoman  courts  hit  upon  a  very 
singular  expedient.  Observing  that  all  the  surrounding  peoples 
with  whom  they  were  acquainted  had  certain  principles  of  law 
iu  common,  they  took  those  common  principles  as  rules  of  deci- 
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sioii  for  such  cases,  and  to  the  body  of  law  thu8  obtained  they 
gave  the  name  of  jus  gentium.  The  point  on  which  the  j'ua 
gentium  differed  most  noticably  from  the  jus  civile  was  its 
simplicity  and  disregard  of  forms.  All  archaic  law  is  full 
of  forms,  ceremonies  and  what  to  a  modern  mind  seem  useless 
and  absurd  technicalities.  This  was  true  of  the  law  of  old 
Rome.  In  many  cases  a  sale,  for  instance,  could  be  made  only 
by  the  observance  ^f  a  certain  elaborate  set  of  forms  known  as 
mancipation ;  if  any  one  of  these  was  omitted  the  transaction 
was  void.  And  doubtless  the  laws  of  the  surrounding  peoples 
had  each  its  own  peculiar  requirements.  But  in  all  of  them 
the  consent  of  the  parties  to  transfer  the  ownership  for  a  price 
was  required.  The  Eoman  courts  therefore  in  constructing  their 
system  of  jus  gentium  fixed  upon  this  common  characteristic 
and  disregarded  the  local  forms,  so  that  a  sale  became  the 
simplest  affair  possible. 

30.  After  the  conquest  of  Greece,  the  Greek  philosophy  made  ^j  natare. 
its  way  to  Rome,  and  stoicistn  in  particular  obtained  a  great 
vogue  among  the  lawyers.  With  it  came  the  conception  of  na- 
tural law  (jus  naturale)  or  the  law  of  nature  {j'us  naturae)',  to  live 
according  to  nature  was  the  main  tenet  of  the  stoic  morality.  The 
idea  was  of  some  simple  principle  or  principles  from  which,  if 
they  could  be  discovered,  a  complete,  systematic  and  equitable 
set  of  rules  of  conduct  could  be  deduced,  and  the  unfortunate 
departure  from  which  by  mankind  generally  was  the  source  of 
the  confusion  and  injustice  that  prevailed  in  human  affairs. 
To  bring  their  own  law  into  conformity  with  the  law  of  nature 
became  the  aim  of  the  Roman  jurists,  and  the  praetor's  edict 
and  the  responses  were  the  instruments  which  they  used  to  ac- 
complish this.  Simplicity  and  universality  they  regarded  as 
marks  of  natural  law,  and  since  these  were  exactly  the  qualities 
which  belonged  to  the  jus  gentium,  it  was  no  more  than  natural 
that  tbe  two  should  to  a  considerable  extent  be  identified. 
The  result  was  that  under  the  name  of  natural  law  principles 
largely  the  same  as  those  which  the  Roman  courts  had  for  a 
long  time  been  administering  between  foreigners  permeated 
and  transformed  the  whole  Roman  law. 

The  way  in  which  this  was  at  first  done  was  by  recognizing  tS^o^righii. 
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two  kinds  of  rights,  rights  by  the  civil  law  and  rights  by  natural 
law    and  practically    subordinating  the  former  to  the    latter 
Thus  if  Oaius  was  the  owner  of  a  thing  by  the  civil  law  and 
Titius  by  natural  law,^  the  courts  would  not  indeed  deny  up 
and  down  the  right  of  Gains.    They  admitted  that  he -was  owner  ; 
but  they  would  not  permit   him  to  exercise  his  legal  right  to 
the  prejudice  of  Titius,  to  whom  on   the  other  hand  they  ac- 
corded the  practical  benefits  of   ownership;, and  so  by   taking 
away    the    legal  owner's    remedies   they    practically    nullified 
his    right.      Afterwards    the    two   kinds    of  laws    were    more 
completely    consolidated,     the    older    civil    law     giving    way 
to  the  law  of  nature  when   the  two  conflicted.      This  double 
system  of  rights  in   the    Eoman  law  is  of  importance  to  the 
student    of    the  English  law,  because  a  very  similar   dualism 
arose  and  still  exists    in  the  latter,'  whose  origin  is  no  doubt 
traceable  in  part  to  the  influence  of  Roman  ideas. 
Corpw^uris     -     3i_  In   the  reign    of  the    emperor  Justinian    the    famous 
codification  of  the  Eoman  law  known  as  the  coYpus  juris  cimlis, 
or  more  commonly  simply  as  the  corpus  juris,  was  made  by  a 
commission  of  jurists  appointed  by  that  emperor.     This  consists 
of  the  Digest  or  Pandect's  in  fifty  books,  made  up  of  extracts 
from  the  writings  of  eminent  juris-consults,  chiefly  though  not 
exclusively  the  five  above  named,  arranged  under  suitable  heads, 
and  the  twelve  books  of  the  Code  containing  the  imperial  con- 
stitutions.     These  were  finished  about  A.D.  533,  and  to  them 
were  afterwards  added  later  enactments  of  the  emperors  under 
the  name  of  Novels.     The  codifiers  also  prepared  an  elementary 
T]i8       text  book  for  the  use  of  students,  called  the  Institutes.     In  the 
corpus  juris   the  amalgamation  of  the   old  civil  law   and  the, 
natural  law  is  complete. 
Tbe^giosBi-  32.  The  glossators  were   jurists  of  the  middle  ages,  prin- 

cipally belonging  to  the  law  school  of  Bologna,  who  wrote 
commentaries  on  the  corpus  juris  in  the  form  of  annotations  or 
glosses.  They  as  well  as  the  modern  writers  on  the  civil  law 
are  called  civilians. 

2  The  former  was  said  to  be  domirma  or  quiritarian  owuer,  the  latter  to 
be  bonitarian  owner  or  to  have  the  thing  in  bonis. 

•      8  That  ol "  legal  "  and  "  equitable  "  rights.    See  i  38. 
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33.  The    Eonian  -  law    was    never   accepted   in    England,  '^''f^^'?^'"' 
Indeed  for  some  centuries  it  was  regarded  with  much  disfavor    ^"s^'"!''- 
there,  as    being   associated  with    the  unwarrantable    claims   of 

the  popes  and  the  usurpations  and  oppressions  of  the  ecclesiastical 
courts.  When  Vacarius,  a  Lombard  from  the  school  of  Bologna, 
attempted  to  lecture  on  the  Koraan  law  at  the  university  of 
Oxford  in  the  reign  of  Stephen,  he  was  silenced  by  a  royal 
order.  Nevertheless  the  English  churchmen  continued  to  study 
the  Koman  law,  and  as  most  of  the  lawyers  in  ancient  times 
were  churchmen,  there  is  no  doubt  that  the  English  law  has 
been  enriched  by  borrowings  from  that  source.  As  to  how  ex- 
tensive those  borrowings  were  there  is  much  difference  of 
o])inion  among  scholars.  The  technical  terminology  of  the 
English  law  is' largely  Latin  ;  but  it  by  no  means  follows  that 
when  a  Latin  name  is  used  the  thing  for  which  it  stands  is 
of  Roman  origin,  and  many  of  the  Roman  technical  terras  ap- 
pear in  the  English  law  with  altered  meanings.  The  weight 
of  opinion  now  seems  Id  favor  the  view  that  the  English  law, 
particularly  that  part  of  it  which  is  known  distinctively  as  the 
common  law,*  is  mostly  of  native  growth  and  the  Roman  ele- 
ment in  it  small. 

34.  Besides  the  meaning  above   explained,  the  expression  othermean- 
civil  law  is  also  used  in  a  quasi  negative  sense  to  signify  that    ""'^  ^^• 
the  kind  of  law  to  which  in  the  particular  case  it  is  applied  is 
distinguished  from  some  other  kind ;  for  instance : 

As  opposed  to  other  sorts  of  law,  such  as  the  -laws  of 
morality  or  honor,  to  denote  law  in  the  technical  sense,  munici- 
pal law.  '' 

As  opposed  to  the  criminal  law,  to  denote  that  part  of 
the  law  which  does  not  relate  to  crimes  ;  thus  wrongs  are  divided 
into  crimes  and  civil  injuries.' 

As  opposed  to  military  and  martial  law,  to  denote  the 
ordinary  law ;  thus  a  person  who  does  not  belong  to  the  army 
or  navy  is  called  a  civilian. 

As  opposed  to  ecclesiastical  law,  to  denote  that  part  of  the 
law  which  relates   to  secular  matters ;  thus  in  ancient  times 

*See  ?36.      6  See  §278; 
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when  a  person  had  been  condemned  as  a  heretic  by  the  eccle- 
siastical courts,  he  was  handed  over  to  the  civil  authorities  for 
punishment.  • 

As  opposed  to  international  law,  to  denote  the  law  of  a  par- 
ticular state.  In  this  sense  the  expression  municipal  law  is 
better. 

Theoommon  35^  rpjje  other    great  system  of  law,  the  common   law,  is 

of  English  origin,  and  now  prevails  in  England,  Ireland,  the 
United  States,  Canada,  and  the  principal  English  possessions. 
The  name  common  law  has  the  following  meanings. . 

Heaninga  of  1.  The  entire  English  or   Anglo- American  system  of  law, 

common  law.  .  •      •        i  •  i  •    1      •      - 

as  opposed  to  the  civil  law.  This  is  the  sense  in  which  it  is 
used  in  the  title  of  this  book. 

2.  The  old  common  law,  that  is,  the  ancient  customary 
law  of  the  English  people,  as  opposed  to  written  law  and  to 
those  parts  of  the  law  which  are  of  more  recent  growth  or  not 
mainly  of  English  origin. 

3.  The  modern  common  law,  which  has  been  developed 
out  of  the  old  common  law  by  the  process  of  judicial  legisla- 
tion. It  is  not  possible  however  to'  draw  any  hard  and  fast 
line  between  the  old  and  the  modern  common  law ;  the  one 
passed  gradually  into  the  other  in  the  course  of  time. 

4.  In  civil  law  countries  the  common  law  means  the  Roman 
law,  i.e.  that  general  basis  which  the  jurisprudence  of  all  of 
them  has  in  common. 

Kllngfo.         36.  The  present  Anglo-American  law  is  made  up  of  five 
^aw.™"    parts  or  subdivisions,  namely :  (1)  That  part  which  is  called  by 
way  of  distinction  Law,  (2)  Equity,  (3)  The  Maritime  law,  (4) 
The  Ecclesiastical  law,  (5)  Military  law. 

Each  of  these  consists  partly  of  unwritten  or  customary,  and 
partly  bf  written  law.     In  all  except  the  last  the  unwritten  ele- 
ment is  by  far  the  larger  and  more  important  part. 
Law.  37.     Law  in  the  special  technical  sense  above  mentioned 

comprises   (1)   the   common   law    much  modified  by    statutes, 
MerojmHie  and  (2)  the    mercantile    law,    law    merchant,    lex    meroatoria, 
or  JUS  mercatorium.    The  latter  is  founded  upon  the  customs, 
of   merchants.      It    does   not    however,    like    the*commercial 
codes   of  some    European     countries,  comprise    the    whole  of 
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the  laws  rekting  to  mercantile  transactions.  Those  are  mainly 
governed  by  the  common  law.  Sale  and  agency  for  in- 
stance are  frequent  transactions  in  trade,  but  they  fall 
mostly  under  the  dominion  of  the  common  law.  The  mer- 
cantile la,w  consists  of  a  small  collection  of  rules  relating 
chiefly  to  a  few  subjects,  for  which,  the  common  law  furnish- 
ing no  sufficient  rules,  the  courts  fell  back  for  principles  of 
decision  upon  the  practices  which  they  found  prevailing  among 
merchants.  The  most  important  of  those  subjects  are  bills  of 
exchange,  promissory  notes  and  marine  insurance,  all  of  which 
contracts  are  of  comparatively  modern  origin  and  were  introduced 
into  England  from  the  continent  of  Europe,  so  that  the  mer- 
cantile law  is  largely  an  importation  from  civil  law  countries, 
and  in  many  points  follows  civil  law  principles.  In  a  certain 
loose  sense  however  the  name  mercantile  law  is  sometimes  ap- 
plied to  all  that  part  of  the  law  which  relates  to  trade  and 
commerce. 

38.     Equity  is  a  supplemental  system  of  law  which  grew     Equity, 
up  by  a  peculiar  process  of  judicial  legislation*  by  the  side  of  the 
common  law  to    supply  certain   deficiences   which  were  found 
to  exist  in  the  latter.     It  differs  from  law  in  two  respects. 

First,  equity  recognizes  and  protects  certain  rights  of  which  EqnitaWs 
the  law  takes  no  notice.  These  are  called  equitable  rights  or  t™sti.' 
trusts.  When  equitable  and  legal  rights  conflict,  the  equitable 
right  prevails.  Thus  if  property  is  given  to  A  in  trust  for  B, 
A  becomes  the  legal  owner  of  the  property  and  is  the  only  person 
whose  rights  are  recognized  at  law.  But  equity  will  compel 
him  to  hold  and  exercise  his  legal  right  exclusively  for  the 
benefit  of  B,  who  is  the  equitable  owner.  This  double  system 
of  rights  resembles  that  of  the  Roman  law,  and  indeed  the  rela- 
tion between  law  and  equity  is  closely  analogous  to  that  between 
ju8  civile  and  jus  naturale. 

Secondly,    equity    in    many    cases    enforces  legal    rights,    Bcmitaw. 
which  would  also  be   enforceable   at  law,  by   giving   different 
remedies.     Thus  a  contract  is  binding  at  law,  creates   a  legal 
right;   but    if    one   party    breaks    iiis    agreement,    the     other 
has  no    remedy    at  law    but  to    sue   for    pecuniary    damages. 

o  See  1 191.  et  seq. 
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Equity  however  will  sometimes  interfere  and  specifically 
enforce  the  contract  by  compelling  the  party  to  do  the 
very  thing  that  he  has  agreed  to  do.  So  at  law  there  is  generally 
no  remedy  against  a  wrong  till  it  has  actually  been  committed  ; 
but  equity  often  grants  an  injunction  to  prevent   a  threatened 

wrong. 
ATnritime  39.  The    niaritinie    law    is    a  body    of   rules  relating    to 

ships  and  commerce  by  sea,  though  the  common  law  also 
furnishes  some  rules  on  those  subjects.  It  is  derived  from 
the  customs  of .  seafaring  men  and  merchants,  not  only  of 
England  but  of  other  nations.  Like  the  mercantile  law  there- 
fore it  is  largely  of  foreign  origin.  This  part  of  the  law  is 
nearly  the  same  all  over  the  world,  and  contains  a  large  ele- 
ment of  Eoman  law. 
Ecciesmsticia .  ^.Q^  The  English  ecclesiastical  law  consists  of  two  parts. 
The  first  part  deals  with  the  organization,  doctrine  and  discipline 
of  the  church  of  England,  which  is  established  by  law  as  the 
In  the  pro-  gtate  church.  This  is  ecclesiastical  law  in  the  proper  sense.  In 
per  sense.  ^^^  United  States  there  is  no  established  church,  and  thereforo 
no  ecclesiastical  law  of  this  sort.  Churches  in  the- United  States 
are  mere  voluntary  associations,  and  come,  under  the  ordinary 
law.  "What  is  there  called  ecclesiastical  law  is  merely  the 
rules  which  those  bodies  have  adopted  for  their  own  govern- 
ment, which  in  their  legal  aspect  amount  to  contracts  between 

their  members. 
Proimte,  ad-  The  secoud  part    of   the    ecclesiastical  law   comprises  the 

mlnistiiitioD,  '^  /.         .n  i        i  •       • 

marriage,  di-  j^w    relating    to    the    probatc    of    wills   and    the    appointing 


vorce. 


of  administrators  for  the  estates  of  deceased  persons,  and 
a  portion  of  the  law  of  marriage  and  divorce.  The  church 
claimed,  and  in  former  times  was  permitted  to  exercise,  an 
extensive  jurisdiction  over  the  last  two  subjects  on  the  ground 
that  marriage  was  a  sacrament.  How  the  subjects  of  probate 
and  administration,  which  have  no  sacred  character,  happened 
to  fall  under  its  jurisdiction  will  be  explained  in  another  place.' 
United  -"-^  ^^^  United  States  marriage  and  divorce  are  regulated  mainly 
by  the  rules  of  law,  the  principles  of  the  old  ecclesiastical  law 
being  admitted  only  to  a  very  small  extent.     Probate  and  ad- 

'  See  i  658. 


states. 
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ministration  together  with  a  few  other  subjects  still  form  a 
partially  distinct  body  of  law,  having  no  specific  name,  which 
is  committed  to  the  care  of  a  separate  set  of  courts. 

The  ecclesiastical  law  is  basedv  mainly  upon  the  canon  Canoniaw. 
law,'  the  law  of  the  Catholic  church  ;  though  the  canon  law 
as  such  and  in  its  entirety  has  never  been  admitted  as 
authoritative  in  England.  That  law  was  derived  partly  from 
the  Roman  law  and  partly  from  the  ecclesiastical  legislation 
of  the  popes.  In  the  year  1151  Gratian,  an  Italian  monk, 
made  a  compilation  of  it  in  three  books,  known  as  the 
decretum  Oratiani,  to  which  in  later  times  various  popes  added 
constitutions,  or  regulations,  of  their  own.  These  make  up 
the  corpus  Juris  canonici. 

41.  Military  law  is  the  law  which  governs  the  army  and  Miutmyittw. 
navy  or  the  militia  when  in  active  service.     It  exists  in  time 

of  peace  as  well  as  of  war.     It  is  mainly  statutory.     It  must 

be   distinguished    from    martial    law,   which   latter  is   indeed  Martial  law. 

hardly  to  be    called  law  at   all.     Martial  law  exists  when  for 

military  reasons,  for  instance  in  case  of  the  military  occupation 

of  an    enemy's    territory,  the    ordinary  law  is  to   a  greater  or 

less  extent  put    into  abeyance  and  the  arbitrary    authority  of 

the  military  commander  substituted  for  it.     In  many  countries 

the  government    has  power  even  in  time  of  peace  to  suspend 

the    ordinary  law  and  proclaim  martial  law  or,  as  it  is  often 

called,  a  state  of  siege,  in  the  country  at  large  or  in  particular 

places,  putting  them  temporarily  under  military  rule,  when  in 

its  opinion  special  dangers  threatening  the  state  or  the  public 

safety,  such  as  insurrection,  require  it.     But  this  is  not  allowed 

in  the  United  States  or  England. 

42.  The   different  kinds  of  law  above  mentioned  are  ad-    '^o^tof' 
ministered  in  five  classes  of  courts,  namely  :  (1)  courts  of  law  or 

of  common  law  ;  (2)  courts  of  equity  or  chancery  ;  (3)  courts  of 
admiralty,  which  administer  the  maritime  law,  and  are  so 
called  because  anciently  the  Admiral  was  the  judge ;  (4)  eccle- 
siastical courts  or  courts  Christian,  or  in  the  United  States 
courts  of  probate ;  and  (5)  military  or  naval  courts,  courts 
martial. 

8  rrom  Greek  xavmv. 
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The  courts  of  equity  and  admiralty  and  the  ecclesiastical 
courts'  or  courts  of  probate  are  called  the  civil  law  courts, 
hecause  the  procedure  in  them  is,  or  was,  according  to  the 
forms  of  the  civil  law  and  very  different  from  that  of  the 
common  law  courts. 

43,  There  are  also  two  divisions  of  the  law  which  are 
peculiar  to  the  United  States,  namely,  into  national  and  state 
NaKonaiand  ]aw,  and  luto  Constitutional  and  ordinary  law.  The  national 
"^^  ^'''  law  is  that  which  exists  by  the  authority  of  the  national  govern- 
ment and  is  enforced  mainly  in  the  national  courts.  It  is  also 
called  federal  law.  State  law  exists  by  the  authority  of  the 
several  states  of  the  Union,    and  is  usually  enforced  in  their 

courts. 

Constitutional  law  has  two  meanings.  In  its  ordinary 
sense  it  denotes  that  part  of  the  law  which  regulates  the  form 
•of  the  government  and  the  appointment,  titles,  powers  and 
functions  of  the  principal  legislative  and  executive  oflScers, 
In  the  special  American  sense  constitutional  law  is  that  part 
of  the  law  which  is  contained  in  the  written  constitutions  of 
the  United  States  and  of  the  several  states  and  the  decisions  of 
the  courts  interpretative  of  these. 


Constiintion- 
allaw. 


Special 
American 

sense. 


BIBLIOGEAPHICAL  NOTE. 
Statmte  44,  Statutes  are   published  by   the  state  in  books  kBown  as  statute 

books. 

books,  usually  one  volume  for  each  session  of  the  legislature.  These  are 
called  statutes  at  large  or  session  laws.  "  The  Statutes  of  the  Bealm  "  is  the 
name  of  an  ofBcial  edition  of  the  English  statutes  from  the  earliest  times  to 
the  end  of  the  reign  of  Queen  Anne,  published  during  the  jeign  of  Geoi^e 
III.  In  the  United  States  it  is  customary  to  have  revisions  of  the  public 
statutes  made  from  time  to  time  by  persons  appointed  for  that  purpose,  ob- 
solete and  repealed  acts  being  omitted  and  inconsistences  harmonized.  Such  a 
revision  amounts  to  a  codification  of  the  existing  statutory  law.  The  statutes  as 
so  revised  are  contained  in. books  entitled  Revised  Statutes  or  Gfeneral  Statutes. 

Statutes  are  usually  named  and  cited  by  the  date  of  their  passage,  in 
England  by  the  regnal  year  of  the  monarch,  and  the  number  of  the  chapter 
and  section,  as:  "Acta  of  1896,  c.  12,  ?20"  or  "50  &  51  Vict.,  c.  2,  ?12." 
Eevised  statutes  are  cited  as  such,  for  instance:  "  Rev.  Stat,  of  U.  S.,  1 2572." 
But  spme  ancient  statutes,  are  named  fi-om  the  place  where  they  were 
enacted,  as  the  statutes  of  Wiestminster  or  of  Gloucester ;  and  occasionally 
statutes  receive  other  names,  such  as  the  "  statute  of  frauds "  or  ''  Lord 
Campbell's  act." 


Naming  and 
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45.  Tlie  unwritten  law  is  found  in  books  of  reports  and  treatises  on 
law.    The  former  contain  the  decisions  of  the  courts  which  are  precedents. 

A  report  of  a  case  must  be  distinguished  from  the  record  or  official 
history  of  it  which  is  kept  by  the  clerk  of  the  court  and  remains  in  the 
archives  of  the  court.  The  report  should  contain  only  so  much  of  the  sub- 
stance of  the  record  as  is  necessary  to  show  the  exact  point  decided,  and  the 
decision  itself  The  opinion  of  the  judge,  if  there  is  one,  is  usually  added, 
although  that  is  not  a  part  of  the  decision  or  of  the  record.  Reports 
are  either  official  or  private.  Any  one  is  at  liberty  to  publish  a  book 
of  reports,  and  a  private  report  is  as  good  as  an  official  one,  because, 
the  coiurts  being  always  assumed  to  know  the  law,  the  object  of  referring 
to  a  report  is  simply  in  theory  to  refresh  the  judge's  memory.  The  official 
reports  extant  are  as  follows. 

English.  The  "Year  Books"  were  published  by  the  prothonotaries  or 
chief  clerks  of  the  higher  courts,  one  volume  annually  with  a  few  omissions, 
from  the  time  of  Edward  II  to  that  of  Henry  VIII.  They  are  in  Norman- 
French,  as  are  some  others  of  the  old  reports.  The  "  Law  Reports ''  have  been 
published  since  1865  by  the  Incorporated  Council  of  Law  Reporting,  and 
are  divided  into  a  number  of  separate  series  named  after  the  different  courts, 
or  since  the  Judicature  Act  of  1873,  after  the  divisions  of  the  High  Court  of 
Justice. 

American.  The  '  United  States  Reports "  contain  the  decisions  ot  the 
Supreme  Court  of  the  United  States  since  1873.  The  volumes  published 
before  that  date  bear  the  names  of  the  reporters.  The  official  reports  of  the 
highest  state  courts  are  named  after  the  state.  In  most  of  the  states. there 
were  earlier  private  reports,  and  these  have  sometimes  been  taken  into  the 
official  series  and  sometimes  not.  The  official  reports  of  the  lower  courts, 
when  thei-e  are  any,  bear  the  name  either  of  the  reporter  or  of  the  court. 

The  private  reports  are  very  numerous.  They  are  usually  named  from 
the  reporter,  but  sometimes  have  other  names. 

The  Year  Books  are  cited  by  the  letters  Y.  B.  and  the  regnal  year  and 
name  of  the  king;  the  Law  Reports  by  the  letters  L.  R.  followed  by  the 
number  of  the  volume  in  the  series  and  the  name  of  the  series,  except  that 
in  citing  the  recent  series  named  from  the  divisions  of  the  High  Court  the 
letters  L.  R.  are  usually  omitted,  and  in  the  volumes  since  1890  the  date  is  put 
in  instead  of  the  number  of  the  volume.  Of  other  reports  the  citation  is  by 
the  number  of  the  volume  and  the  name  of  the  report,  except  that  those  of 
Chief  Justice  Coke  are  generally  cited  by  way  of  eminence  simply  as  Re- 
ports, and  Chief  Justice  Croke'a  by  the  name  of  the  author  and  of  the  king 
or  queen  in  whose  reign  they  were  issued.  Certain  conventional  abbreviations 
are  used  for  the  names  of  the  reports,  which  must  be  learned  by  practice. 
The  following  examples  will  illustrate  the  manner  of  citation. 
Y.  B.  4  Edw.  Ill  =The  Year  Book  of  the  Fourth  Year  of  Edward  III. 
L.  R.  5  Ch  =  Law  Reports,  Chanceiy  Appeals  series.  Vol.  5. 
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Names  of 
cases. 
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Domesday 
Book. 


Pipe  Bolls. 

a 

Ifatura  Bre* 

viwm. 


Dialog'ue  of 
the 

Excbeqiuer. 


GTanvill. 


Bracton. 


9Q.  B.  D.  =  Law  Eeports,  Queen's  Bench  Division  series,  Vol.  9. 
(1895)  App.  Ca;  =  Law  Reports,  Appeal  Cases  series,  the  volume  for  l^^^. 

2  Rep.  =  Coke's  Reports,  Vol.  2. 

^Cro.  Xac.  =  Croke's  Eeports,  reign  of  James  I. 
100  U.  S.  =  United  States  Eeports,  Vol.  100. 
52  N.  Y.  =  New  York  Reports,,  Vol.  52. 
10  Blatchf.  =  Blatchford's  Eeports,  Vol.  10. 
1  M.  &W.  =  MeesoD  &  Wellesby's  Eeports,  Vol.  1. 

3  Mod.  =  Modem  Reports,  Vol.  3, 

The  cases  contained  in  the  reports  are  usually  entitled  from  the  names 
of  the  parties  with  the  word  "against"  (agst.)  or  the  Latin  word  "versus' 
{vs.  V.)  between  them.  Thus  "  Smith  v,  Jones "  means  the  case  of  Smith 
against  Jones.  But  sometimes  they  are  named  from  only  one  party  oi  in 
other  ways,  for  example :'  "  Shelly's  Case,"  "  In  the  Matter  of  Jones,"  "  In 
're  Jones,"  " The  Nitroglycerin  Case"  "Ex  parte  Smith." 

46.  For  the  ancient  unwritten  law  reports  are  scarce,  and  other  sources 
have  to  be  relied  upon.  Some  collections  of  law.s  prior  to  the  Norman  con- 
quest have  been  preserved,  and  side  lights  may  occasionally  be  obtained  from 
similar  old  laws  of  other  Teutonic  tribes  on  the  continent  of  Europe,  for  in- 
stance the  Salic  laws.  Domesday  Book  contains  the  results  of  an  official 
inquiry  made  under  William  I  for  fiscal  purposes  into  the  ownership  of  the 
laud  of  the  kingdom.  A  few  old  records  have  also  been  published,  the 
most  important  of  which  are  the  pipe-rolls  containing  the  accounts  of  the 
Exchequer  !>  or  fisc  for  a  considerable  period,  beginning  iu  the  reign  of  Henry 
I.  A  collection  of  common  forms  of  writs  w  was  made  iu  the  reign  of  Edward 
III.,  and  is  known  as  the  old  Natura  Bredum.  A  similar  collection  called  Be- 
gisirum  Breoium  was  published  officially  in  1531 ;  and  in  1534  Judge  Fitzherbert 
put  out  his  New  Natura  Brevium  containing  selections  fix)m  the  older  works. 

But  the  chief  sources  of  our  knowledge  of  the  old  law  are  legal 
treatise.<!.  among  which  the  moat  important  are  the  following. 

Dialogus  de  Scacixtrio,  is  a  short  treatise  in  the  form  of  a  dialogue  on  the 
law  and  practice  of  the  Exchequer,  composed  in  1178  or  1179  by  Richard 
Fitz-Nigel,  afterwards  bishop  of  London,  who  was  treasurer  of  the  Exchequer 
for  forty  years.    It  is  printed  in  Stubbs's  Select  Charters. 

Tractatus  de  Legibut  et  Qjnsueiudinibus  Regni  Anglioe,  was  Written  between 
1187  and  1189  by  Ranulf  Glanvill,  chief  justiciar  under  Henry  IL  It 
treats  of  the  procedure  in  the  King's  Court. 

De  Ijegibu*  ei  ComiiOudinibua  Anglice,  iu  five  books  by  Henry  Bracton 
(whose  name  is  also  spelled  Bratton  or  Briton),  a  judge  of  the  King's  Court 
under  Henry  HL,  is  in  form,  like  the  older  work  of  Glanvill,  an  exposition 
of  the  law  and  practice  of  that  court  but  in  effect  an  extensive  treatise  on 
the  common  law.  The  author  uses  freely  the  terminology  and  <5lassifications 
of  the  civil  law,  and  many  of  the  technical  Latin  terms  now  in  use  were 
probably  introduced  into  the  common  law  by  him. 

9  See  §  74.      lo  See  ?  180. 
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Fkia,  dve  CommerUanvs  Juris  Anglicani,  ig  a  kind  of  abridgment  of 
Bracton's  work  with  certain  additions,  written  about  1290  by  an  unknown 
author  in  the  Fleet  prison,  from  which  it  takes  it  name. 

A  work  in  French  on  the  Laws  and  Customs  of  England,  composed 
in  the  reign  of  Edward  I,  is  ascribed  to  an  author  named  Britlon,  or 
Bretton,  of  whom  nothing  is  known  with  certainty.  It  goes  over  more 
briefly  nearly  the  same  ground  as  Bracton  and  draws  much  of  its  material 
from  him. 

Mirrour  aux  Justices  is  the  work  of  Andrew  Horno,  Chamberlain  of 
London  in  the  reign  of  Edward  IL  Its  contents  are  partly  historical,  partly 
critical. 

Sir  John  Forteacue,  who  became  chief  justice  of  England  under  Henry 
VI,  wrote  a  work  entitled  Be  Laudibus  Legum  AnglicB,  in  which  he  compared 
the  English  with  the  Eoman  law  and  pointed  out  the  advantages  of  a  con- 
stitutional monarchy  over  an  absolute  one. 

Thomas  Littleton,  or  Lyttleton,  a  judge  under  Edward  IV,  was  the 
author  of  a  work  on  Tentires,  which  in  time  came  to  be  regarded  as  almost 
authoritative  and,  together  with  Coke's  commentary  upon  it  presently  to  be 
mentioned,  remained  the  standard  work  on  that  branch  of  the  law. 

Doctor  and  Student,  in  the  form  of  a  dialogue  between  a  doctor  of 
theology  and  a  student  of  law,  treats  of  the  general  principles  underlying 
the  common  law.  It  was  written  in  the  reign  of  Henry  VIII  by  Christ. 
St.  Germain. 

The  Institutes  of  the  Laws  of  England,  by  Chief  Justice  Sir  Edward 
Coke,  who  stands  in  the  very  highest  rank  of  English  jurists,  appeared  in 
1628.  They  consist  of  four  parts.  The  first  is  a  commentary  on  Littleton's 
Tenures,  and  is  generally  known  as  Coke  upon  Littleton.  Part  second  is  a 
commentary  upon  magna  carta  and  certain  other  ancient  statutes;  and  the 
other  two  parts  deal  respectively  with  criminal  law  and  the  constitution  of 
the  cQurts. 

Sir  Matthew  Hale,  judge  in  the  Court  of  Common  Pleas  during  the 
protectorate,  wrote  a  History  of  the  Common  Law,  a  History  of  the  Pleas 
of  the  Crown, '1  and  an  Analysis  of  the  Common  Law,  the  arrangement  of 
the  last  of  which  was  followed  by  Blackstone  in  his  Commentaries. 

Certain  old  works  known  as  Abridgements  contain  brief  summaries  of 
points  decided  by  the  courts,  extracted  from  the  reports  and  grouped  under 
heads..  The  best  known  of  them  are  Fitzherbert's,  Bacon's,  Comyn's  and 
Viner's.  They  are  much  esteemed  and  formerly  were  very  often  cited,  but  in 
modem  times  are  seldom  referred  to. 

47.  Modern  books  on  law  are  without  number.  Only  a  few  of  the 
most  important  can  be  noticed  here. 

Probably  the  most  famous  law  book  in  the  English  language  is 
Blackstone's  Commentaries  on  the  Law  of  England.  Sir  William  Blackstone, 
afterwards  a  judge  of  the  court  of  Common  Pleas,  was  appointed  in  1758 

"See  1179. 
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VinerJan  professor  of  English  law  in  the  university  of  Oxford,  and  his  great 
work  was  founded  upon  the  lectures  that  he  there  delivered.  It  is  a  systematic 
treatise  on  the  common  law  designed  for  the  use  of  law  students  and  educated 
people  generally.  Ever  since  its  publication  it  has  remained  without  a  rival 
as  an  institutional  work,  and  the  great  majority  of  English  and  American 
lawyers  from  that  time  to  the  pi-esent  day  have  begun  their  legal  studies  with 
its  perusal. 

Kent's  Commentaries,  which  probably  ranks  first  in  reputation  among 
American  works  on  law,  consists,  like  Blackstone's  Commentaries,  of  acade- 
mical lectures.  Ita  author,  James  Kent,  after  being  Chief  Justice  and 
Chancellor  of  the  State  of  New  York,  was  appointed  in  1823  professor  of  law 
in  Columbia  College.  The  Commentaries  appeared  about  1826.  They  are  of 
the  same  nature  as  Blackstone's,  but  adapted  especially  to  the  needs  of 
American  students. 

Jeremy  Bentham,  who  wrote  between  1776  and  1831,  was  the  author 
of  many  books  on  the  principles  of  morality,  government,  legislation  and 
topics  connected  with  jurisprudence.  Though  not  technically  law  books, 
his  works  were  much  read  by  lawyers  and  their  efiect  upon  the  development 
of  the  law  has  been  very  great. 

Lectures  on  Jurisprudence  by  John  Austin,  who  was  a  disciple  of 
Bentham,  were  published  in  1832  and  have  attained  great  celebrity.  This 
book  was  the  first  systematic  and  scientific  treatise  on  general  jurisprudence 
in  English,  and  has  exerted  a  great  influence  on  subsequent  writers.  With  it 
and  the  works  of  Bentham  may  almost  be  said  to  have  begun  the  more 
philosophical  and  less  purely  technical  treatment  of  the  commo  law  that 
now  prevails. 
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CHAPTEE  III. 

THE  AERANGEMENT  OF  THE  LAW. 

48.  The  subdivisions  of  the  law  mentioned  in  the  previous     J"ri?i™i 
chapters  depend  not  upon  anything  in  the  nature  of  law  itself  °^*^^^^- 
but  upon  extraneous  causes,  political  arrangements  or  historical 
accidents.     There  would  have  been  no  distinction  between  law 

and  equity,  for  instance,  if  Parliament  in  former  times  had 
been  willing  to  make  the  necessary-  changes  in  the  common 
law ;  and  the  whole  of  the  unwritten  law  might  be  codified 
and  thus  transformed  into  written  law.  No  scientific  arrange- 
ment of  the  law  therefore  can  be  based  upon  those  divisions. 
But  there  are  certain  distinctions  which  now  fall  to  be  described, 
which  are  juridical  and  necessary  in  their  character,  and  are 
therefore  capable  of  serving  as  the  basis  of  an  arrangement, 

49,  "When  both  of  the  parties  with  whom  a  right  is  con-   PubUoana 

J  .  ,  private  law, 

cerned  are  private  persons,  the  right  also  is  private;  when 
one  of  the  persons  is  the  state  while  the  other  is  a  private 
person,  the  right  is  public."*  This  gives  rise  to  a  division  of 
law  into  public  and  private.  Public  law  comprises :  (1)  laws 
relating  to  the  boundaries  and  geographical  divisions  of  the 
state,  (2)  constitutional  law  in  the  ordinary  sense,^(3)  administra- 
tive law,  or  the  law  of  the  details  of  government  and  admin- 
istration, embracing  such  subjects  as  taxation,  police,  public 
health  and  education,  poor  laws,  highways,  weights  and  mea- 
sures, currency  and  many  others,  (4)  military  and  naval  law, 
(5)  a  part  at  least  of  the  ecclesiastical  law,  if  there  is  a  state 
church,  (6)  criminal  law,  and  (7)  international  law.  Private 
law  is  that  part  of  the  law  that  deals  with  private  rights  and 
duties  J  but  when  the  state  holds  property  or  makes  contracts 
in  the  same  manner  as  a  private  person  might  do,  these  fall 
under  the  rules  of  the  private  law. 

1  Holland,  Jurisprudence  109. 

2  See  1 43.    The  American  constitutions  contain  some  private  law. 
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iTormaiand  KQ    persoHS  are  iiormal  Of  abnormal.     An  abnormal  person 

abnormal  v^» 

poisoEs.  -g  ^jjjg  ^^]^^  belongs  to  a  class  having  some  important  peculiarity, 
by  reason  of  which  the  law  treats  him  in  various  ways  dif- 
ferently from  persons  in  general.  Such  persons  are  said  to  have 
an  abnormal  status.  Much  labor  has  been  spent  in  the  attempt 
to  frame  a  general  definition  of  such  a  status,  but  in  vain.  It  is 
a  mere  matter  of  convenience.  There  are  some  persons  whose 
juristic  peculiarities  are  so  numerous  and  important  that  it  is 
more  convenient  to  class  thein  apart ;  and  that  is  all  that  there 
is  to  say.  Married  women  and  lunatics  are  undoubtedly  ab- 
normal persons  ;  bankers  and  innkeepers  are  not,  although  they 
have  certain  rights  and  duties  different  from  those  of  other 
people. 

The  law,  or  at  least  the  private  law^  may  be  divided  into  two 
parts,  one  containing  those  rules  which  apply  to  persons  generally 
and  the  other  the  peculiar  rules  relating  to  abnormal  persons. 
The  former  is  called  the  law  of  normal  persons,  the  law  of 
equal  rights  or  sometimes  the  law  of  things.  Jus  rerum ;  the 
latter  the  law  of  abnormal  persons,  the  law  of  unequal  rights, 
or  sometimes  the  law  of  persons.  Jus  personarum.  The  names 
Jus  rerum  and  Jus  personarum  were  borrowed  from  the  civil 
^"o"\h^™'  law.  The  Institutes  of  Justinian  were  divided  into  three  parts. 
Institutes.  Persons  (De  personis),  Things  {De  rebus'),  and  Actions  (De  ac- 
tionibus).  By  means  of  a  peculiar  theory  of  incorporeal  things' 
the  title  Things  was  extended  to  cover  not  only  the  law  of 
property  in  the  strict  sense  but  also  contracts  and  wrongs ; 
and  rights  other  than  property  rights  and  the  duties  correspond- 
ing to  rights  were  not  given  any  separate  place  in  the  arrange- 
ment but  were  treated  of  only  incidentally  under  the  head  of 
wrongs.*  Under  the  title  Persons  the  principal  matters  discussed 
were  rights  and  capacities  connected  with  freedom  and  family 
relations.  Later  writers  used  the  titles  Jus  personarum  and  Jus 
rerum,  the  latter  including  actions.  Thus  it  happened  that 
in  the  civil  law  the  greater  part  of  the  law  of  normal  persons 
in  fact  fell  into  the  Jus  rerum,  and  the  Jus  personarum  included 


3  See  ?2]7. 

*  Or  rather  of  the  obligations  which  arose  out  oi   the  commissioa  of 
wroiigs.    See  J  254, 
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nearly  the  whole  of  the  law  of  abnormal  persons,  so  that  those 
names  very  naturally  came  to  be  used  to  denote  those  parts 
of  the  law  respectively.  As  applied  in  the  common  law  the 
names  are  inappropriate  ;  but  they  have  the  authority  of  usage 
and  the  convenience  of  brevity  on  their  side. 

51.  Rights  and  duties   are  either  antecedent  or  remedial,  andremtdid 
or,  as    they  are    otherwise  called,  primary    or    secondary.     Re-      "si^ts- 
medial  rights  arise  out  of  the  commission  of  wrongs  or  some- 
times from  threatened  wrongs ;  antecedent  ones  do  not.      Such 

rights  as  personal  security,  property  or  contract  rights  are 
antecedent;  but  the  right  to  sue  and  recover  damages  for  a 
wrong  or  the  right  to  an  injunction  to  prevent  a  threatened 
injury  is  a  remedial  right.  Corresponding  to  this  division 
among  rights  and  duties,  the  law  is  divided  into  the  law  of 
antecedent  and  of  remedial  rights  and  duties. 

52.  Another  division  of  the  law    is  into   substantive  and  ^na'aStifa 
adjective  law.      The  former    deals  with  rights  and  duties,  the        ''^^* 
latter  with  the  procedure  by    which  these  are  enforced.     This 

must  not  be  confounded  with  the  remedial  law.  If  an  injury 
has  been  or  is  about  to  be  committed,  the  substantive  law  of 
remedial  rights  determines  whether  an  action  will  lie,  whether 
pecuniary  damages,  an  injunction  or  some  other  form  of  relief 
is  the  appropriate  remedy,  and  the  amount  of  damages  that 
can  be  awarded.  But  the  questions,  in  what  court  and  within 
what  time  the  action  must  be  brought,  how  the  plaintiff's  case 
must  be  presented  to  the  court  and  by  what  kind  of  evidence  it 
must  be  proved,  belong  to  the  adjective  law. 

53.  There  is  no  authoritative  or  generally  accepted  arrange-  meVTlTi^ 
nient  of  the  common  law.      Various  schemes    of  arrangement 

have  been  proposed  from  time  to  time,  but  none  of  them  has 
met  with,  much  favor.  The  one  which  is  the  best  known  and 
most  generally  used  is  that  of  Blackstone's  Commentaries. 
It  is  as  follows.® 

6  There  is  an  introduction  on  the  nature  of  law,  the  law  of  England, 
common  law,  mercantile  law,  etc,  and  written  and  unwritten  law,  and 
a  chapter  ou  e^lty  at  the  end,  which  fall  outside  of  th?  plan  of  the  arrange- 
ment. 
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Biaokstone'3  RIGHTS.'    (Boolcs  I  and  II.) 

arrangement.  *> 

Of  pkesons.'    (Book  I) 
Natural  persons. 

Absolute   rights.    (Security,   liberty    and    pro- 
perty.)' 
Eelative  rights. 

Public  relations. 
Magistrates. 

People.   (Nationality ;  the  clergy,  nobles, 
etc.) 
Private     relations.      (Marriage,     children, 
guardianship,  servants) 
Artificial  persons ;  corporations. 

Of  things.    {Book  II.) 

Real  property.     (Principally  property  in  land.) 
Personal  property ;  including  contracts.* 

WRONGS."    (Books  III  and  IV.) 
Private  wrongs.    (Book  III.) 
Remedies  without  suit. 
Eemedies  by  suit. 

6  The  disposing  of  the  whole  law  under  the  two  heads  of  Eights  and 
Wrongs  leaves  no  proper  place  for  duties.  So  far  as  Blackatone  discusses 
duties  at  all  he  does  so  only  incidentally  in  connection  with  the  rights  to 
which  they  correspond  or  the  wrongs  that  may  arise  from  their  breach. 

7  The  distinction  between  "Eights  of  Persons"  and  "Eights  of  Things" 
was  taken  by  Blackstone  from  the  civil  law  division  into  jus  personarum  and 
jus  rerum  (See  ^  50).  But  those  expressions  were  misunderstood  by  him.  Jus 
in  them  means  law,  not  right.  All  rights  are  rights  of  persons,  even  property 
rights,  so  that  Blackstone  found  himself  compelled  to  mention  property 
under  the  absolute  rights  of  persons  in  his  first  book,  although  he  afterwards 
devoted  the  whole  of  the  second  book  exclusively  to  that  subject. 

8  Absolute  rights  here  mean  the  private  rights  of  normal  persons, 
such  as  everyone  is  presumed  capable  of  having.  This  part  contains  an 
incomplete  enumeration  of  rights  in  rem  (See  §264),  tliough  they  are  not 
called  by  that  name.  By  relative  rights  are  meant  the  rights  of  abnormal 
persons  and  public  rights,  the  public  law  being  treated  by  Blackstone  (in 
which  respect  Austin-  agrees  with  him)  as  a  branch  of  the  law  of  abnormal 
persons. 

9  There  is  no  separate  head  of  obligations  or  rights  in  personam. 
Contract  rights  are  treated  as  a  kind  of  property,  and  contracts  merely  as  a 
mode  of  acquiring  property ;  other  kinds  of  obligations  are  not  noticed. 

10 Private  wrongs  are  civil  injuries  (See  §278),  and  public  wrongs 
crimes.  The  arrangement  of  the  former  is  based  partly, upon  the  nature 
of  the  remedies  which  the  law  provides  for  different  wrongs  and  partly 
on  the  rights  violated,  t.e.  paitly  upon  remedial  and  partly  upon  ante- 
cedent rights. 
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Courts  of  civil  jurisdiction. 
Wrongs  and  remedies  for  wrongs. 
Procedure. 

Public  wrongs.     {Book  IV.) 
Criminal  courts. 
Crimes. 
Criminal  procedure. 

54.  Blackstone's  arrangement,  for  reasons  which  are  partly  ""^''wrSS"* 
stated  in  the  notes  to  the  preceding  section,  seems  to  the  present  '"'^^^semonti 
writer    unscientific     and    inadequate.      The  following   is    the 
author's  own  arrangement,  the  grounds  of   which    will  appear 
from  the  analysis  and  discussion  of  legal  ideas  and  principles 
contained  in  this  book. 

PRIVATE  LAW." 

Substantive  law. 

0/  normal  persona. 

Definitions  and  general  principles. 
Bights  and  duties. 

Rights  in  rem}' 

Duties     corresponding    to    rights    in 

rem. 
Rights    in  personam   and   their   cor- 
responding duties. 
Obligations. 
Trusts. 
Special  rights  and  duties,  partly  in  rem 
and  partly  in  personam,  of  special 
classes  of  normal  persons. 
Wrongs. 
Remedies. 

11  This  is  substantially  the  arrangement  of  Prof.  Holland  in  his  work 
on  Jurisprudence,  who  tabulates  private  rights  thus: — 

!In  rem. 
In  [personam. 
Keraedial 
(  Abnormal 
Adjective 

12  For  the  difference  between  rights  in  rem  and  in  personam  see  J2  253,254. 
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Of  abnormal  persons. 

Natural     persons    having    an     abnormal 

status. 
Artificial  persons. 
Adjective  law. 

PUBLIC  LAW. 

Boundaries  and, geographical  divisions  of  the  state. 
Constitutional  law. 
Courts. 

Administrative  law. 
Military  and  naval  law. 

Ecclesiastical  law,  if  there  is  a  state  church. 
Criminal  law. 
The  conflict  of  laws. 
Tte  55.  The  above  arrangement  will  be  followed  in  the  main 

arrangement  ^ 

of  this  work.  JQ  tiijg  wort.  But  in  some  respects,  since  this  book  is  intended 
for  beginners  in  the  study  of  the  law,  it  seems  best  to  depart 
from  it,  subordinating  theoretical  symmetry  to  the  needs  of  the 
student.  Thus  although  public  law  would  in  a  systematic  treatise 
naturally  be  placed  after  private  law,  because  it  refers  to  and 
uses  many  definitions  and  principles  which  are  more  properly 
discussed  under  the  private  law,  yet  in  an  elementary  exposi- 
tion for  beginners  it  is  rather  the  discussion  of  the  private 
law  that  will  presuppose  some  knowledge  of  the  organization 
of  the  state  and  the  functions  of  public  offices,  for  which 
reason,  and  also  because  some  bistorical  matter  which  must  be 
introduced  comes  in  more  natuirally  in  that  connection,  the 
public  law  will  be  first  taken  up,  excepting  the  criminal  law 
•which  will  be  reserved  to  the  last.  The  treatment  of  the  public 
law  must  necessarily  be  very  brief,  being  confined  -mostly  to 
those  matters  which  are  necessary  to  a  proper  understanding 
of  the  other  portions  of  the  work,  and  omitting  the  greater  part 
of  the  administrative  law,  which  runs  into  infinite  detail  and 
is  very  different  in  different  places,  and  of  the  ecclesiastical  law, 
as  well  as  the  whole  of  the  military  law  and  the  subject  of  the 
conflict  of  laws.  Some  further  deviations  from  the  general  plan 
of  arrangement  will  also  be  admitted  for  reasons  of  convenience. 
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CHAPTEK  IV. 

ENGLISH  CONSTITUTIONAL  LAW. 


56.  What  is  called  the  English  constitution  is  not  a  written  TheEngHsn 

constitutioii, 

document  like  the  constitution  of  the  United  States,  hut  a 
collection  of  laws,  written  and  unwritten,  and  of  usages  which 
have  not  technically  the  force  of  law  and  might  be  departed 
from  at  any  time,  in  accordance  with  which  the  government  is' 
carried  on.  It  is  the  product  of  centuries  of  development  and 
struggle,  and  exhibits  no  symmetry  or  logical  arrangement  of 
its  parts.  It  has  always  been  characterized,  like  the  English 
law  generally,  by  great  flexibility  and  adaptability  to  new 
conditions  combined  with  conservatism  as  to  form.  Time 
honored  forms  are  retained  after  their  original  use  and  meaning 
have  departed,  and  are  either  put  to  new  uses  or  suffered  to  stand 
without  any  signification.  In  describing  the  constitution,  there- 
fore, a  certain  difficulty  arises  from  the  divergence  between 
theory  and  actual  practice.  Nor  has  the  constitution  any^higher 
force  or  validity  than  any  other  part  of  the  law.  It  might 
legally  be  changed  to  any  extent  by  a  simple  act  of  Parliaments 
Parliament  could  even  abolish  the  monarchy,  if  it  chose. 

67.  After  the  Norman  conquest  the  King  was  nearly  an  The  Eng. 
absolute  monarch.  Although  practically  his  power  was  hedged 
in  by  many  restraints  and  varied  a  good  deal  according  to  the 
personal  force  of  the  King,  it  is  difficult  to  say  what  were  its 
exact  .legal  limits  or  how  far  the  royal  prerogative  could  over- 
ride the  law.  The  definite  apportionment  and  limitation  of 
powers  to  different  officers  and  departments  of  government 
which  characterizes  modern  civilized  states  was  not  to  be  found. 

The  King  was  the  supreme  law-maker,  though  he  did  not 
exercise  his  legislative  powers  very  freely,  the  chief  executive, 
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the  supreme  judge  whenever  he  chose  to  act  as  such,  the  com- 
mander of  the  army,  and  in  addition,  as  will  be  explained  more 
fully  when  the  feudal  system  comes  to  be  treated  of,  the  sole 
landowner  and  supreme  landlord,  all  private  individuals  holding 
their  land  as  tenants  directly  or  indirectly  of  the  King  and 
owing  to  him  certain  duties  arising  from  that  relation.  The 
government  was  the  King's  government,  the  public  property 
was  the  King's  property,  the  public  revenue  the  King's  revenue, 
and  the  expenses  of  government  not  clearly  distinguished  from 
the  King's  personal  expenditure. 

^»^i°s's  68.  But  in  the  exercise  of  his  powers  the  King  was  assisted 

by  certain  councils,  whose  advice,  whether  he  was  bound  to  do 
so  or  not,  he  often  followed,  and  which,  or  the  members  of 
which,  the  high  officers  of  state,  necessarily  transacted  in  his 
name  a  good  deal  of  public  business  of  which  he  had  no  per- 
sonal knowledge.  The  history  of  the  English  constitution  is 
the. history  of  the  gradual  transfer  of  the  power  of  the  King 
to  his  councils  and  of  the  right  to  appoint  the  members  of  the 

The  present  councils  from  the  King  to  the  people,  till  the  King    has  come 

condition  _  °  r       1       »  o 

oJtiieKine.  ^q  \,q  mainly  the  dignified  nominal  head  of  the  state,  with  con- 
siderable consultative  and  advisory  powers  and  capable  of  exer- 
cising a  good  deal  of  influence  but  with  almost  no  actual  legal 
authority.  The  present  government  of  England  is  a  republic 
thinly  disguised  as  a  monarchy. 

SfiSforma  Howevcr,  the  ancient  forms  and  modes  of  expression  are 
still  kept  up.  The  govejument  is  administered  in  the  King's 
name,  by  men  who  are  in  theory  naerely  the  advisers  and 
counsellors  of  the  jKing.  The  acts  which,  they  do  are  called  his 
acts,  although  in  fact  he  may  have,  no  power  to  control  them 
nor  any  knowledge  of  fhem.  To  this  day  the  heading  of  every 
Matute  recites  that  is  enacted  not  by  the  Parliament,  as  is 
;the  actual  fact,  but  by  the  King  with  the  advice  and  con- 
sent of  Parliament.  .  The  word.  "King"  therefore,  when  it  is 
used  of  the  King  in  his  official  capacity,  must  be  understood 
to  be  in  most  cases  merely,  another  name  for  the  state  or  the 
government. 
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59.  In  former  times  the  principle    of   hereditary   descent  The  title  to 

the  crowo. 

and  the  principle  of  election  were  hoth  to  some  extent  and  in 

a  somewhat  confused   manner  recognized  as  the  foundation  of 

the  right  to  the  crown.     On  the  death  of  a  King  his  heir  \^as 

regarded  as  having  at  least  a  presumptive  right  to  succeed  to 

hito,  or.perha;ps  as  having  a  special  claim  to  be  elected  in  his 

place,  and    generally  he  did  in   fact   succeed.      In  most  cases 

some  sort  of   a  form  of   election  was  gone  through  with,  and 

in  a  few  instances  there   was  an  actual   election  by  the  great 

men  of  the  realm.     In  later  times  the  authority  of  Parliament 

in  the  matter  was  recognized,  and  at  present  the  succession  to 

the  crown  is  governed  by  the  provisions  of  the  act  of  settle-   ^g^tig''^j°J 

ment  passed  by  Parliament  in  the  reign  of  William  and  Mary, 

by  which  it  is  limited  to  the  descendents  of  Sophia,  electress  of 

Hanover  and   grand  da,ughter  of  James   I,  being  protestants, 

and  on  the  death  of  a  monarch  passes  to  his  heir. 

Formerly  on  the  death  of  a  King  an  interregnum  or  lapse  ^^gf*  4^*4^. 
of  the  royal  authority  occurred  until  his  successor  was  in- 
stituted in  his  place,  the  powers  of  officers  appointed  by  the 
former  King  ceased,  and  much  inconvenience  ensued.  This  is 
now  avoided  by  regarding  the  King  as  a  corporation  of  a  peculiar 
kind,  which  has  a  legal  existence  distinct  from  that  of  the 
person  who  for  the  time  being  fills  the  office,  and  which  is 
not  affected  by  his  death.  This  is  expressed  in  the  maxim  that 
"  The  King  never  dies."  On  the  death  of  a  King  the  government 
goes  on  without  any  break  and  his  successor  succeeds  at  once 
to  the  crown,  no  ceremony  of  investiture  or  coronation  being, 
necessary,  though  in  fact  a  formal  coronation  is  had  at  some 
convenient  time  afterwards. 

60.  It  is  a  principle  of  law  that  the  King  can  do  no  wrong.  ™(f^*°|on™ 
This  applies  to  him  both  as  an  individual  and  in  his  official 
capacity. 

1.  His  person  is  inviolate  ;  he  can  not  be  punished  for  !^ny-  ^^"^^^i^^tj 
thing  done  by  him    even  though  the  act   if   committed   by  a     p^^'so''- 
subject  would  be  a  crime.     Nor.  can  any  suit  or  legal  proceed- 
ing be  maintained    against   him   in   any  court,    since   such  a 
proceeding  implies  a  wrong  for  which  redress  is  sought.  Eesponsi- 

2.  In  his  official  capacity  he  can    not  do  any  act  except    miSateri 
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through  his  ministers  or  council,  every  public  document  signed 
by  him  must  be  countersigned  by  a  minister,  and  whatever  re- 
sponsibility is  incurred  by  the  act  falls  upon  the  minister  or  coun- 
cil and  not  upon  the  King.  The  legal  theory  is  that  the  King 
acts  upon  the  advice  of  his  servants,  and  if  he  does  anything 
imp.roper  it  is  because  he  has  been  misled  by  their  bad  advice, 
and  they  and  not  he  must  bear  the  blame.  In  fact  the  act  is 
only  formally  that  of  the  King  and  really  that  of  some  public 
officer  who  acts  in  the  King's  name,  so  that  the  rule  that  casts 
the  responsibility  upon  the  latter  is  perfectly  just, 

erSlte^ttie  3-  So  if   the   King   in   his    official   "capacity    makes    any 

^'°^'  unlawful  grant  of  property  or  rights,  the  law  presumes  that  he 
could  not  have  done  so  unless  he  had  been  in  some  way  deceived. 
Therefore  a  legal  proceeding  will  lie  to  annul  the  grant  on 
this  assumption  of  fraud  in  obtaining  it,  which  however  is  a 
mere  legal  fiction  not  carrying  any  implication  of  actual  wrong- 
doing on  the  part  of  the  grantee. 

^"^by'^th^"™  4.  Since  the  King  can  do  no  wrong,  the  law  also  presumes 

BOTeriiment.  ^|,a,t  if  any  wrong  is  done  in  his  name  by  any  of  his  officers  he 
will  rectify  it  as  soon  as  knows  ot  it.  Therefore,  although 
the  King  can  not  be  sued  in  any  court,  the  courts  themselves 
being  the  King's  courts  and  the  judges  his  representatives,  yet 
if  a  private  person  is  in  fact  wronged  by  the  government  he  is 
permitted  to  institute  a  legal  proceeding  which  is  practically 
a  suit  against  the  government  but  which,  to  save  appearances, 
is  put  into  the  more  respectful  form  of  a  petition  to  the 
King.^  A  trial  is  had  as  in  an  ordinary  suit,  and  then,  the 
King  being  supposed  to  be  correctly  informed  about  the  matter, 
an  order  is  made  for  the  redress  of  the  grievance. 
^oSrt^°  61.  At  present  tbe  private  property  and  income  of  the  King 

are  separated  from  those  of  the  state,  and  he  receives  a  regular 
salary  like  any  other  public  officer ;  but  the  public  property  and 
revenues  are  still  by  a  legal  fiction  spoken  of  as  his. 

TheQaeen.  62.  A  Quecu  is  either   a    Queen    regnant,     like    the    late 

Queen  Victoria,  who  is  the  same  as  a  King,  a  Queen  consort 
or  a  Queen  dowager. 
Q^™_  A  Queen  consort  is  the  wife  of  a  reigning  King.     She  is  a 

»  See  I  938. 
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subject,  but  bas  certain  special  Vights  and  privileges.  At  com- 
mon law  married  women  we-re  subject  to  various  disabilities  in  the 
matter  of  holding  property  and  making  contracts.^  From  these 
the  Queen  is  free,  and  stands  in  such  matters  on  the  footing 
of  an  'unmarried  woman.  She  can  even  receive  a  grant  of 
property  from  her  husband,  which  is  still  impossible  for  married 
women  generally.  The  Queen's  person  is  also  inviolable  like 
the  "King's, 

The  husband  of  a  Queen  regnant  is  her  subject.     His  legal  ''^^^^l'^ 
status  in  each  case  that  has  thus  far  arisen   has  been  fixed  by 
special  statutes,  so  that  there  is  no  general  rule  on  the  subject. 

A  Queen*dowager  is  the  widow  of  a  King,  and  has  nearlv     Q"«™ 

-  .    _  ''      dowager, 

the  same  rights  as  a  Queen  consort.  If  she  marries  a  subject, 
she  retains  her  rank  instead  of  taking  that  of  her  husband. 

The  heir  apparent  to  the  crown  is  by  birth  Duke  of  Cornwall,  The  Prince  oi 

1    •  -n  .  Wales. 

and  IS  usually  created  Prince  of  Wales. 

63.  Passing  by  the  ancient  witena-gemote,  or  assembly  of  ''^couuciL* 
wise  men  who  acted  as  advisers  to  the  King  before  the 
Norman  conquest,  there  was  after  the  conquest  a  council  known 
as  the  Great  Council  (Magnum  Concilium)  or  Common  Council 
(Commune  (Concilium),  by  whose  advice  the  King  governed. 
This  was  composed  in  theory  of  all  the  King's  tenants  in  chief.  The  barons, 
that  is,  of  the  King's  immediate  retainers  or  direct  tenants, 
who  were  also  called  his  barons,*  so  that  it  had  a  feudal  rather 
than  a  national  character.  The  greater  barons,  the  richer  and 
more  important  of  the  King's  tenants,  were  summoned  to  the 
meetings  of  the  Council  by  special  letters  or  writs  from  the 
King  to  each  of  them  individually,  the  lesser  barons  by  a 
general  writ  of  summons  directed  to  the  sheriff  of  the  county^ 
commanding  him  to  notify  them  to  appear,  which  was  pro- 
claimed at  a  session  of  the  County  Court.^  Generally  tliey  did 
not  attend,  and  their  attendance  was  not  desired ;  it  was  only 
with  the  great  men  of  the  kingdom  that  the  King  cared  to 
consult.     In  course  of  time  therefore  the  name  baron  came  to 

2  See  Chapt.  LXII. 

^  The  ward  baron  meant  originally  man,  and  secondarily  a  feudal  re- 
tainer or  vassal;  see  ?446. 

*See  ??  93,94. 
5  See  I?  174,175. 
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The  lords 
Bpixitual. 


Taxation. 


Represeuta- 
tion  of  the 
commons. 


Knights  of 
the  shii'c. 


be  applied  exclusively  to  persons  who  were  entitled  to  a  personal 
summons  to  the  Council,  and  became  a  title  of  nobility.  The 
higher  clergy,  the  bishops,  archbishops  and  abbots,  were  also 
summoned  individually  to  the  Council,  and  were  regarded 
as  a  kind  of  nobles,  the  lords  spiritual.  The  Great  Council 
met  at- irregular  intervals  when  summoned  by  the  King.  It 
advised  the  King  in  matters  of  legislation  and  administration, 
and  sometimes  acted  as  a  court  for  the  trial  of  important  caSes, 
especially  when  the  King  was  a  party  or  when  the  litigants 
were  powerful  men  over  whom  it  was  difficult  for  the  ordinary 
courts  to  exercise  an  eflPective  jurisdiction. 

64.  The  ordinary  revenues  of  the  Crown,  which  cofisisted 
mainly  of  the  income  from  the  King's  own  property,  the  dues 
which  as  a  feudal  lord  he  was  entitled  to  exact  from  his 
tenants  and  the  profits  of  the  administration  of  justice  in  his 
courts,  often  proved  insufficient  for  his  needs.  In  such  cases 
he  had  to  ask  the  Council  for  a  grant  of  additional  money, 
as  even  in  those  days  an  attempt  on  the  King's  part  to  impose 
taxes  by  his  own  authority  without  the  consent  of  the  tax- 
payers, whether  strictly  lawful  or  not,  would  usually  have 
me^  with  resistance.  Thus  the  principle  gradually  became 
established  and  acquired  the  force  of  positive  law  that  taxes 
should  not  be  levied  by  the  King's  sole  authority  but  be 
granted  by  the  people  who  were  to  pay  them  or  their  repre- 
sentatives. Since  the  Council  was  composed  usually  of  the 
greater  barons  only,  who  had  no  representative  authority 
but  answered  for  themselves  alone,  it  became  desirable  for  pur- 
poses of  taxation  to  have  the  other  classes  of  the  community 
represented.  Accordingly,  since  the  mass  of  the  smaller  tenants 
in  chief  could  not  attend  the  Council,  the  sheriffs  were  com- 
manded on  occasions  when  it  was  thought  ntBcessary  to  cause  to- 
be  ekcted  at  the  County  Courts  two  knights  for  each  county  or 
shire  to  consent  to  taxation  on  behalf  of  the  inhabitants  of  the 
county.  These  were. called  knights  of  the  shire.  Since  at  the 
County  Court  all  the  freemen  of  the  county  attended  and  voted, 
the  knights  represented  the  people  generally  and  not  merely  the 
King's  tenants  in  chief.  In  course  of  time  representative 
burgesses  from   chartered  towns   or   boroughs  were  summoned 
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for  the  same  purpose.    The  bishops  also  were  ordered  by  the 
royal  writs  by  which  they  were  summoned  to  cause  the  clergy  tiio  clergy. 
of  their  dioceses   to  send  representatives;  but   this  the  clergy 
always  refused  to  do,  preferring  to  grant  their  own  taxes  in  their 
own  assemblies. 

Thus  the  Great  Council  of  the  King's  feudal  vassals  Pai-iumant. 
gradually  developed  into  what  is  now  known  as  the  Parliament. 
The  nobles,  the  lords  temporal  and  spiritual,  sat  by  themselves 
in  their  own  House  of  Lords,  and  the  representatives  of  the 
counties  and  towns,  of  the  commons  or  common  people,  in  the 
House  of  Commons.  The  lords,  commons  and  clergy  con-  ol^thfreafm 
stituted  the  three  estates  of  the  realm,  each  of  which  at  first 
consented  separately  to  its  own  taxes,  or  as  the  expression  then 
was  granted  its  own  separate  aids,  benevolences  or  subsidies 
to  the  King. 

65,  At  first  the  object  of  summoning  the  commons  to  Par-  ^^p^^^^"^ 
liament  was  simply  to  tax  them,  and  for  some  time  they  were  ^"^'^™'' 
averse  to  taking  an  active  part  in  legislation.  But  this  did 
not  long  continue.  The  commons  began  to  exercise  the  law- 
making power  conjointly  with  the  lords,  and  enforced  their  right 
to  legislate  by  refusing  the  subsidies  for  which  the  King  asked 
till  he  consented  to  their  legislative  meas'ures;  whence  it  became 
an  established  constitutional  principle  that  the  redress  of 
grievances  should  proceed  the  grant  of  supplies. 

Since  in  theory  the  King  was  the  law-maker  and  the  statutes'* 
Parliament  did  not  legislate  but  only  advised  the  King  to  do 
so,  the  proposals  of  the  Parliament  were  presented  to  the  King 
in  the  form  of  petitions  or  bills,  to  which  if  he  assented,  the 
details  were  settled  and  the  formal  statutes  drawn  up  by  the 
King  after  the  adjournment  of  Parliament.  But  as  the  King 
in  his  statute  did  not  always  faithfully  carry  out  the  intention 
of  the  bill,  the  Parliament  about  the  time  of  Henry  VI  began 
to  draw  up  their  own  statutes  and  require  the  King  to  assent 
to  them  in  Jiaec  verba.  Eventually,  although  the  King  in  Parlia- 
ment is  still  nominally  the  legislator,  the  law-making  power 
passed  entirely  into  the  hands  of  the  Parliament,  and  the  assent 
of  the  King  to  a  statute,  though  in  theory  of  law  still  required, 
has  not  been  refused  for  more  than  a  hundred  years,  and  what 


44  PUBLIC   LAW. 

would  happen  if  the  King  should  veto  a  bill  no  one  at  present 
seems  to  be  able  to  say. 
The  Honse  aa    Tu„  House  of  Lords    now  consists  of  the  archbishops 

of  Lords.  ""•  ^^    .       ,_..■-         -  -,        „ 

and  bishops,  all  the  peers*  of  the  .Uaifced  Kingdom'  and  of 
England,  who  sit  by  hereditary  right,  and  a  certain  number 
of  representative,  peers  of  Scotland  and  Ireland  elected  by  the 
nobles  of  those  countries  from  their  own  number,  to  which 
have  been  added  during  the  reign  of  the  late  Qaeen  a 
few  life  peers  nominated  by  the  Crown.  Its  presiding  officeF 
is  the  Lord  Chancellor'  who  occupies  a  seat  known  as  the 
woolsack, 
the  House  of         g^    The  Housc    of   Commons  contains    between  six  and 

Commons.  '  i         -j?       j.i  - 

seven  hundred  members.  Besides  seven  members  tor  the  univer- 
sities, these  comprise  members  for  the  counties,  the  successors  of 
the  knights  of  the  shire,  and  members  for  cities  and  towns.  The 
counties,  and  also  the  cities  and  towns  when  they  are  large  enough, 
are  divided  by  the  redistribution  act  of  1885  into  election  districts 
or  constituencies  each  of  which  returns  one  member,  except  the 
city  of  Lo.ndon  which  as  a  single  constituency  sends  two.  The 
method  of  election  was  formerly  by  viva  voce  voting,  but  since 
the  ballot  act  of  1872  has  been  by  written  ballot.  The  duration 
of  a  Parliament,  after'  having  been  subject  to  much  variation, 
was  fixed  by  the  septennial  act  passed  in  the  reign  of  George  I 
at  seven  years ;  but  the  Crown  may  at  any  time  dissolve  it  and 
order  a  new  election.  The  Crown  also  has  the  power  to  pro- 
rogue Parliament,  that  is,  to  adjourn  a  particular  session,  either 
to  a  fixed  day  or  sine  die.  The  presiding  officer  of  the  House 
of  Commons  is  called  the  Speaker  and  is  elected  by  the  house 
at  the  beginning  of  each  Parliament. 
^tou^Msir  68.  The  elective  franchise  or  right  to  vote  for  members  of 

^  The  word  peer  {pares)  means  equal.  It  was  first  applied  to  all  the 
vassals,  or  all  the  free  vassals,  of  any  feudal  lord,  and  therefore  to  the 
King's  vassals,  and  then  was  restricted  in  the  sense  in  which  it  is  here  used, 
like  the  word  baron,  to  such  of  the  King's  vassals  as  were  nobles.  It  now 
means  simply  a  nobleman.  Some  traces  of  its  older  use  survive.  The  famous 
expression  "  trial  by  one's  peers "  means  for  a  nobleman  trial  before  the 
House  of  Lords,  for  a  commoner  trial  by  jury. 

7  The  United  Kingdom  means  Great  Britain  and  Ireland.  Great 
Britain  is  the  name  given  to  England  and  Scotland  collectively  since  their 
union, 

'See  §72. 
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Parliament  does  not  belong  to  all  persons.  It  is  confined 
to  males  of  full  age,  but  in  some  elections  for  local  oflScers 
women  are  permitted  to  vote.  Nor  does  universal  suffrage 
{uevail  even  among  men.  The  qualifications  for  voting  have 
varied  a  good  deal  at  difl^erent  times,  and  though  from  the 
reform  bill  of  1832  to  the  present  time  the  franchise  has  been 
extended  by  various  statutes,  the  theory  of  the  law  still  is  that 
the  poorest  and  most  ignorant  classes  shall  be  excluded  from 
the  suffrage  because  of  their  presumed  unfitness  for  its  exercise. 
The  right  is  at  present  regulated  by  the  representation  of  the 
people  act  of  1884,  which  makes  its  possession  depend  in  most 
cases  upon  (1)  the  holding  of  a  certain  small  quantity  of  land, 
(2)  the  occupation  of  land  at  an  annual  rent  of  at  least  £10 
and  the  payment  of  taxes  on  it,  (3)  the  occupation  and  inhabit- 
ance  for  a  year  of  a  separate  dwelling,  which  is  known  as  the 
household-  qualification,  or  of  lodgings  at  a  rent  of  not  less  than 
£10  annually.     The  details  of  the  act  are  somewhat  complicated, 

69.  In  order  to  become  a    law  a  bill  must  be  passed  by  oJ^I*^**!''"* 
both  houses.     It  may  originate  in  either  house,  except  that  by 
a  practice  which,  whether  it  has  the  force  of  law  or  not,  is  never 
departed  from,  bills  for  raising  revenue  must  originate  in  the 
House  of  Commons. 

Each  house  of  Parliament  has  power  to  preserve  order,  to  theTo'Le'. 
protect  itself  against  undue  interference  and  to  enforce  its  law- 
ful orders  by  punishing  the  offender  for  contempt,  substantially 
in  the  same  manner  as  a  court  has,  which  will  be  explained 
in  another  place.  It  has  also  authority  to  judge  of  the 
right  to  sit  of  any  one  claiming  to  be  a  member.  Thus  if  a 
question  arises  whether  a  person  presenting  himself  as  a  member 
of  the  House  of  Commons  is  legally  qualified  to  be  a  member 
or  has  been  duly  elected,  the  House  may  decide  it.  But  as  it 
was  found  by  experience  that  such  questions,  which  are  really 
judicial  in  their  nature,  were  apt  to  be  decided  by  party  ma- 
jorities on  political  grounds,  the  House  of  late  years  has  wisely 
delegated  the  investigation  of  such  questions  to  the  courts 
and  accepts  the  person  whom  the  court  after  a  regular  trial 
declares  to  be  entitled  to  the  seat. 

The  members  of  both  houses  enjoy  an  unlimited  right  of  free 


Privileges  ol 
members. 
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speech  in  their  respective  houses,"  and  also  the  right  of  exemption 
from  arrest  for  any  cause  except  treason,  felony  or  breach  of 
the  peace  on  their  way  to  Pafliament,  during  their  attendance 
there  and  on  their  return,  eundo,  manendo  et  redeundo.  . 
The  connca  ,  ij/Q  gut  although  the  Great  Council  ihus  became  trans- 
formed  into  the  Parliament,  yet  the  barons  apart  from  the  re- 
presentatives of  the  commons  continued  to  constitute  a  separate 
council  of  the  Crown.  Even  after  Parliament  had  become  the 
ordinary  advisers  of  the  King  in  matters  of  legislation  he  still 
occasionally  made  laws  with  the  advice  and  consent  of  the 
great  men  only.  This  council  has  now  lost  all  its  legislative 
powers,  but  some  remnants  of  its  ancient  functions  remain. 
Thus  it  is  still  said  that  every  peer  of  the  realm  is  an  heredi- 
tary counsellor  of  the  King  and  has  a  right  of  audience  with 
the  sovereign  on  public  matters,  which  right  however  has  prac- 
fudioiai  tunc- tically  fallen  into  disuse.  The  judicial  powers  of  ihe  Great 
House  of    Council  also    never   passed  to    the  Parliament,   but   remained 

Lorda.  .  '■ 

vested  in  the  council  of  nobles,  and  are  now  exercised  by  the 
House  of  Lords  to  the  exclusion  of  the  Commons."  When  the 
House  of  Lords  sits  as  a  court  not  all  its  members  take 
part  in  the  proceedings.  Its  judicial  functions  are  in  fact 
exercised  by  a  small  committee  known  as  the  law  lords,  who 
are  lawyers.  Certain  eminent  lawyers  are  appointed  by  the 
Crown  as  life  peers  for  this  purpose. 
™cSf''  71.  So  large  a  body  as  the  Great  Council  or  the  council  of 

the  peers  was  unsuited  for  the  ordinary  business  of  administra- 
tion. The  usual  council  of  the  King  was  a  smaller  body  known 
as  the  King's  Court"((7M«a  Regis),  the  King's  Council  or  in  later 
times  simply  as  the  Council.  This  had  no  fixed  membership.  It 
consisted  of  the  great  officers  of  state  and  of  the  King's  household, 
those  two  classes  of  officials  ilot  being  at  that  time  very  clearly 
distinguished  from  one  another,  and  such  other  persons,  mostly 
barons  or  prelates,  as  the  King  chose  to  call  upon  from  time 

9  See  §731. 

10  See  §187. 

11  The  word  court  formerly  denoted  not  only  what  is  now  called  a  court 
out  also  any  legislative  or  administrative  body.  'Some  remnants  of  this  older 
usage  still  exist.  Thus  in  several  of  the  United  States  the  leeisliituro  is 
called  the-  General  Court. 
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to  time  for  advice  and    assistance.      Among  the  great  officers 
were  the  Justiciar  and  the  Chancellor. 

72.  The  Justiciar  or  Chief  Justiciar  was  the  highest  officer  The  justMa 
of  the  kingdom.  He  acted  as  the  King's  deputy  and  repre- 
sentative when  it  was  not  convenient  for  the  King  to  act  in 
person,  presiding  in  the  Council  in  the  King's  absence.  The 
office  however  became  extinct  before  the  end  of  the  reign  of 
Henry  III,  leaving  the  Chancellor  as  the  next  in  rank  to  the 
King. 

The  Chancellor  {Oancellarius)  was  originally  the  chief  of  chanceUor 
the  King's  chaplains  and  chief  secretary  to  the  King,  it  being 
almost  a  necessity  in  those  illiterate  days  that  a  secretary 
should  be  a  clerk  or  ecclesiastic.  As  being  the  King's 
spiritual  adviser  he  was  called  the  keeper  of  the  King's  con- 
science, and  in  his  capacity  of  secretary  he  kept  the  great  seal 
and  affixed  it  to  the  royal  writs,  charters,  commissions,  and 
other  documents,  so  that  he  became  the  ordinary  channel 
through  which  the  King's  will  was  formally  expressed.  The 
office  of  Keeper  of  the  Seal  has  however  on  a  few  occasions 
been  separated  from  that  of  Chancellor.  Besides  the  great  seal, 
there  is  a  privy  seal,  not  kept  by  the  Chancellor  but  by  a  special 
Keeper  of  the  Privy  Seal,  used  for  authenticating  certain  royal 
mandates ;  this  in  turn  must  be  distinguished  from  the  King's 
signet  or  private  seal.  Standing  in  such  an  intimate  and 
confidential  relation  to  the  King,  it  was  inevitable  "that  the 
Chancellor  should  become  a  great  officer  of  state,  and  accord- 
ingly at  least  as  early  as  the  reign  of  Henry  II  he  is  found 
as  a  principal  member  of  the  King's  Court  inferior  in  rank  only 
to  the  Justiciar.  For  some,  centuries  the  office  was  filled  by 
priests,  but  in  modern  times  the  Chancellor  is  always  a  lawyer- 
He  exercises  at  present  many  important  functions  on  the  King's 
behalf,  especially  in  the  supervision  of  charities  and  of  funds 
given  for  charitable  purposes,  in  disposing  of  the  smaller  church 
livings  belonging  to  the  King,  and  representing  the  King  in 
his  capacity  of  parens  patrice  as  the  general  guardian  of  all 
infante,  lunatics  and  idiots. 

73.  The  King  in  or  with  the  assistance  of  his  Council,  or  ThejoBduct 

*-'  '  of  tlie 

the   Council   in    his  name    when    he    did    not    act   in    person,  s"^^""^"™' 


48  PUBLIC   LAW. 

carried  on  the  government.  There  was  not  at  first  any  regular 
division  of  the  fiinctions-of  government  among  different  organ- 
ized departments.  The  King  employed  such  agents  and  ad- 
visers as  from  time  to  time  he  thought  best.  Even  his  different 
councils  were  not  always  clearly  distinguished  from  each  other 
either  in  membership  or  functions.  In  many  old  records  when 
the  King's  Council  is  spoken  of  it  is  difficult  or  impossible  to 
say  with  certainty  which  council  is  meant.  It  was  only  gra- 
dually that  the  King  came  to  legislate  exclusively  with  the 
advice  of  his  Parliament  and  to  administer  and  judge  with  the 
advice  of  the  others.  But  the  Curia  Regis,  being  a  more  com- 
pact body  and  always  in  attendance  on  the  King,  naturally 
appropriated  to  itself  the  executive  and  judicial  business.  At 
an  early  period  however  two  great  offices  or  departments  be- 
came differentiated  from  the  Council.  These  were  the  Ex- 
chequer and  the  Chancery. 
The  'J'4.  The  Exchequer  {Scaccariwm)  was  originally  the  Curia 

Regis  or  some  of  its  members  sitting  for  the  transaction  of  busi- 
ness connected  with  the  collection  of  the  royal  revenue.  It  is 
said  to  have  taken  its  name  from  the  chequered  cloth  on  the  table 
around  which  its  members,  who  in  that  capacity  were  called 
the  barons  of  the  Exchequer,  sat.  It  was  divided  into  two 
parts,  the  Exchequer  of  Account  where  the  accounts  of  the 
King's  debtors  were  settled,  and  the  Exchequer  of  Receipt  where 
the  amounts  found  due  were  paid  in,  each  of  which  had  its 
separate  clerical  staff.  The  Justiciar,  the  Chancellor  and  the 
King's  Treasurer  were  members  of  the  Exchequer.  But  after 
the  office  of  Justiciar  became  extinct  and  the  Chancery  became 
^lorot'tt^'' ^  separate  department,  a  special  Chancellor  of  the  Exchequer 
xchequer.  ^^^  appointed  to  be  the  head  of  the  Exchequer.  In  course 
of  time  the  Exchequer  became  entirely  separate  from  the  Council. 
ciiSmi'  ^^'  '^^^  Chancery  (CanceUaria),  or  Court  of  Chancery,  was 

the  office  of  the  Chancellor,  which  was  provided  with  a  corps 
«f  clerks  by  whom  all  the  merely  routine  businiess  of  the 
Chancellor,  such  as  drawing  up,  sealing  and  issuing  writs, 
was  done,  the  Chancellor  himself  being  engaged  for  the  most 
part  in  more  important  tasks  as  a  member  of  the  King's 
Council  and    his  confidential  adviser.      It  was  first  definitely 
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separated  from  the  Exchequer  toward  the  end  of  the  twelfth 
century.  The  administrative  functions  of  the  Chancery  are 
now  exercised  by  what  is  known  as  the  crown  office  in  Chancery, 

76.  The  judicial  powers  of  the  Council  in  course  of  time    "^q^^^^^J 
mostly  passed  over  from  it  to  various  courts,  as  will  be  here- 
after explained.     But  in  executive  and  administrative  matters 

it  is  still  in  theory,  under  its  modern  name  of  the  Privy  Council, 

the  ordinary  advisory  council  of  the  Crown ;  or  rather,  it  is  the  body 

through  which  the  Crown  must  in  form  do  most  of  its  official 

acts.     The  constitutional  executive  is  not  the  King  simply,  but  ^'^^ J™^j["" 

the  King  in    Council.     However    in  certain  classes  of  matters    ^"™*'™- 

the  royal  will  is  expressed  through    the    Chancery  or  through 

certain   other  departments  of   the    government    which    will  be 

described  a  little  farther  on.     The  acts  of  the  Crown   done  by 

the  advice   of  the    Privy    Council  take    the  form  of  orders  in  con  no"  ana 

■  1  1        -  J.'  proclama- 

council  or  proclamations.  uous. 

The  Privy  Council  consists  of  such  persons  as  the  King 
chooses  to  appoint,  who  hold  their  positions  "during  his  plea- 
sure. The  number  of  its  members  is  not  fixed  and  is  usually 
very  large,  the  office  of  Privy  Councillor  being  often  conf<Jrred 
as  an  honorary  distinction.  Only  a  few  of  its  members  take 
part  in  its  business. 

77.  But  such  a  body  is  plainly  unfit  to  serve  as  an  actual     cabilfet 
governing  body,   and    the    real    executive   government    of    the 
kingdom  is  a  smaller  council  known  as  the  Cabinet,   the   Ad- 
ministration, the   Ministry   or  the  Government.     The  head   of  ^^^^f™" 
the  Government  is  called  the  Premier  or  Prime  Minister ;  he  is 

in    fact   the    chief   executive,    the    King,    it    may    almost  be 

said,  in  everything  but  name.     Both  the  Cabinet  and  the  office 

of  Prime    Minister    have    a    de  facto    existence    only,    being 

entirely  unknown    to    the   law   and    without   any  legal  status 

or  authority,       The  King    selects  some  person  to  form  a  Cabi-  thl^Cabhie"' 

net,    apd    appoints  him    to  the  headship  of  one  of  the  great 

departments   of  state.      Usually    he    is   made    First   Lord    of 

the  Treasury,  but  sometimes  prefers   some  other  office,  such  as 

that  of  Secretary  of  State  for  Foreign  Affairs  or  Chancellor  of 

the  Exchequer.     Hq  in  turn,  subject  to  the  approval  of  the  King, 

chooses    the  other  ministersj  who  are  thereupon  appointed  to 
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various  high  offices.  By  usage  the  members  of  the  Cabinet  must 
Punotiona  of  fee  appointed  Privy  Councillors,  if  they  are  not  so  already.  The 
u.ec..u.et.  ^^^.^^^^  having  no  legal  authority,  can  not  issue  any  order  or 
do  directly  any  act  of  government.  Theoretically  it  only  tenders 
advice  to  the  King,  which  he  is  legally  free  to  follow  or  not  as 
he  pleases.  He  has  a  right  to  attend  the  meetings  of  the  Cabinet, 
and  usually  does  so.  His  opinions  and  wishes  have  much  weight, 
but  the  Cabinet  msiy  disregard  them  if  it  chooses.  In  fact 
the  Cabinet  decides  what  shall  be  done,  and  its  resolutions  are 
carried  into  effect  by  acts  of  the  Privy  Council  or  of  the  proper 
departments  of  the  state  as  being  the  will  of  the  King.  The 
Privy  Council,  instead  of  being  an  actual  advisory  body,  has 
become  for  the  most  part  a  mere  instrument  for  formally  re- 
gistering and  executing  the  decisions  of  the  Cabinet.  There 
is  no  legal  way  to  compel  the  Privy  Council  or  the  departments 
to  carry  out  the  resolutions  of  the  Cabinet ;  but  the  members 
of  the  Cabinet  are  themselves  the  acting  Privy  Councillors  and 
the  heads  of  the  departments. 
P«Jy^cabi.  Theoretically  the  members  of  the  Cabinet  are  selected  by 

the  Crown.  But  practically  by  a  custom,  which,  though  it  has 
not  the  force  of  law,  is  never  departed  from,  the  Crown  selects 
as  Premier  the  leader  in  one  of  the  houses  of  Parliament  of  the 
political  party  which  at  the  time  has  a  majority  in  the  House  of 
Commons.  If  the  selection  is  not  acceptable  to  the  House  of 
Commons  tlie  Cabinet  will  soon  be  overthrown  in  the  manner 
presently  to  be  explained,  and  on  one  recent  occasion  at  least 
the  person  to  be  appointed  Premier  was  chosen  at  a  conference 
of  the  majority  party  in  the  House.  And  the  person  noniinated 
will  refuse  to  serve  unless  he  is  permitted  to  select  his  associates 
in  the  government,  who  are  nearly  always  of  his  own  political 
party  and  the  majority  of  them  members  of  one  house  or  the 
other  of  Parliament.  The  right  of  the  Crown  to  choose  its 
ministers  is  little  more  than  a  form.  In  substance  they  are  elected 
by  the  House  of  Commons,  and  indirectly  therefore  by  the  people. 
i>«p™aeiice  yg.  Since  the  House  of  Commons  controls  the  government 

nponpSifa-  ^y  ^*^  Control  over  legislation  and  taxation,  it  is  practically 
impossible  for  an  Administration  to  go  on  without  the  support 
of  the  House.     Therefore  it  is  understood,  though  there  is  no 


ment 
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law  to  that  effect,  that  if  the  opposite  party  obtains  a  majority 
in  the  Commons  or  the  House  refuses  to  pass  any  hill  which  the 
Ministry  regard  as  necessary  for  the  carrying  out  of  their  govern- 
mental policy,  or  if  the  House  passes  a  vote  of  want  of  con- 
fidence in  the  Ministry,  the  Cabinet  shall  resiga  in  a  body  and 
a  new  Cabinet  be  a-ppointed  which  shall  be  in  accord  with  the 
House.  The  only  alternative  is  for  the  Government  to  "  appeal  ^pp^^^j*"'""' 
to  the  country,"  that  is,  to  advise  the  Crown  to  dissolve  Parlia- 
ment and  order  a  new  election,  in  the  hope  of  getting  in  the 
new  House  of  Commons  a  favorable  majority.  If  such  a  majority 
is  not  obtained,  the  Cabinet  resigns. 

On  the  other  hand  the  Prime  Minister  and  most  of  the  ^faif cabinet 
other  Cabinet  ministers,  being  members  of  Parliament,  continue  ™  i^si^iation. 
to  take ' an  active  part  in  its  proceedings;  and,  although  every 
member  of  Parliament  has  a  right  to  introduce  bills  to  be 
passed  into  statutes,  practically  most  important  bills,  including 
all  bills  for  granting  supplies,  are  brought  in  by.  the  Govern- 
ment, that  is,  by  some  member  of  the  Cabinet  in  accordance  with 
a  resolution  of  the  Cabinet,  the  bill  having  been  discussed  and 
its  form  settled  in  the  Cabinet  before  its  introduction.  These  are 
called  govern-ment  bills.  Thus  the  Cabinet,  itself  a  creature  of 
the  House  of  Commons  and  not  unfrequently  spoken  of  as  amount- 
ing to  a  mere  committee  of  that  House,  guides  and  to  a  great 
extent  controls  legislation.  In  its  practical  operation  therefore  Government 
the  British  constitution  is  government  by  a  party  majority  in 
4he  House  of  Commons,  under  the  guidance  and- through  the 
instrumentality  of  a  Cabinet  composed  of  the  party  leaders, 
which  majority  is  in  its  turn  dependent  upon  the  voters  for  its 
existence,  the  King,  by  whom  everything  is  ostensibly  done, 
having  no  actual  direct  authority,  but  having  a  right  to  be  kept 
informed  of  everything  that  goes  on  and  often  capable  in  fact 
of  accomplishing  a  good  deal  by  advice  and  personal  influence. 

'J'9.  The  House  of  Lords,  which  is  not  elected  by  the  people,  jj™oaiaon°oi 
cannot  be  dissolved,  is  not    responsible  to  any   body,  and  has  *^L^rdr°' 
legally  equal  legislative  powers  with  the  Commons,  stands  as 
it  were  outside  of  this  governmental  scheme,    and  might  seri- 
ously interfere  with  its  workings.     But  it  has  become  an  estab- 
■  lishod  constitutional  usage  that  the  Lords  shall  not   withstand 
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the  clearly  expressed  will  of  the  country.  Their  action  is  chiefly 
confined  to  revision  and  minor  emendations  in  bills.  If  they 
reject  entirely  an  important  measure  sent  up  from  the  Commons, 
and  the  lower  house  after  a  second  consideration  again  passes 
the  bill,  the  Lords  will  genei'ally  assume  that  such  deliberate 
action  of  the  elected  chamber  expresses  the  will  of  the 
country  and  will  yield.  If  not,  and  the  matter  is  of  suf- 
ficient importance,  the  Government  may  dissolve  Parliament  and 
appeal  to  the  country,  and  the  express  decision  of  the  voters 
on  a  point  will  seldom  be  resisted  by  the  Lords.  If  the  Lords 
are  stubborn,  the  Government  has  the  power  to  swamp  the  House 
and  obtain  a  majority  in  its  favor  by  advising  the  Crown  to 
create  new  peers,  an  extreme  measure  only  to  be  resorted  to  in 
great  emergencies,  and  the  mere  threat  of  which  has  generally 
been  sufficient  to  bring  the  Lords  to  submission,  as  at  the  passage 
of  the  first  reform  bill  in  1832. 
felS^men^"  ^^-  '^^'^  systcm  of  Cabinet  government,  outside  of  the  law 

,ooMtitntioii.  ^^^  resting  upon  mere  understandings  and  usages,  has  only  been 
perfected  during  the  present  century.  It  is  a  noble  monument 
to  .the  fairmindedness,  political  sense  and  self  restraint  of  the 
English  public  men,  which  alone  make  it  workable. 
Departmenta  g].  The  administrative  business  of  the  government  is  dis- 
tributed  in  modern  times  among  various  departments  which 
have  now  to  be  spoken  of.  Generally  the  nominal  head  of  each 
department  is  a  member  of  Parliament  and  of  the  Cabinet, 
changing  with  every  [change  in  the  Ministry,  by  which  the 
department  is  kept,  in  touch  with  the  supreme  executive  and 
provided  with  a  mouthpiece  in  the  legislature,  while  the  ex- 
perience and  knowledge  of  details  necessary  for  its  work  are 
supplied  by  a  permament  staff  of  subordinate  officials  the 
principal  of  whom  is  the  permanent  under  secretary.  There  is 
often  also  a  parliamentary  secretary,  who  goes  out  of  office 
with  his  chief.  The  great  offices  are  sometimes  put  into  com- 
Offlocsin  mission,  several  of  them  permanently  so,  which  means  that  in- 
stead  of  being  filled  by  a  single  person  their  powers  are  vested 
in  a  board  or  committee.  The  departments  and  the  functions 
of  the  various  high  officers  of  state  have  never  been  arranged 
on  any    systematic    plan,  but  have^  grown    up   so  to   speak  at 
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random,  and  changes  have  been  made  from  time  to  time  as  con- 
venience dictated.  The  details  are  therefore  very  complicated, 
and  only  a  brief  outline  can  be  given  here. 

82.  The  oflScers  of  the  royal  household,  such  as  the  Steward, 
the  Chamberlain,  the  Marshal,  the  Constable,  and  sundry  others 
may  be  passed  over.  Those  offices  early  became  hereditary  and 
merely  honorary,  and  their  real  work  is  at  present  nearly  con- 
fined to  certain  ceremonial  functions.  The  Lord  Chamberlain 
however  supervises  theatres  and  licenses  plays,  and  the  Lord 
High  Steward  presides  at  certain  trials  in  the  House  of  Lords.'^ 

83.  When  the  Chancellor  became  a  great  officer,  another 
secretary  for  the  King  became  necessary.  He  too  grew  in  im- 
portance, and  became  the  Secretary  of  State.  At  present  there 
are  five  Secretaries  of  State,  known  respectively  as  the  Home 
Secretary  and  the  Secretaries  for  Foreign  Affairs,  for  War,  for 
the  Colonies  and  for  India,  each  of  whom  is  the  head  of  a  de- 
partment of  the  government  and  a  member  of  the  Cabinet. 

84.  The  Treasury  has  separated  from  the  Exchequer,  taking 
the  place  of  the  old  Exchequer  of  Account  and  leaving 
to  the  ancient  office  the  duties  merely  of  the  Exchequer  of  Re- 
ceipt. The  office  of  Treasurer  is  in  commission  in  the  hands  of 
a  Treasury  Board  consisting  of  the  First  Lord  of  the  Treasury, 
the  Chancellor  of  the  Exchequer  and  a  varying  number  of 
junior  lords, 

85.  The  Admiralty  is  a  very  ancient  office  having  charge 
of  naval  affairs.  It  was  formerly  under  the  Lord  High  Admiral, 
but  now  is  managed  by  a  commission  consisting  of  a  First  Lord 
and  four  Naval  Lords.  The  commission  and  two  secretaries 
make  up  the  Board  of  Admiralty. 

86.  There  are  also  certain  boards  of  more  modern  creation. 
"These,  unlike  the  Treasury  Board  and  the  Admiralty  Board, 
do  not  represent  great  offices  put  into  commission ;  in  earlier 
times  they  would  have  been  committees  of  the  Privy  Council ; 
the  oldest  of  them,  the  Board  of  Trade,  has  never,  strictly  speak- 
ing, ceased  to  be  such  a  Committee.  But  the  Boards  are  in  most 
cases  phantoms  ;  and  the  President  of  each  Board,  though  by  its 
statutory  constitution  he  would  play  a  minor  part  among  the 
"  12  See  1187, 
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great  officers  of  State  of  whom  the  Board  consists,  is  in  fact  the 
sole  head  of  his  department."" 

The  Board  of  Trade  has  a  large  and  miscellaneous  field  of 
operations  in  matters  connected  directly  or  indirectly  with  com- 
merce and  intercourse.  It  has  supervision  and  control  in  many 
respects  over  the  construction  and  operation  of  railroads,  gas  and 
waterworks  and  electric  lighting  plants,  harbors,  lighthouses,- 
and  merchant  ships  and  their  crews. 

The  Board  of  Works,  as  its  name  implies,  has  charge  of 
public  works  executed  by  the  government. 

The  Local  Grovernment  Board  is  the  organ  through  which 
the  central  government  now  usually  acts  when  it  interferes  at 
all  in  matters  of  local  government.  It  is  of  very  recent  creation, 
its  functions  having  formerly  pertained  to  the  Privy  Council, 
the  Home  Secretary  and  the  Poor  Law  Commissioners  or  Poor 
Law  Board,  which  last  two  are  now  abolished. 

The  Board  of  Agriculture  and  the  Committee  of  Council 
on  Education  call  for  no  more  than  mention. 

The  Irish  Office  is  a  department  of  the  Home  Office,  re- 
presented in  the  Cabinet  either  by  the  Lord  Lieutenant  of 
Ireland,  the  representative  of  the  Crown  and  head  of  the 
execiitive  government  in  that  part  of  the  United  Kingdom,  or 
by  his  chief  secretary,  who  is  usually  the  active  head. 

Scotch  matters  until  1885  came  under  the  jurisdiction  of  the 
Home  Department,  which  was  assisted  by  the  Lord  Advocate  of 
Scotland.  In  that  year  however  a  Scotch  Secretary  was  appointed 
as  the  head  of  the  Scotch  Office.     He  is  not  a  Secretary  of  State. 

87.  As  a  general  rule  executive  and  administrative  officers, 
and  also  judges,  are  appointed  by  the  Crown  and  hold  their 
offices  during  the  royal  pleasure.  In  fact,  however,  except  in 
a  few  political  offices  which  are  refilled  at  every  change  of  the 
Cabinet,  no  officer  is  removed  for  his  political  opinions  or  except 
for  some  good  reason,  so  that  the  tenure  of  office  is  practically 
for  life.  The  power  to  appoint  is  sometimes  exercised  by  the 
Crown  directly,  on  the  advice  of  the  Cabinet,  that  is,  practically 
by  the  Prime  Minister  in  the  name  of  the  Crown,  and  some- 
imes  by  other  high  officers   such    as    the    Chancellor    or    First 

i^AnsoD,  Law  and  Custom  of  tbe  Const,,  Vol,  II,  Ch.  IV. 
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Lord  of  the  Treasdry,  each  of  whom  has  a  large  patronage  at  his 
disposal.  Admission  to  the  lower  ranks  of  the  civil  service  is 
now  usually  by  competitive  examination,  which  is  open  to  all 
properly  qualified  candidates.  The  powers  of  the  higher  officers  -^Xoeri' 
and  departrnents  of  government  are  either  those  which  they 
exercise  as  representatives  of  the  King,  which  in  theory  he 
might  exercise  himself,  or  powers  specially  conferred  upon  them 
by  act  of  Parliament. 

88.  The   royal  prerogative    means  such    remnants  of   the  Prerogative, 
extensive    and    undefined  powers   once   held   by    the   King  in 

the  capacity  either  of  chief  magistrate  or  of  supreme  feudal 
lord  as  still  remain  to  be  exercised  by  him  or  by  the 
executive  government  which  represents  him.  The  history 
of  English  liberty  is  the  story  of  the  struggles  by  which 
the  Parliament  and  the  people  have  won  prerogative  after 
prerogative  from  the  Crown,  now  by  force  of  arms,  now  by 
purchase,  now  by  usage  gradually  hardening  into  prescriptive 
right.  The  exact  extent  of  the  royal  prerogative  is  even  yet  not 
defined,  the  Crown  having  for  along  time  ceased  to  press  doubt- 
ful claims-.  It  is  now  well  settled  that  the  Crown  can  not  make 
laws  or  impose  taxes  by  proclamation  or  order  m  council  with- 
out the  consent  of  Parliament,  or  interfere  with  personal  liberty, 
property  or  other  private  rights  except  by  due  process  of  law. 

89.  Certain   great  constitutional  statutes   mark  important  ^°i'|^\u*toa!' 
stages  of  the  struggle  between  the  Crown  and  people.     The  chief 

of  these  are : 

(1).  The  Great  Charter  {magna  carta)  of  King  John,  forced  ^«i»"»  ^'"■''«- 
from  him  by  the  armed  barons,  by  which  the  King  relinquished 
his  claim  to  do  various  acts  injurious  to  the  liberties  and  rights 
of  the  people  and  especially  of  his  own  tenants,  and  promised 
to  abstain  from  them  in  the  future,  and  feudal  lords  were  for- 
bidden to  oppress  their  own  vassals.  The  Great  Charter  was 
many  times  re-issued  and  confirmed,  particularly  by  the  statute 
of  Edward  I.  known  as  cow;?r/nafe'o  cartarum. 

(2).  The  Petition  of  Right,  an  enumeration  of  some  of  the  The  Petition 
most  essential  principles  of  personal  rights  and  free  government, 
prepared  by  Parliament  and  assented  to  by   Charles  I  in  the 
third  year  of  his  reign. 
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The  ffaieai         (3).  The  Habeas  Corpus  act,  passed  under  Charles  II,  the 
great  safeguard  of   personal  liberty,  which  will  be  more  iulJy 
discussed  in  another  place." 
T^sBiu  of  (4).  The  Bill  of  Rights,  a  declaration  of  rights  resambling 

the  Petition  of  Eight,  presented  to  and  accepted  by  William  and 
Mary  on  their  accession  to  the  throne  and  afterwards  enacted  by 
Parliament, 
setlikment  (^)-  '^^^  -^°*  °^  Settlement  already  mentioned,  by  which  the 

succession  to  the  Crown  is  regulated  and  the  control  of  Parlia- 
ment over  the  matter  maintained. 
'''S^us*°'e3"'  '^°  these   may  be  added   the  constitutional  usages   above 

mentioned,  by  which  the  control  of  all  departments  of  the 
government  has  passed  to  the  representativ^es  of  the  people  in 
the  House  of  Commons, 
roy^ipreiSa-  ^^'  '^^^  principal  prerogatives  remaining,  nominally  to  the 
**"°'  Crown  but  exercisable  through  the  Council  or  the  departments 
of  state,  are : 

(1).  The  general  control  and  management  of  the  executive 
part  of  the  government. 

(2).  The  conduct  of  foreign  relations  and  the  making  of 
treaties,  the  declaring  of  war  and  concluding  of  peace. 

(3).  The  command  of  the  army  and  navy.^^ 

(4).  The  right  to  confer  honors  and  dignities ;  the  King  is 
the  fountain  of  honor  and  office. 

(5).  The  right  to  grant  franchises  and  privileges,  such  as 
patent  rights ;  though  these  may  also  be  granted  by  act  of 
Parliament. 

(6).  The  right  to  coin  money, 

(7).  The  right  as  parens  patriae  to  the  guardianship  of 
infants,  idiots  and  lunatics,^ 

(8).  Certain  rights  of  legislation  for  the  colonies  and  for 
British  subjects  in  foreign  countries. 

(9).  For  convenience  sake  Parliament  in  legislating  about 

l"  See?  933. 

,.  .  ,*?^"?  *®  P"^^""  *^  support  an  army  and  the  authority  to  maintain 
di8Ciplme  in  it  vest  upon  grants  of  money  by  Parliament  and  the  statute 
known  as  the  mutiny  acf,  which,  from  the  jealousy  of  Parliament  against  a 
Btaudmg  army  under  the  King's  control,  are  only  passed  for  one  year  at  a 
time  and  are  renewed  each  year. 
"See  glOlO. 
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a  subject  sometimes  only  embodies  in  statutory  form  the  princi- 
pal points  of  its    legislation,    authorizing  the    Grown  or  some 
department  of  the  government  to  regulate  the  details  by  orders 
in  council  or  regulations.     A  great  deal  of' very  important  lav?  _ 
is  nowadays  made  in  this  way. 

91.  The  public  revenue,  called  the  revenue  of  the  Grown,     Eevenua 
is  either   ordinary   or  extraordinary.      The    former  consists  of 
certain  ancient  hereditary  revenues  formerly  belonging  to  the 
King,  which  have    been    mentioned.      The    extraordinary    re- 
venues, so    called,  are    the    taxes  voted    by    Parliament,    and 

also  the  income  derived  from  certain  departments  of  the 
government.  The  most  important  of  these  are  customs  duties  on 
imported  goods,  the  land  and  house  tax,  direct  taxes  on  other 
property  and  on  incomes,  excise  duties,  stamp  duties,  and  the 
income  from  the  post  office  and  the  telegraph  service. 

In  ancient  times  the  royal  revenues  were  collected  mainly  th"«TOnue! 
by  the  sheriffs  of  the  several  counties,  who  acted  as  the  King's 
bailiffs  and  accounted  to  the  Exchequer  at  regular  intervals. 
The  taking  of  these  accounts  formed  one  of  the  chief  among 
the  agenda  of  the  Exchequer.  At  present  the  collection  of  the 
revenue  is  chiefly  through  the  post  office,  at  the  head  of  which 
is  the  Postmaster  General,  and  through  the  offices  of  the  Com- 
missioners of  Customs,  of  Internal  Kevenue  and  of  Woods  and 
Forests,  which  last  have  charge  of  the  crown  lands. 

92.  It  is  not  the  practice  to  lay  specific  taxes  for  specific  pur-  consouaatea 
poses  or  to  appropriate  the  income  from  any  particular  source  to 

any  particular  object.     All  the  money  collected  goes  into  what  is 
called  the  consolidated  fund,  and  is  paid  into  the  bank  of  England 
to  the  credit  of  the  Exchequer,  from  which  it  is  transferred  to 
the  departments  for  their ,use  on  warrants  countersigned  by  the 
Comptroller  and    Auditor  General,  an  officer  who  is  independ-  MdAudftor 
ent  of  every  department,  who  audits  the  accounts  of  them  all  to       ™"*' 
see  what  they  have  done  with  the  money  thus  appropriated  to 
them.     The  warrants  are  drawn  only  in  accordance  with  acts  of  '^^tS?"' 
Parliament  appropriating  the  money.     Some  appropriations  are 
permanent,  authorizing  money  to  be  spent  for  certain  purposes 
every  year  without  continual  application  to  Parliament,  for  in- 
stance the  appropriations  for  the  payment  of  interest  on  the  na- 
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tional  debt,  and  others  are  special  appropriations  for  particular 
The  budget,  purposes  Or  for  limited  times.  The  Chancellor  of  the  Exchequer 
with  the  help  of  the  various  departments  and  on  consultation 
with  the  Gabiuet  prepares  each  year  an  estimate  of  the  expenses 
of  the  government  and  of  the  taxes  necessary  to  meet  these, 
which  is  called  the  budget,  and  submits  it  to  Parliament. 
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93.  The  largest  subdivision  of  the  country  for  administra-    Cotmtie». 
tive  purposes  is  into  counties  or  shires,  of  which  there  are  forty 

in  England  In  ancient  times  the  county  was  presided  over 
by,  the  alderman  or  earl  (comes,  count),  under  whom  was  the 
sheriff  (shire  reeve)  or  vicount  (vice-comes).  At  a  very  early 
period  the  earl  ceased  to  have  any  thing  to  do  with  the  govern- 
ment of  the  county,  and  the  sheriff  remained  as  its  chief 
pfiScer,  the  title  earl  becoming  a  mere  title  of  nobility.  After- 
wards vicount  was  also  turned  into  a  title  of  nobility,  but  the 
name  vice-comes  or  vicomes  continues  in  use  as  the  Latin 
designation  of  the  sheriff. 

94.  Aside  from  his  judicial  functions,  which  will  be  spoken  The  sheriff. 
of  in  another  place,  the  sheriff  had  formerly  five  kinds  of  powers 

and  duties. 

(1).  He  led  the  military  force  of  the  county  when  it  was-  ^(f^^^^^aer^ 
called  into  service. 

(2).  He  was  charged  with  the  keeping  of  the  peace  in  his  As  keeper  o* 
county,  and  was  bound  to  suppress  riots  and  disorders  as  well  as 
to  pursue  and  arrest  criminals.     He  and  his  subordinates  formed 
the  ordinary  police  force  of  the  county. 

(3).  The  royal  writs  for  summoning  the  lessef  barons  to  -^^^'e^^^ 
the  Great  Council  were  directed  to  him,  as  are  still  the  writs 
for  the  election  of  members  of  Parliament ;  so  that  he  has  im- 
portant duties  in  connection  with  the  conduct  of  elections,  the 
result  of  which  he,  as  returning  officer,  certifies  to  the  crown 
office  in  Chancery, 

(4).  He  is  the  executive  officer  of  the  courts  in  his  county ;  officer ™thl 
writs  and  mandates  from  the  courts  are  usually  directed  to  him,.     """^  ^' 
and  it  is  his  duty  to  carry  them  into  effect. 

(5).  As  the    King's  bailiff  he  formerly  collected  the  royal  ^' I'^lii"^'* 
revenues  in  his  county.    From  this  function  of  his  the  county 
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is  often  called  his  bailiwick,  a  word  originally  used  in  Normandy 
to  denote  a  territorial  division  analogous  to  a  county. 

At  present  only  the  third  and  fourth  of  the  above  mentioned 
duties  remain  to  the  sheriff. 
The  The  sheriff,   who   is   known    as   the  high    sheriff,  is   ap- 

pointed  by  the  Crown,  and  his  office,  called  the  shrievalty, 
is  one  of  great  dignity,  being  usually  filled  by  one  of  the  most 
considerable  gentlemen    of  the     county.       Its   duties    are   in 

OTdSStel  ^"°*  performed  by  under  sheriffe,  deputy  iheriffe,  and  a  lower 
class  of  officers  known  as  bailififs  or  sheriff's  officers.  These  are 
appointed  by  the  sheriff,  and  he  is  personally  responsible  for 
their  conduct,  for  which  reason  he  always  requires  them  to  give 
bonds  to  him  with  sufficient  sureties  for  his  indemnification. 
His  bailiffs  are  therefore  known  as  bound  bailiffs,  which  the 
vulgar  corrupt  into  bumbailiffs. 

i^«£!  95.  If  the  sheriff  meets  with  resistance  in  performing  his 

duties,  he  may  call  to  his  aid  the  posse  comitatus  or  power  of  the 
county,  which  consists  of  all  men  within  the  county  capable 
of  bearing  arms,  or  such  of  them  as  the  sheriff  thinks  fit  to  call 
upon.  Any  person  who  refuses  to  assist  the  sheriff  at  his 
command  is  guilty  of  a  crime.  If  the  power  of  the  county 
is  not  sufficient,  a  military  force  will  be  placed  under  his  orders. 
The  sheriff  is  therefore  the  usual  channel  through  which  the 
public  force,  which  lies  behind  the  law  and  is  implied  in  the  idea 
of  law,  is  brought  to  bear  in  case  of  need  upon  a  recalcitrant 
individual. 

JutaT^l  96.  The  command  of  the  militia  of  the  county  was  taken 

from  the  Sheriff  in  the  reign  of  Edward  VI,  and  given  to 
the  Lord  Lieutenant,  who  is  appointed  annually  by  the  Grown. 
This  was  changed  in  1871,  and  the  militia  is  now  under  the 
War  Office.  Tlie  Lord  Lieutenant  is  generally  also  the  custos 
rutulorum  or  keeper  of  the  records  of  the  county. 

poUm!'  ^  97.  The  police  of  the  county  now  consists  of  a  regular  force 

called  the  county  constabulary,  distinct  from  the  sheriff's  officers, 
and  under  the  control  of  the  Home  Secretary.  At  their  head  is 
the  chief  constable  of  the  county,  and  the  members  of  the  force 
are  called  constables. 

98.  The    officer  of  coroner   (coronator)  is    of   great  anti- 


ie  coroner. 


lOOAL   GOVERNMENT    IN    ENGLAND.  6fl 

quity.  Coroners  were  originally  appointed  to  t^ke  charge  of 
pleas  of  the  crown,  that  is,  criminal  prosecutions  instituted  in 
the  name  of  the  King;  and  therefore  the  chief  justice  of  the 
court  of  King's  Bench*  was  the  principal  coroner  in  England  and 
could  act  as  such  in  any  county.  There  are  a  number  of 
coroners  in  each  county.  They  were  formerly  elected  by  the  ""Testa."" 
freeholders  of  the  county,  but  now  by  the  County  Councils. 
Their  principal  business  at  present  is  to  hold  inquests  with 
a  jury  to  inquire  into  the  cause  of  the  death  of  any  person  who 
dies  suddenly  or  by  a  violent  death  or  in  prison.  .  This  inquiry 
must  be  super  visum  corporis,  so  that  if  the  body  is  not  found 
no  coroner's  inquest  can  be  held.  The  coroner  also  holds 
similar  inquests  to  inquire  about  wrecks,'  whether  the  pro- 
perty is  wreck  or  not  and  who  has  possession  of  it,  and  about 
treasure-trove,'  who  were  the  finders  and  where  it  is. 

The  coroner  acts  as  the  executive  officer  of  the  courts  in  Js^'eMouSve 
cases  where  the   sheriff  is    disqualified,  as  if  the  sheriff  be  a  "'^com^i.*''* 
party  to  the  suit  or  of  kin  to  a  party.      In  such  cases    writs 
and  mandates  are  directed  to  a  coroner  instead  of  to  the  sheriff. 

99.  One  of  the  most  important  duties  of  the  King  is  to  The  peaoa. 
preserve  peace  and  order.     Therefore  the  public  peace  is  called 

in  England  the  King's  peace.'*  Various  officers  who  perform 
police  functions,  including  Sheriffs,  constables  and  coroners,  are  Peace  offloexs. 
called  conservators  of  the  peace  or  peace  officers.  The  King 
himself  is  the  principal  peace  officer.  The  Chancellor  and 
certain  of  the  high  officers  of  state  are  also  conservators  of  the 
peace  virtute  officio.  Any  peace  officer  has  the  same  right  as  the 
sheriff  to  call  for  the  assistance  of  the  posse  comitatus  in  case 
of  need. 

100.  In  the  reign  of  Edward  III  certain  officers  called  at .  Jt^^*'=|J„°| 
first  keepers  or  conservators  of  the  peace,  but  afterwards  justices 

of  the  peace,  were  appointed  to  assist  in  keeping  the  peace  in 
each  county.  They  are  now  commissioned  by  the  Crown  on  the 
recommendation  of  the   Lord  Lieutenant,  who  is  himself  the 

1  See  ?181.    2  See  ?579.    »  See  g576. 

*  In  former  times  in  England  lords  of  liberties  and  franchises,  who  had 
grants  from  the  Crown  of  criminal  jurisdiction  (See  ?455),  might  have  a  peace 
of  their  own,  separate  from  the  King's  peace,  which  it  was  their  duty  to  keep. 
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principal  justice  of  the  peace  in  liis  county,  hold  office 
during  the  King's  pleasure  and  serve  without  pay.  The  office 
is  generally  filled  by  the  landed  gentry  of  the  county.  They 
are  peace  officers.      Of  the  persons  named  in   the  commission 

Thejwmn.  a  Certain  smaller  number  are  specified,  of  whom  (quorum) 
one  or  more  must  take  part  in  certain  kinds  of  official 
acts.     The  persons  so  designated  are  distinguished  from  their 

Quarter  See-  coUcagues  by  the  title  of  justices  of  the  quorum.  Four  times 
^°^'  a  year  a  number  of  the  justices  hold  a  court  of  Quarter  Sessions, 
sfsrioDB.    a"<i  *''*  irregular  times  two  or  more  of  them  hold  Petty  Sessions. 

The  duties  of  The  judicial  functions  of  justices  of  the  peace  will  be 
'thepeao^.  considered  hereafter.  But  gradually  by  a  multitude  of  statutes^ 
nearly  all  the  local  administrative  business  of  the  county  was 
put  upon  their  shoulders.  They  were  also  entrusted  with  the 
appointment  of  various  local  officers,  and  with  the  levy  and 
control  of  the  taxes,  or  rates,  for  local  purposes.  It  is  quite 
impossible  to  enumerate  even  in  outline  the  multifarious  duties 
of  those  officers.  There  was  never  any  system  of  local  govern- 
ment; one  duty  after  another  was  imposed  upon  the  justices 
as  was  found  convenient.  Their  power  are  exercised  some- 
times in  Quarter  Sessions  or  Petty  Sessions  and  sometimes  by 
single  justices. 

c^cimt.  lOl-  From  time  immemorial  a  popular  assembly  known  as 

the  County  Court,  Shire  Court  or,  in  ancient  times,  the  Shire 
Moot  had  been  held  in  each  county,  at  first  twice  a  year  but  from 
about  the  beginning  of  the  13th  century  monthly.  This  was 
anciently  a  court  of  great  importance  and  dignity,  being 
regularly  attended  by  the  earl,  the  bishop  and  all  lords  of 
land  and  freemen  of  the  county,  and  also  by  the  parish  priest, 
reeve,  or  head  man,  and  four  "best  men"  of  each  township 
to  represent , the  lower  class  of  people,  who  either  being  not  fully 
free  had  no  right  to  attend  or  oa  account  of  tieir  poverty  and 
insignificance  did  not  attend.  The  persons  who  were  bound  to 
attend  the  court  or,  as  it  was  said,  owed  suit  to  it,  and  who 
constituted  the  court,  were  called  its  suitors.^      At    an    early 

5  Suitor  now   means  a  person  who  attends  a  court  as  a  litigant.    It 
formerly  meant  ono  who  attended  as  a  member  of  the  court. 
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period  the  earl  aad  bishop  ceased  to  attend.  Besides  acting  as 
a  court  for  the  trial  of  cases,  this  assembly  transacted  much 
of  the  administrative  business  of  the  county.  Here  statutes, 
royal  orders  and  proclamations  and  legal  notifications  of 
all  sorts  were  published  by  reading  them  to  the  people, 
and  elections  for  public  officers  who  were  chosen  by  the 
people,  such  as  coroners,  were  held.  The  representatives  of  the 
county  in  Parliament  continued  to  be  chosen  in  the  County 
Court  until  1872.  Except  however  for  that  purpose  and  for  a 
^ew  others,  mostly  formal,  the  old  County  Court  became  obsolete 
some  centuries  ago. 

102.  By  the  local  government  act  of  1888  a  County  Council,    ,£™^^ 
chosen  by  popular  election,  was  created  in  each  county  or  in  each 

of  the  administrative  districts  into  which  some  of  the  larger 
counties  are  divided,  to  which  councils  have  been  assigned 
most  of  the  functions  of  local  government  and  taxation,  whereby 
the  powers  and  duties  of  justices  of  the  peace  have  been  greatly 
curtailed  and  a  larger  degree  of  uniformity  and  system  introduced 
over  the  whole  country. 

103.  The  counties  are  divided  into  hundreds,  which  in  some    Hunareda 
places  are  called  wapentakes;  and  in  a  few  counties,  but  not 
generally,  the  hundreds  are  grouped  into  larger  districts  bearing 
various    names,   such    as    ridings,  trithings,    rapes    or    lathes. 

These  divisions  are  very  ancient,  but  are  at  present  of  little 
importance. 

104.  The    smallest   subdivisions  of  the  county    are  town-  Townships. 
ships  or  vills,  parishes  and  manors.      Townships  are  public  civil 
divisions,  and  anciently  had  each  its  township  moot  or  meeting 

of  its  inhabitants  under  the  presidency  of  its  reeve  for  the 
making  of  by-laws  and  the  transaction  of  other  business  of 
common  concern,  and  its  beadle  for  police  purposes.  In  some 
places  the  name  tithing  is  used  instead  of  township,  and  Tithings. 
there  appears  to  have  been  formerly  some  confusion  between 
the  territorial  -townships  or  tithings  and  the  frank  pledges, 
decennaries,  or  associations  of  ten  men  to  be  sureties  for  each 
other's  behavior,  which  were  introduced  probably  after  the 
Norman  conquest^  and  to  which  the  name  of  tithings  was  often 
6  1  Stubbs,  Const.  Hist,  of  Eng.,  Ch.  V. 
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applied  ;  the  tithingman,  or  head  man  of  a  tithing,  sometimes 
appearing  as  an  officer  of  a  township  and  sometimes  as  the 
head  of  one  of  those  associations. 

parisiiea  (md  10^.  The  parish  is  properly  an  ecclesiatical  division,  which 

will  be  described  in  another  place,  and  the  manor  represents  an 
ancient  estate  of  a  feudal  lord  who  had  obtained  by  grant  from 
the  Crown  certain  governmental  powers  over  his  own  tenants.' 
The  parish  and  the  manor  have  to  a  greater  or  less  extent  ab- 
sorbed the  functions  that  would  more  naturally  belong  to  the 
township  as  a  civil  division.  In  some  places  the  township  or- 
ganization seems  to  have  wholly  disappeared,  the  usual  township 
officers  being  regarded  as  parish  officers,  while  in  other  places 
the  three  organizations  exist  side  by  side. 

Constables.  IQg,  The  principal  officer  of  the  township  is  the' constable. 

The  name  constable  (comes  stabuli)  is  applied  to  various  officers. 
The  Lord  High  Constable  is  one  of  the  officers  of  the  royal 
household,  ordinary  high  constables  are  officers  of  hundreds, 
and  petty  constables  of  townships.  Petty  constables  unite 
in  themselves  two  offices,  the  ancient  office  of  tithingman, 
or  as  he  was  otherwise  called,  headborough  or  borsholder,  and 
a  more  modern  one  of  petty  constable  created  about  the  reign 
of  Edward  III.  In  some  places  however  these  two  offices 
are  distinct  and  tithingmen  are  still  separately  appointed. 
All  these  officers  are  appointed  by  the  Court  Leet*  when 
there'  is  such  a  court,  and  if  not,  by  the  justices  of  the  peace. 
They  are  peace  officers,  whose  duties  are  to  keep  the  peace 
and  serve  as  police  within  their  hundreds  and  townships,  and 
to  some  extent  they  act  as  executive  officers  of  the  local  courts. 

^^Itabies?'  Special  constables  are  appointed  by  magistrates  to  execute 
warrants,  arrest  criminals  or  assist  in  keeping  the  peace  on 
special  occasions  or  in  cases  of  emergency.  This  office  is  com- 
pulsory, any  one  qualified  to  be  a  constable  being  compellable 
to  serve  as  special  constable  if  commanded  by  a  magistrate. 
Watchmen  are  a  kind  of  policemen  whose  duty  it  is  to  keep 
watch  and  ward  at  night.  Originally  they  were  deputies  of  the 
constables,  but  are  now  oft'en  employed  directly  by  parish  or 
town  authorities. 


'  See  S463.      »  See 
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107.  A  poor   person   who    is    unable   to    support  himself   ^']^^^°°^, 
has    a  right    to    support    from    the    community,    which    right 

was  first  given  by  a  statute  of  Elizabeth.  A  person  who 
receives  such  public  charity  is  called  a  pauper.  This  burden 
is  thrown  upon  the  parishes,  each  parish  being  bound  to 
support  its  own  poor.  Every  person  for  this  purpose  is  settlement 
considered  to  have  a  settlement  in  some  parish.  If  he 
becomes  a  public  charge,  or  is  likely  to  become  so,  while 
sojourning  or  actually  residing  in  another  parish,  he  may 
be  sent  back  to  his  own  parish ;  or  if  he  receives  support  from 
the  former  parish,  that  parish  is  entitled  to  reimbursement 
from  the  parish  where  the  pauper  is  settled.  The  laws  regulat- 
ing settlement,  being  designed  in  great  part  to  thwart  the  vari- 
ous tricks  and  devices  to  which  parish  officefs  resorted  in  order  to 
foist  their  paupers  on  to  other  parishes,  are  somewhat  complicated, 
and  in  former  times  presented  a  serious  obstacle  to  the  migration 
of  working  people  who  were  not  paupers  from  one  parish  to 
another.  But  this  evil  has  been  remedied  by  recent  legislation. 
Eelief  may  be  given  to  paupers  at  their  own  homes,  which  pa^p'^s! 
is  called  outdoor  relief,  or  at  the  poorhouse  or  workhouse  of 
the  parish,  which  is  indoor  relief.  For  economy's  sake  several 
parishes  often  unite  into  a  pooi;  law  union  to  maintain  a  ^^fo^'g^ 
common  workhouse  and  a  common  system  of  relief.  The  work- 
house is  also  used  as  a  place  of  confinement  and  punishment 
for  petty  offenders.  The  officers  having  charge  of  the  ad-  °\^|°p™r°' 
ministration  of  the  poor  laws  are  known  as  overseers  or  guardians 
of  the  poor,  and  are  parish  officers.  Since  1834  these  have 
been  placed  in  subordination  first  to  the  Poor  Law  Commissioners, 
then  to  the  Poor  Law  Board  and  now  to  the  Local  Government 
Board,  which  board  appoints  inspectors  to  oversee  th*  parish 
officers.  The  rates  or  taxes  for  the  support  of  the  poor  are  Poor  rates. 
separate  from  other  local  taxes  and  are  known  as  poor  rates. 
They  are  made  and  leviied  by  the  parish  authorities. 

108.  A  borough  seems  to  have  meant  originally  a  walled    Burougha. 
town,'   but    now  it  means  a  town  incorporated  as    a    munici- 
pal   corporation:     The    ancient  boroughs  obtained    by  charters 

9  A  town  must  be  distinguished  from  a  township.    The  latter  is  a  mere 
territorial  division. 
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from  the  King  or  grants  from  their  feudal  lords  exemp- 
tion to  a  greater  or  less  extent  from  the  county  and  feudal 
jurisdictions  and  a  considerable  degree  of  self-government,  and 
were  also  permitted    to  send  representatives  to    the  House  ol 

Bmgesses.  Commons.  Membership  in  the  corporate  body,  the  franchise  or 
freedom  of  the  borough,. did  not  belong  to  all  the  inhabitants, 
but  to  a  select  class  known  as  burgesses,  and  depended  sometimes 
on  the  holding  of  certain  lands  in  the  borough  called  burgess 
tenements,  sometimes  on  belonging  to  a  guild  of  merchants  or 
craftsmen  to  whom  the  government  of  the  borough  had  been 
granted,  and  sometimes  upon  other  qualifications.  The  boroughs 
were  never  organized  upon  any  general  plan,  but  each  obtained 
such  privileges  as  it  was  able.  The  chief  officer  usually  bears 
the  title  of  mayor. 

Mnnicipai  Bv  the  municipal  corporations  act  of  1882  some  regularity 

corporatious.  -  -^  *       ^         * 

has  been  introduced  into  the  organization  of  towns.  A  town 
or  municipal  corporation  may  be  created  by  royal  charter. 
Its  burgesses  consist  of  the  resident  rate  payers;  and  the  corporate 
body  comprises  the  mayor,  aldermen  and  burgesses.  Its  govern- 
ment is  vested  in  its  mayor  and  a  council  made  up  of  councilors 
elected  by  the  burgesses  and  the  aldermen  who  are  elected  by 
the  councilors.  The  council  choose  the  mayor,  manage  the 
property  and  business  of  the  town,  make  by-laws  and  levy 
taxes,  subject  to  some  supervision  by  various  departments  of 
the  central  government.  Towns  and  boroughs  have  their  own 
police  forces.  A  policeman  is  a  peace  officer  having  substan- 
tially the  same  powers  as  a  constable,  and  is  often  called  a 
constable.  These  corporations  also  frequently  maintain  gasworks 
and  waterworks,  public  libraries,  parks  and  other  conveniences 

oSt^  ^°^  *^®''"  inhabitants.  A  few  cities  and  large  towns  constitute 
separate  counties.  In  these,  as  well  as  in  some  large  boroughs, 
the  mayor  and  council  also  exercise  the  powers  of  county  councils., 

Cities.  109.  The   word  city    seems    to   have   generally    no   fixed 

legal  meaning.  In  common  use  it  denotes  a  large  town 
having  a  cathedral.  Lately,  however,  certain  large  towns 
have  been  expressly  chartered  under  the  name,  of  cities.     The 

toudon.  city  of  London  is  an  ancient  corporation  occupying  only  a 
small  space  in  the  center  of  what  is  commonly  Jjnown  as  London. 
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The  latter,    the    Metropolitan    District,    is    an    aggregation    of. 
boroughs  and  parishes,  each  with  its  separate  government.     But 
within   a  few  years  the  entire  Metropolitan  District  has  been 
provided   with  a  common    local  government  with   a  Municipal 
Council  having  nearly  the  same  powers  as  a  county  council. 

110.  Besides  the   civil   divisions  above  mentioned,   which  tite  distriote. 
may  be  called  the  ordinary  civil  divisionsj  there  are  in  particular 

places  districts  organized  for  special  purposes,  such  as  sanitary 
districts  or  drainage  districts.  These  are  managed  by  boards  of  **°if^,™|°*''' 
officials,  often  known  as  Local  Boards,  which  are  generally  made 
up  of  already  existing  officers,  for  instance  the  officers  of  some 
borough  or  parish  contained  in  the  district,  who  exercise  these 
powers  in  addition  to  their  regular  ones.  Also  boards  com- 
posed of  local  officers  or  persons  appointed  for  the  purpose  are 
often  invested  with  special  powers  as  conservators  of  rivers  or 
harbors.  Such  hoards  are  public  corporations,  in  which  the 
ownership  or  control  of  the  works,  structures  or  other  property 
to  which  their  duties  relate  is  vested. 

111.  The  powers  and  functions  of  local  government  are  thus       r.ooai  - 

^  "  government. 

apportioned  among  various  municipal  corporations  and  officers 
in  a  very  confused  way,  not  according  to  any  general  plan  nor 
uniformly  over  the  whole  country,  though  much  has  been  done 
lately  by  statute  towards  introducing  order  and  system.  The 
principal  subjects  with  which  it  deals  are  police  and  the  preser- 
vation of  order,  the  care  of  highways  and  bridges,  education,  the 
poor,  the  public  health,  the  sale  of  intoxicating  liquors  and 
local  taxation. 

The  general  principle  is  that  each  local  officer  exercises  inaependenoa 
an  independent  authority  and  is  not  subject  to  the  control  or  locai  offlcera. 
supervision  of  the  central  executive  government  or  of  any  official 
superior.  There  is  no  hierarchy  of  officers  in  graduated  ranks. 
If  a  breach  of  his  official  duty  by  a  public  officer  amounts  to  a 
crime,  he  may  of  course  be  prosecuted  and  punished  for  it ;  and 
if  he  commits  a  wrong  against  an  individual  or  fails  to  per- 
form a  specific  duty  which  he  owes  to  an  individual,  the  latter 
has  his  remedy  in  the  courts.'"     Aside  from  this,  the  only  check 

usee  31015. 
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jipon  such  officials  is  the  power  of  appointment  and  removal 
which  is  vested  in  the  Crown  or  in  case  of  some  petty 
officers  in  the  justices  of  the  peace,  or,  for  elective  officers,  the 
fear  of  displeasing  th«  voters.  But  of  late  this  principle  has  to 
some  extent  been  departed  from,  and  various  departments  of  the 
government,  particularly  the  Home  Department  and  the  Local 
Government  Board,  have  been  vested  with  considerable  powers  to 
interfere  with  and  control  the  action  of  local  authorities. 
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CHAPTER  VI 
THE  CHUEOH  OF  ENGLAND. 

112.  Before  the  reformation  in  the  sixteenth  century  the  '^^fore'tti' 
English  church  was  a  branch  of  the  catholic  church  and  ackuow-  '^^°™'''''>°' 
ledged  the  supremacy  of  the  Pope,  who  was  sometimes  represented 
in  England  by  his  legate.     Frequent  quarrels  arose  about  the  ex- 
tent of  the  Pope's  authority,  particularly  as  to  his  right?  to  enter- 
tain appeals  from  the  English  ecclesiastical  courts,  to  appoint  to 
offices  in  the  English  church  and  to  tax  the  clergy.     There  were     Ancient 
also    disputes   between    the  church  and    the  civil  authorities  jniiaaiotion. 
about  the  extent   of  their  respective  jurisdictions,  the  church 
claiming  exemption  from  secular  control  and  the  right  to  try 
all  clerks  or  clergymen   accused  of  crime  in  her  own  courts, 
where   the   punishments  inflicted   were  often  farcical,  as   well 
as    to    punish  laymen  for    various  acts,  for    instance  adultery 
and  fornication,  which,    though  not    criminal   by  the  common 
law,    were    regarded    by    the    church    as    sins.*      At    the  ve- ^^J^^^^f\j^^ 
formation  however  the  English   church  broke  away   from  the     '=''"'^<=*'- 
Eoman   church    and   repudiated  the   papal   authority,    and   by 
statute  the  King  was  made  the  head  of  the  church  instead  of 
the  Pope.     Since  that  time  the  church  has  been  subject  to  the 
civil  power,  and  its  authority  has  been  confined  to  ecclesiatical 
matters.     Its  articles  of  belief  and  its  rites  are  regulated  by  acts 
of  Parliament.  ■  There  are  other  religious  bodies    in  England,   niseenteva. 
whose  members  are  called  dissenters  or  non-conformists.     The 
non-conformist  churches  however  are  mere  voluntary  societies 
like  churches  in  the  United  States. 

113.  For  ecclesiastical  purposes  the  country  is  composed  of  i''OTinoes. 
the  two  provinces  of  Canterbury  and  of  York,  each  under  an 
archbishop  or  metropolitan.     The  Archbishop  of  Canterbury  is  ArohMsiiops. 
the  higher  in  rank  and  is  known  as  the  Primate  of  England, 

1  As  the  punishments  in  those  cases  consisted  in  or  were  commutable 
for  pecuniary  fines  which  went  into  the  pockets  of  the  ecclesiastical  author- 
ities, those  courts  were  used  as  instruments  of  extortion  and  became  very 
odious  among  the  people. 
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114.  Each  province  is  divided  into  dioceses  or  sees,  the 
province  of  Canterbury  containing  twenty-five  dioceses  and  that 
of  York  ten.  Over  every  diocese  is  a  bishop,  who  for  certain 
legal  purposes  is  called  the  ordinary,  who  has  a  general  super- 
intendence of  the  ecclesiastical  aflfairs  of  the  diocese  ,  and  in 
each  there  is  a  cathedral  or  principal  church,  to  which  is  attached 
a  chapter  or  council  consisting  of  a  number  of  canons  with  a 
dean  at  their  head.  The  dean  and  canons  perform  divine 
service  in  the  cathedral  and  advise  the  bishop  in  the  affairs  of 
the  diocese.  Archbishops  and  bishops  were  formerly  elected  by 
the  chapters  of  their  cathedral  churches ;  and  this  usage  is 
still  observed  in  point  of  form,  but  the  chapter  is  bound  to 
elect  the  person  nominated  by  the  Grown.  Under  the  bishop 
ar6  one  or  more  archdeacons,  who  assist  him  or  act  in  his  place 
in  various  matters,  and  the  archdeaconries  are  again  divided 
into  rural  deaneries  which  are  committed  to  the  charge  of  rural 
deans.     These  officers  are  appointed  by  the  bishop. 

115.  The  smallest  ecclesiastical  subdivision  is  the  parish, 
which  is  generally,  but  not  always,  conterminous  with  a  township 
or  manor.  Every  parish  has  a  parish  church  and.  a  parish 
priest.     The  latter  is  called  rector  or  vicar. 

A  rector  or  parson  (jiersond  ecclesicB)  is  one  who  not  only 
has  spiritual  charge,  or  cure  of  souls,  in  the  parish  but  also 
has  full  possession  of  its  temporalities,  the  parsonage  house,  the 
glebe,  or  land  set  apart  for  the  use  of  the  priest,  and  the  tithes^ 
of  the  parish,  in  which  he  has  an  estate  or  property  for  his  life. 
In  certain  cases  however  the  right  to  the  temporalities  has 
become  vested  in  various  ways  in  some  person  other  than  the 
rector,  who  is  known  as  an  appropriator  or  impropriator. 
He  is  bound  to  provide  a  proper  person  to  act  as  parish  priest. 
A  person  so  appointed  is  called  a  y ica,r  (vicarius),  and  a  portion 
of  the  emoluments  of  the  living  are  set  apart  for  him,  the  re- 
mainder going  to  the  appropriator.  A  curate  is  a  priest  hired 
to  assist  a  rector  or  vicar  or  to  perform  his  duties  for  him. 

Wardens  or  church  wardens  are  officers  of  the  parish  who 
have  charge  of  its  property,  and  vestrymen  are  its  genera^ 
executive  officers.     There  is  also  a  parish  clerk.     These  officers 

2  See  U19. 
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are  appointed  in  diflPerent  ways  in  different  parishes  according 

to  custona.     Some   of  the  business  of  the   parish  is  transacted      vcstry 

^  meetings. 

in  vestry  meetings  composed  of  the  rate  payers  of  the  parish, 
which  meetings  correspond  to  the  ancient  township  assemblies, 

116.  Ecclesiastical   persons,  called  also  clerks,  clergymen,  BociesiasHca. 

,11  .    .         ,  '  o»  '       persona. 

persons  in  holy  orders  or  spiritual  persons,  are  divided  into 
bishops,  priests  and  deacons,  who  take  rank  in  the  above 
order.  A  deacon  can  not  administer  the  sacrament  of  the 
Lord's  supper  or  hold  a  cure  of  souls,  but  he  may  be  licensed 
to  preach  and  baptize.  Clerks  are  admitted  to  their  office 
by  ordination  by  a  bishop.  A  clergyman  can  not  be  a 
member  of  the  House  of  Commons,  hold  any  municipal  office, 
or  while  holding  any  ecclesiastical  office  engage  in  trade  or 
farming.  He  is  excused  from  serving  on  juries,  and  can  not  be 
arrested  while  performing  divine  service  or  on  his  way  to  or 
from  it.  Clergymen  by  statute  are  now  permitted  to  renounce 
their  orders,  which  formerly  they  could  not  do, 

117.  Convocation  is  an  ecclesiastical  legislative  assembly, .  convocation 
composed  of  two  houses,  an  upper  House  of  Bishops  and  a  lower 

House  of  Delegates  representing  the  inferior  clergy.  It  meets 
pursuant  to  a  summons  from  the  Crown.  It  can  make  canons,  Canoni. 
or  ecclesiastical  statutes  concerning  spiritual  matters,  which 
when  approved  by  the  Crown  are  binding  on  clergymen  ;  but 
in  order  to  bind  the  laity  they  must  be  affirmed  in  Parliament. 
Formerly  the  taxes  of  the  clergy  were  imposed  by  themselves  in 
Convocation,  but  that  practice  long  since  became  obsolete. 

118.  An  ecclesiastical  office  with   the  income  attached  to    Benefices, 
it,  for  instance  the  rectorship  of  a  parish,  is  called  a  benefice 

or  living.  The  right  to  appoint  or  present  a  clerk  to  a  living  Advowsons, 
from  time  to  time  whenever  the  living  falls  vacant  is  an  ad- 
vowSon,  and  the  person  having  the  advowson  is  known  as  the 
patron,  who  may  be  the  King,  the  bishop  or  a  private  person.. 
Very  often  the  lord  of  a  manor*  has  the  right  of  presentation  to 
the  church  upon  the  manor  as  an  incident  to  his  lordship,  so 
that  if  he  conveys  the  manor  to  another  that  right  goes  with  it. 
Such  an  advowson  is  said  to  be  appendant  to  the  manor.  Any 
other  advowson  is  an  advowson  in  gross,*     But  in  every  case  a 

»See  2453,      *  See  |512, 
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patron  must  present  a  clerk  who  is  canonieally  qualified  to  hold 
the  position.  The  clerk  on  being  presented  by  the  patron  is 
instituted  by  the  bishop.  If  a  properly  qualified  clerk  is  pre- 
sented by  the  patron  the  bishop  may  be  compelled  by  the  eccle- 

lapse.  siastical  courts  to  admit  him.  If  on  a  vacancy  happening  the 
patron  neglects  to  present  a  clerk  within  a  certain  time, 
there  is  said  to  be  a  lapse,  and  the  right  of  presentation 
passes  to  the  ordinary,  or  on  his  neglect  to  the  metropolitan, 
and  ultimately  to  the  Crown  by  the  neglect  of  the  metropolitan. 
AdvowsoM  ^jj  advowson  is  a  species  of  property  which  may  be  freely 
bought  and  sold,  and  so  is  the  right  of  making  a  single  pre- 
sentation, for  instance  the  next  presentation,  which  may  be 
esparated  from  the  advowson  and  sold  by  itself.     But  although 

Simony,  the  right  to  appoint  to  a  living  may  be  sold,  yet  for  the  clerk 
to  pay  or  for  the  patron  to  receive  any  money  or  reward  for  the 
appointment  of  a  particular  person  amounts  to  the  crime  of 
simony,'  and  makes  the  appointment  void,  the  right  of  that  pre- 
sentation being  forfeited  to  the  Crown. 

Tithes.  119.  Tithes  are  a  kind  of  tax  imposed  for  the  benefit  of 

the  church.  They  are  regularly  payable  to  the  rector  of  the 
parish  and  form  an  important  part  of  the  emoluments  of  his 
living,  but  sometimes  to  a  vicar,  and  in  certain  cases  the 
right  to  them  has  passed  into  the  hands  of  an  impropriator. 
Tithes  are  a  tenth  part  of  the  annual  profits  of  land  or  labor. 
Praedial  tithes  are  of  crops  groWn  upon  land,  mixed  tithes  of 
the  fruits  or  increase  of  stock  kept  upon  land,  and  personal 
tithes  of  the  income  from  trades  or  occupations.  These  last  are 
in  most  places  no  longer  payable.  Land  may  be  freed  from 
Compositions,  tithes  by  a  real  composition,  which  is  where  some  real  property* 
has  been  given  to  the  church  in  consideration  of  which  the 
land  is  to  be  discharged  from  paying  tithes;  or  by  prescription' 
the  tithes  may  be  commuted  for  a  fixed  sum  of  money  or 
some  other  payment  in   place  of   the  regular    tenth.      Such   a 

jfodus.  customary  manner  of  tithing  is  called  a  modus  (modm 
decimandi). 

5  So  named  from  the  offence  of  Simon  Magus.    Acta  Vin   19 
6Seeg443.  7  See  1 592. 
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120.  After  the  separation  of  the  thirteen  English  colonies, 
or  states,  in  America  from  the  mother  country,  they  formed  in 
1782  a  loose  confederation  under  "  Articles  of  Confederation 
and  Perpetual  Union,"  which  provided  for  a  federal  Congress 
composed  of  delegates  from  the  several  states  and  an  exefcutive 
committee  appointed  by  Congress.  But  the  government  thus 
set  up  was  a  mere  representative  of  the  states  and  had  no  ability 
to  act  directly  upon  individuals.  It  had  no  efficient  executive, 
no  courts  of  its  own,*  no  power  to  levy  taxes  or  enforce  its  laws 
by  its  own  officers.  It  could  only  act  through  the  instrumentality 
of  the  state  governments,  and  if  they  refused  or  neglected  to 
comply  with  its  requests  it  was  powerless.  Because  of  its  weak- 
ness it  fell  into  contempt,  and  affairs  were  drifting  toward 
anarchy,  when  in  February,  1787,  Congress  advised  the  calling 
of  a  convention  of  delegates  from  the  states  to  revise  the  articles 
of  confederation  and  propose  amendments  to  be  ratified  by 
Congress  and  the  states.  The  convention  met  in  May  follow- 
ing, and  coming  soon  to  the  conclusion  that  merely  amending 
the  articles  of  confederation  would  not  be  sufficient,  assumed 
the  task  of  preparing  an  entirely  new  constitution,  for  the 
creation  of  a  central  government  which  should  exercise  its 
powers  directly  and  independently  of  the  state  governments. 
The  constitution  provided  that  it  should  go  into  effect  as  soon 
as  it  was  ratified  by  nine  states.  Eleven  states  ratified  it 
promptly,  and  the  new  government  of  the  United  States  of 
America  was  organized  and  went  into  operation  in  April, 
1789.  The  other  two  states,  North  Carolina  and  Rhode  Island, 
came  in  soon  afterwards. 

121.  The  constitution    provides  for  its    own   amendment.^ 

1  It  had  authority  to  establish  prize  courts  (see  ?193)  and  courts  lor 
the  trial  of  piracies  and  felonies  committed  on  the  high  seas. 

2  Art.  V. 
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An  amendment  must  be  proposed  by  two  thirds  of  each  house 
of  Congress  or  by  a  convention  called  by  Congress  on  the  ap- 
plication of  the  Legislatures  of  two  thirds  of  the  states,  and 
must  be  ratified  by  three  fourths  of  the  states  through  their 
Legislatures  or  through  conventions  elected  for  that  purpose. 
No  convention  to  propose  amendments  has  ever  been  called, 
but  fifteen  amendments  have  been  proposed  by  Congress  and 
added  to  the  constitution. 
The  bill  of  The  first  ten  amendments  constitute  what  is  often  called 

riguts. 

the  bill  of  rights.  They  contain  provisions  for  the  protection 
of  the  fundamental  rights  of  individuals,  and  were  adopted  in 
1791  in  accordance  with  recommendations  made  by  several 
states  at  the  time  of  ratifying  the  constitution  that  a  bill  of 
The  later    rights  be  inserted  in  it.     The  eleventh  and  twelfth  amendments 

amendments, 

relate  to  suits  against  states  and  to  the  method  of  electing  the 
.President   and  Vice-President.     The   last  three    were  enacted 
after  the  civil  war    to  abolish  slavery  .and  secure    ciyil  and 
political  rights' to  the  freedmen. 
"^wrf^thr         122*  ^^®  constitution,  the  laws  of  the  United  States  made 
land.      jjj  pursuance  thereof  and  treaties  made  under  the  authority  of 
the  United  States  are  declared  to  be  the  supreme  law  of  the 
land,  anything  in  the  constitution  or  laws  of  any  state  to  the 
ti?n™iaws;  contrary  notwithstanding.     Therefore  any  provision  in  an  act 
of  Congress  or  a  treaty  which  is  not  pursuant  to  and  author- 
ized by  the  constitution,  or  any  provision  in  a  state  constitution 
or  law  which  is  contrary  to  the  constitution,  has  not  the  force 
of  law.    It  is  said  to  be  unconstitutional? and  is  wholly  void  ;  no 
court  will  enforce  it,  and  any  one  may  disobey  it  with  impunity. 

foZtstod^!  It  has  often  been  supposed  that  this  power  of  the  courts  to  de- 

tate%oid.°  ""  clare  a  legislative  act  void  and  refuse  to  enforce  it  was  peculiar 
to  American  jurisprudence  and  that  in  America  it  was  confined 

^uar to  the"'  *°  *^®  Supreme  Court  of  the  United  States.     But  that  is  not  so. 

rnitedstates.  Whenever  in  any  country  there  is  a  supreme  legislative  authority 
and  also  inferior  ones  exercising  only  delegated  powers,  and 
their  enactments  conflict,  those  of  the  lower  legislature  must 
give  way  to  the  higher.  Thus  in  England  the  King  in  Council 
or  the  county  councils  have  certain  legislative  powers;  but 
if   a    royal  order   in   council    or   a    rule    made    by   a  county 
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council  is  contrary  to  an  act  of  Parliament,  it  is  of  course  void. 
The  peculiarity  of  the  American  system  is  that  the  ordinary 
legislative  bodies  which  make  statutes  have  not  the  supreme 
legislative  authority.  That  authority  resides  in  the  legislative 
bodies  which  can  amend  the  constitution.  In  England  Parlia- 
ment is  the  supreme  legislature,  so  that  an  act  of  Parliament 
is  in  all  cases  legally  valid.  The  same  principle,  that  an  in- 
ferior lawmaking  body  can  not  overstep  the  limits  set  to  its 
authority  by  the  sovereign,  prevails  in  both  countries,  but  in  the 
United  States  the  occasions  for  its  application  are  more  numer- 
ous and  striking.  And  if  a  supposed  law  is  really  no  law  at  ^^^^p"^"^^'^' 
all,  it  is  necessarily  the  duty  of  any  court  before  which  the  ^ ''°'"'°" 
question  may  arise  so  to  declare.  The'  lowest  court  is  as  much 
bound  as  the  highest  to  render  judgment  according  to  law,  and, 
therefore  can  not  avoid  deciding  whether  or  not  an  alleged  rule 
of  law  actually  exists.  But  the  inferior  courts  are  extremely  re- 
luctant to  hold  a  statute  unconstitutional,  and  will  never  do  so 
except  in  a  very  clear  case.  The  courts  however  have  no  author-  c™|oTaot  of 
ity  to  pronounce  upon  the  constitutionality  of  a  statute  unless  '^motio™ 
a  case  involving  the  question  is  actually  brought  before  them  for 
decision.  It  is  characteristic  of  the  judicial  power  generally 
that  it  does  not  act  of  its  own  motion  like  the  executive  and 
legislative  powers,  but  waits  to  be  called  upon.  Nor  will  the 
courts  knowingly  permit  a  fictitious  case  to  be  made  up  for  the 
purpose  for  testing  the  validity  of  a  law  ;  there  must  be  an  actual 
litigation. 

123.  From  the  beginning  there  existed  a    wide  difi'erence  ^''the^uSoL 
of  opinion  as    to  the  nature  of  the   constitution   and   of  the 
government  which   it    created.      The    advocates   of    what   was 
known    as     "state    rights"     or   "state      sovereiguty"    main-  ^^^^J^"o'* 
tained  that  the  constitution  was    merely   a    compact   between       '""^^ 
the    independent   and    sovereign    states,    from    which    any    of 
the  parties   might    withdraw    at  pleasure,    and    under    which 
each  state,  since    there  was  no    superior    authority    to-  judge 
between  them,  retained  the  power  to  decide   for  itself  whether 
any  act  of    the   central    government    was  in   violation  Of   the 
compact.     On  the  other  hand  what  may  be  called  the  national  '?J'j®a^JJj.9°J^- 
party  held  the  view  that  the  constitution  created  not  merely  a 
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ieSgue  of  states  but  a  true  national  government,  whose  powers 
were  not  derived  from  the  states  but  directly  from  the  people  like 
the  powers  of  the .  state  governments  themselves,  that  the  Union 
was  legally  indissoluble,  and  that  the  authority  to  pronounce 
upon  the  validity  of  the  acts  of  the  national  government  abode 
only  in  the  courts,  and  ultimately  in  the  Supreme  Court  of  the 
■^"f't^i*^   United  States.*     It  would  have  been  difficult,  if  not  impossible, 

coasHinitioi..  ^^  ^^^,^  g^^-  ^^^^  constitution  adopted  at  all  if  it  had  distinctly 
enunciated  either  of  those  theories,  so  violent  at  the  time  of  its 
making  was  the  conflict  of  opinions  and  so  great  the  jealousy 
among  the  people  of  a  strong  central  government.  As  it  was, 
only  the  pressure  of  dire  necessity  forced  its  acceptance  upon  a 
somewhat  reluctant  people.  Therefore  its  language  was  pur- 
posely left  ambiguous  on  that  point.  This  was  the  great  com- 
promise of  the  constitution,  in  which  were  hidden  the  seeds  of 
civil  war. 

^^qneSr'  124.  After  the  organization  of  the  government  this  doubt 

controTsrsy.  remained.  The  discussion  circled  mainly  about  two  questions : 
(1)  The  right  of  a  state  to  nullify  an  act  of  Congress,  that  is, 
to  prohibit  its  enforcement  within  the  state,  on  the  ground  of  its 
being  opposed  to  the   constitution  ;  and  (2)  the  right  of  a  state 

Nullification,  to  seceed  from  the  Union.  In  1832  the  state  of  South  Carolina 
passed  an  ordinance  purporting  to  nullify  certain  laws  of  Con- 
gress relating  to  import  duties,  but  repealed  the  ordinance  almost 
Secession,  immediately.  In  1861  the  southern  states,  fearing  that  the 
government  would  interfere  with  the  institution  of  slavery 
which  existed  in  those  states,  attempted  to  seceed  and  form  a 
separate  confederacy  of  their  own.  This  led  to  a  war  between 
the  national  government  and  the  seceeding  states,  which  resulted 
in  the  victory  of  the  government  and  the  definitive  establish- 
ment  of  the  national  theory  of  the   constitution.      It   is  now 

Theunitea  settled  and  acknowledged  by  all  that  the  United  States  is  a 
nation,  nation  and  not  a  mere  league  of  states,  and  that  there  is  no 
constitutional  right  of  nullification  or  recession.  If  a  state  is 
ever  to  withdraw  from  the  Union,  it  will  not  be  under  any  legal 
right  to  do  so  reserved  to  it  in  the  constitution  but  in  the 
exercise  of  the  extra-legal  right  of  revolution. 

sSee  ^ 
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.125.  The-  government  of  the  United  States,  though  a  triKj  ^^f^';™"' 
national  government,  is  nevertheless  one  of  limited^  powers.  goTOmment. 
It  is  not  intended  that  it  shall  perform  all  the  functions  of  a 
government,  but  only  certain  ones.  Most  of  the  work  of  govern- 
ment is  done  by  the  states.  The  states  are  not  provinces  sub-''-''^^'°'H^''^;« 
ordinate  to  the  central  government,  but  stand  independently 
by  its  side,  no  more  subject  to  its  authority,  except  in  a  very 
few  points  specified  in  the  constitution,  than  it  to  theirs.  By 
the  constitution  the  sovereign  authority  has  created  or  adopted 
two  sets  of  organs  for  expressing  and  enforcing  its  will,  namely, 
the  national  government  and  the  state  governments,  neither 
of  which  is  superior  to  the  other.  The  powers  and  funqtions 
of  government  are  divided  into  two  parts.  One  part  is  committed 
to  the  national  government  and  the  other  to  the  states,  and  as 
a  general  rule  neither  can  control  or  in  any  way  interfere  with 
the  doings  of  the  other. 

The  rule  is  that  the  national  government  hag  such  powers    Division  ot 

°  ^  ^  i'ihe  powers  oE 

only  as  are  given    to  it    by  the  constitution,  while  the  states  government. 

have  all  powers    that  are  not    taken  away  from  them  by   the 

constitution ;  the  unspecified  residuum  of  governmental  authority 

is  in  the  states,  not  in  the  national  government.     Therefore  in 

any  case  of  'doubt  the  presumption  is  against  the  jurisdiction  PreaumpHona 

of  the  national   government  and    in  favor   of  that  of  a  state,  jurisdiction. 

This  applies  how^ever  only  to  the  question,  with  what  subjects 

the  national  government  may  deal,  not  to  its  manner  of  dealing 

with  them.     When  it  is  once  established  that  a  certain  subject 

is  within  its  jurisdiction  at  all,  it  exercises  as  to  that  subject  all 

the  powers  of  sovereignty  except  so  far  as  it  is  restrained  by 

constitutional  prohibitions. 

126.  There  have  always  been  two  schools  of  constitutional   ifi^emic^- 
constructionists,  the  strict  constructionists,  who  have   insisted     ^oi'tha" 
that  the  national  government  had  no  powers  which  were  not  g^-  °™° ' "  "'"' 
pressly  and  in  terms  conferred  upon  it  by  the  constitution  and 
that  even  the  express  grants  of  power  in  that  instrument  should 
be  strictly  construed,  and  the  liberal  constructionists  who  have 
propounded  the  doctrine  of  implied  powers,  that  is,  that  certain 
powers  must  be  understood  to  have  been  conferred  upon  the  na- 
tional government  in  the  constitution  by  implication  though  not 
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in  express  terms,  and  have  advocated  a  construction  of  the  con- 
stitution according  to  its  spirit  rather  than  its  strict  letter. 
Attitude  of  The  courts  in  construing  the  constitution  have  avoided  the 
extreme  positions  of  both  schools,  and  have  admitted,  though 
cautiously,  the  theory  of  implied  powers, 
Poweia  ex.  127.  Generally  those  matters  which  are  of  common  concern 

"'^Idto thT '  to  the  whole  people  or  as  to  which  it  is  important  that  there 

national  r       s  ^ 

government.  gjjQuld  be  a  uuiform  rule  for  the  whole  country  are  committed 
to  the  charge  of  the  national  government.  The  subjects  ex- 
pressly named  in  the  constitution  are  the  following;^  foreign 
relations  ;  war  and  peace  ;  the  army  and  navy ;  commerce,  which 
here  means  not  simply  traffic  but  all  intercourse,  with  foreign 
nations,  with  the  Indian  tribes,*  and  between  the  states;  na- 
turalization ;  bankruptcy  ;  the  coinage  of  money  and  the  regula- 
tion of  its  value ;  weights  and  measures ;  th«  postal  service ; 
patents  and  copyrights  ;  piracies  and  felonies  on  the  high  seas  and 
thiB  whole  of  the  jurisdiction  in  admiralty;  and  the  government 
of  the  District  of  Columbia,  the  territories  and  the  national 
forts,  magazines,  arsenals,  dockyards  and  other  places  owned  by 

Taxation  and  the  national  government.     For  those  purposes  the  government 

borrowing  .  ,  , 

money.       may  raise  money  by  taxation  or  by  borrowing,  and  it  may  make 

all  necessary  laws  to  carry  into  effect  the  powers  entrusted  to  it. 

Admission  of         Congrcss  is  required  to  guaranty  to  every  state  a  republican 

I16W  St&tSSs 

form  of   government,  and  may  also  admit  new  states  into  the 
union.      Many    new    states   have    been   admitted,  so    that  the 
number  of  states  is  now  (1906)  forty-eight, 
'^ai'^proubi-",  128.  Besides  grants  of  power  to  the  national  government 

the  constitution  contains  prohibitions  of  certain  acts  by  the 
national  government  and  also  by  the  states.  Some  of  these  are 
of  a  public  nature,  intended  to  define  more  accurately  the  limits 
of  national  and' state  jurisdiction,  to  prevent  unfair  discrimina- 
tions between  the  states  or  their  citizens,  to  secure  freedom  of 
trade  and  intercourse  between  all  parts  of  the  country  or  to 


tious. 


*  Art.  I, 


5  The  legal  position  of  the  Indians  is  peculiar.  They  are  subject  to 
the  government,  but  they  are  usually  permitted  to  retain  their  own  tribal 
governments  awl  laws.  They  are  not  citizens  and  do  not  pay  taxes,  and 
the   national  government    makes  treaties  with  the  tribes   as    with  ioieign 
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protect  the  political  rights  of  citizens,  or  for  other  purposes  of 
public  interest,  while  others  are  intended  to  protect  the  private 
rights  of  individuals  against  arbitrary  and  tyranical  violation. 
Most  of  the  latter  class  of  provisions  and  some  of  the  former  will 
be  more  conveniently  noticed  in  connection  with  the  special 
topics  to  which  they  relate  in  other  parts  of  this  work,  but  the 
following  may  properly  be  mentioned  here. 

Slavery  is  abolished."    Neither  the  United  States  nor  any     General 

•'    prohibitiona. 

state  shall  grant  any  title  of  nobility/  set  up  any  state  church 
?r  deprive  any  person  of  life,  liberty  or  property  without  due 
process  of  law.*  The  words  life,  liberty  and  property  are  hero 
used  to  include  all  personal  and  private  rights. 

No  preference  is  to  be  given  by  any  regulation  of  com-  ^""al™" 
merce  or  revenue  to  the  ports  of  one  state  over  another.  gowrilSek 
Freedom  of  religion,  of  speech  and  of  the  press,  the  right  of 
peaceable  assembly  and  petitioning  the  government,  and  the 
right  of  the  people  to  keep  and  bear  arms'  are  not  to  be  in- 
fringed."  No  soldier  shall  in  time  of  peace  be  quartered  in 
any  house  without  the  consent  of  the  owner,  or  in  time  of 
war  except  in  a  manner  to  be  prescribed  by  law."  Quartering 
soldiers  upon  them  is  a  practice  that  has  often  been  resorted 
to  by  tyranical  governmen-ts  to  annoy  or  intimidate  political 
opponents. 

129.  Provisions  relating  to  the  states  are  as  follows."  Full  rXu?g°to'the 
faith  and  credit  shall  be  given  in  each  state  to  tiie  public  ^***®* 
acts,^  records  and  judicial  proceedings  of  every  other,  and  Con- 
gress may  by  law  provide  how  those  shall  be  proved.  The 
citizens  of  each  state  shall  be  entitled  to  all  the  rights  of  citizens 
in  every  state.  Criminals  fleeing  from  one  state  to  another 
are  to  be  given  up;  also  fugitive  slaves,  but  this  is  happily 
now  of  no  importance.*'  No  state  shall  make  any  treaty  or 
alliance,  grant  letters  of  marque  or  reprisal,"  coin  money,  emit 
bills  of  credit,  make  anything  but  gold  and  silver  coin  a  legal 
tender  in  payment  of  debts,  pass  any  law  impairing  the  ob- 
ligation of  contracts^  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States,  or  deny  to  any  person  within  its 

6  XIII  Aroend.    ?  Art.  I,  §9,  10.    8  y  and  XIV  Amend.  ^  See  ?  1176. 
01 1  and  II  Amend.    "Ill  Amend.    W  Art.  1, 1 10.    i^Ai-t.  IV.    "See  J 568. 
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jurisdiction  the  equal  protectiou  of  the  laws.*'  No  state  shall 
without  the  consent  of  Congress  lay  any  import  or  export  or 
,onnage  duties,  keep  troops,  i.e.  regular  troops  as  distinguished 
from  militia,  or  ships  of  war  in  time  of  peace,  enter  into  any 
agreement  or  compact  with  another  state  or  with  a  foreign 
powej,  or  engage  in  war  unless  actnally  invaded  or  in  such 
eminent  danger  as  will  not  admit  of  delay. 
roTm  of  the         130.  The  national  government  set  up  by  the  constitution 

government.  ,  ,       .    ■,  ,  .   ,      , 

is  republication  in  form,  but  in  the  principles  upon  which  it 
is  based  and  its  .general  plan  it  resembles  the  English  govern- 
ment, from  which  indeed  it  was  copied,  though  with  various 
modifications  to  adapt  it  to  the  circumstances  of  the  American 
people.  The  principles  indicated  in  the  English  rule  that  the 
King  can  do  no  wrong  apply  in  the  United  States  to  the  na- 
tional and  state  governments. 
LegisTatiTo,  Governmental  powers  are  distinguished  in  the  constitution 

executive  ... 

end  judicial  ^8  legislative,  executive  and  judicial,  and  these  are  carefully  se- 
parated and  entrusted  to  different  departments  of  the  government. 
Nevertheless  this  separation  is  not  and  can  not  possibly  be  made 
complete.  Various  executive  and  judicial  ofScers  exercise  the 
power  to  make  rules,  for  instance  rules  of  courts  to  regulate 
their  own  procedure,  which  to  some  extent  have  the  force  of 
.  law,  but  subject  to  the  superior  authority  of  Congress. 
Congress.  131.  The  legislative  authority  is  vested  in  Congress,  which 

consists  of  a  Senate  and  a  House  of  Representatives. 

The  Senate.  132.  The  Senate  is  composed    of  two  senators  from  each 

state  ;  and  the  constitution  declares  that  no  state  shall  by  any 
amendment  to  the  constitution  be  deprived  without  its  consent  of 
its  equal  representation  in  the  senate."  Senators  are  chosen  by 
the  Legislatiires  of  the  states  for  six  years,  but  have  been  arranged 
by  lot  into  three  classes  one  of  which  goes  out  of  office  every  two 
years.  The  Vice-President  of  the  United  States  is  president  of 
the  Senate,  but  has  no  vote  except  in  case  of  a  tie.  The  Senate 
chooses  its  other  officers,  such  as  a  clerk  and  a  sergeant  at 
arms,  who  is  its  executive  officer,  and  also  elects  a  presiding 

'5  XIV  Amend. 

"•This  is  an  attempt  to  make  an  irrevocable  law.    See  |5. 
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officer  pro  tempore  wben  the  Vice-President  is  absent  or  when 
he  is  exercising  the  office  of  President  of  the  United  States. 

133.  I'he    members  of  the  House  of  Representatives  are  ^^|p,^°^"^^' 
elected  directly  by  the  people  of  the  states,  an  entirely  new  Housg       *"''°* 
being  chosen  every  two  years.     Each  state  has  a  number  of  repre- 
sentatives   proportionate    to    its    population,    excluding    Indians 

not  taxed,  the  largest  state  now  sending  thirty-four  repre- 
sentatives and  the  smallest  one.  A  census  of  the  United  Tho  census. 
States  is  taken  every  tenth  year,  and  it  is  the  practice  to 
make  a  reapportionment,  of  representatives  among  the  states 
after  each  census.  The  right  to  vote  for  representatives  to  ^fraMMe^" 
Congress  is  enjoyed  in  each  state  by  the  same  persons  who 
are  entitled  to  vote  for  members  of  the  most  numerous  branch 
of  the  state  Legislature,  so  that  it  depends  upon  the  laws  of 
the  several '  states  and  is  not  everywhere  the  same.  But  the 
fourteenth  amendment  to  the  constitution,  which  was  adopted 
after  the  civil  war  for  the  purpose  of  compelling  the  southern 
states  to  admit  the  recently  emancipated  negro  slaves  to  the 
elective  franchise,  provides  that  if  a  state  denies  the  franchise 
to  any  male  inhabitants  being  citizens  of  the  United  States 
and  twentjT-one  years  of  age,  except  for  crime,  its  representa- 
tion in  Congress  shall  be  proportionately  reduced.  That  not 
being  found  effectual,  the  fifteenth  amendment  in  1870  enacted 
directly  that  the  right  of  citizens  of  the  United  States  to  vote 
should  not  be  denied  or  abridged  by  the  United  States  or  by  any 
state  on  account  of  race,  color  or  previous  condition  of  servitude. 
The  House  chooses  its  own  speaker,  clerk,  sergeant  at  arms  jO^^^l^^^o^ 
and  other  officers. 

134.  Congress  is   empowered   to    regulate  by   statute  the  Congressional 
time,  place  and  manner  of  choosing  senators  and  representatives, 

except  as  to  the  place  of  choosing  senators,  which  must  necessarily 
be  done  at  .the  place  where  the  state  Legislature  meets.  So  far 
as  Congress;  does  hot  interfere,  these  matters,  as  well  aS  the 
method  of  filling  vacancies  in  the  Hoiise  of  Representatives, 
are  left  to  be  determined  by  state  laws.  Congress  has  provided 
that  each  state  shall  be  divided  into  congressional  districts, 
from  each  of  which  one  representative  shall  be  chosen.  The 
elections,   which  mUst  be  by  ballot,  are  held   on  the   Tuesday 
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after  the  first  Monday  in  November  of  the  even  numbered 
years,  so  that  once  in  four  years  they  coincide  with  the  pres- 
idential election.  The  new  Congress  comes  into  existence  at 
goon  on  the  fourth  day  of  March  following. 

135.  Each  house  is  the  judge  of  the  elections,  returns  and 
qualifications  of  its  own  members,  and  the  houses  have  not 
thought  fit  to  commit  the  decision  on  such  matters  to  the  courts 
as  the  English  Parliament  has  done.  A  majority  of  each 
house  constitutes  a  quorum  for  doing  business,  but  a  smaller 
number  may  adjourn  from  day  to  day  and  may  compel 
the  attendance  of  absent  members.  Each  house  may  make 
rules  for  its  own  procedure,  punish  its  members  for  dis- 
orderly behavior  and  by  a  two  thirds  vote  expel  a  member. 
It  must  keep  a  journal  of  its  proceedings  ajad  publish  the  same, 
except  such  portions  as  in  its  judgment  may  require  secrecy. 
Congress  must  meet  at  least  once  a  year,  and  neither  house 
may  without  the  consent  of  the  other  adjourn  for  more  than 
three  days  nor  to  any  other  place  than  that  where  the  two 
houses  are  sitting.  Senators  and  representatives  receive  pay 
from  the  national  treasury,  they  are  privileged  from  arrest  ex- 
cept for  treason,  felony,  and  breach  of  the  peace,  during  their 
attendance  at  Congress  and  while  going  to  and  returning  from 
it,  and  for  any  speech  or  debate  in  either  house  they  shalh  not 
be  questioned  in  any  other  place.  No  senator  or  representative 
can  during  the  term  for  which  he  was  elected  be  appointed  to  any 
civil  oflSce  under  the  United  States  which  has  been  created  or 
the  emoluments  of  which  have  been  increased  during  such  term, 
nor  can  any  ofiBce  holder  under  the  United  States  be  elected  a 
member  of  either  house. 

oTISaSoa  1^^-  ^  ^^^^  *°  become  a  law  must  be  passed  by  both 
houses,  and  bills  for  raising  revenue  must  originate  in  the 
House  of  Eepresentatives  but  may  be  amended  in  the 
Senate,  The  consent  of  the  President  is  also  required 
before  a  bill  can  become  a  law.  If  he  disapproves  of  a  bill  he 
may  veto  it,  that  is,  may  send  it  back  to  the  house  where  it 
originated  with  a  statement  of  his  objections  to  it.  If  how- 
ever it  is  again  passed  by  a  two  thirds  vote  in  both  houses,  it 
becomes  a  law  notwithstanding  the  President's  veto.    The  same 
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result  happens  if  the  President  keeps  a  hill  ten  days,  iSundays 
excluded,  without  either  signing  it  or  returning  it  to  Congress, 
unless  Congress  has  adjourned  in  the  mean  time. 

137.  The  executive    power  is  vested  in  a  President,  who ''''^^^^/^^|^«"» 
must  be  a  natural  torn  citizen  of  the  United  States."    There   ^'^^^^'i^"'- 
is  also  a  Vice-President,  who  besides  presiding  in   the  Senate 
takes  the  place  of  the  President    in  case  of  the  latter's  death 
or  disability.     The  President  and  Vice-President  are  elected  in 
the  following  manner,  and  hold  office  for  four  years. 

Each    state    appoints  in  such    manner   as    its    Legislature  ■^aSrs!"^ 
directs  a  number  of  presidential  electors  equal  to  the  number 
of  its  senators    and  representatives  in  Congress.     Formerly  in 
some  states  the  electors    were  chosen    by  the  Legislature,  but 
now  in  all  the  states  directly  by  the  people,  the   qualifications 
of  a  voter  being  the  same  as  for  the  choice  of  a  member  of  the 
House  of  Eepresentatives.     The  election   is  held,  pursuant  to  a 
law  of  Congress,  on  the  Tuesday  after  the  first  Monday  of  No- 
vember   every    fourth  year.      The    electors    having  been    thus  ^'^o/'th'i'™ 
chosen,  meet  in    their  respective   states    and  cast    their  votes     Knayfoe' 
for    President  and  Vice-President,  and  certify    their    votes    to    ^■'^=''^«"'- 
the  president  of  the  Senate,  who  opens  them    in  the  presence 
of  both  houses  of  Congress  and  declares  the  result.     Formerly 
each  elector  voted  for  two  persons  for  President,  and  the  person 
receiving  the  most  votes  was  chosen  President  and  the  one  re- 
ceiving the  next  largest  number  Vice-President.     But  by  the 
twelfth  amendment  to  the  constitution  in  1804  that  was  changed, 
and  the   electors   now  vote   for  President    and  Vice-President 
separately-      A  majority  of  the   votes   of  the  electoral  college 
is    necessary    for    an  election.      If    no  person    receives  a,  ma-  ■^congiess.^ 
jority,  the  President  is  chosen  by  the  House  of  Representatives 
voting  by    states,  the  representatives  from   each   state  having 
one  vote,  and  the  Vice-President     by  the  Senate.     It  was  the  c"i?°»« »°  "^^ 

■     ■  **  ona.raetep 

intention  of  the   framers  of  the  constitution  that  the  electoral     eifotorli 
college    should    be    a     genuine    elective    body    and    actually     <'°"®^^- 
choose  the  President.      And  so  it  did  for  a  shorfc  time  at  first. 
But  now  the  practice  prevails  for  each  political  party  to  nomi-  ■'^'Slfio"iiT^" 
nate    candidates  for    the    presidency    and    vice-presidency   and 

I'Art.  li. 
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also  to  nominate  electors  who  it  is  understood  will  vote  for  the 
candidates  of  their  party.  There  is  no  law  compelling  the 
electors  to  do  this,  but  any  elector  who  should  vote  contnny  to 
that  understanding  would  incur  disgrace,  and  in  fact  only  two 
instances  of  it  have  ever  occurred.  Therefore  in  effect  the 
people  vote  directly  for  the  President  and  Vice-President.     The 

When  the    President   so  chosen  enters  upon  his  official    duties  the  fourth 

term  begins.  (Jay  of  the  following  March  at  noon.  By  a  recent  statute,  in 
Deati  of  the  ca"se  of  the  death  of  both    President  and  Vice-President  the 

Presiaont.  jjjgm^gj.g  ^f  ^^e  Cabinet,  in  an  order  designated  in  the  law, 
are  to  exercise  the  powers  of  the  President. 

The  rights  138.  The  Prcsidcut  receives  a  fixed  salary  which  can  not 

and  duties 

Tresitoit.  ^^  increased  or  reduced  during  his  term  of  office,  and  he  is  for- 
bidden to  receive  any  other  emolument  from  the  United  States 
or  from  any  state.     The  Vice-President  also  receives  a  salary. 
Commanaet  The    President  is    commander    in  chief  of   the   army  and 

chief. 

navy  and  of  the  militia  when  called  into  the  actual  service  of 
trcatiea.  tbe  United  States.  He  makes  treaties  with  foreign  states,  but 
these  must  be  made  with  the  advice  and  consent  of  the  Senate, 
which  means  that  a  treaty  must  be  ratified  by  the  Senate. 
The  House  of  Eepresentatives  has  nothing  to  do  with  the 
making  of  treaties,  though  if  a  treaty  calls  for  the  payment 
or  expenditure  of  money,  the  necessary  money  must  be  voted 
by  Congress,  so  that  the  House' in  some  cases  might,  if  it  chose, 
Appoint,     prevent  the  carrying  into  execution  of  a  treaty.     The  President 

ment  of  .  i  i  i  i . ' 

biiooffloers.  appoints  ambassadors,  public  ministers  and  consuls,  judges  of 
the  United  States  courts,  and  all  officers  under  the  national 
government  whose  appointment  is  not  otherwise  provided  for. 
These  appointments  are  made  with  the  advice  and  consent  of 
the  Senate.  But  Congress  has  power  to  vest  the  appointment 
of  inferior  officers  in  the  President  alone,  in  the  courts  or  in 
the  heads  of  departments,  and  to  a  large  extent  has  done  so. 
Admission  to  the  civil  service  by  competitive  examinations,  as 
in  England,  has  been  recently  introduced.  The  power  to  appoint 
includes  the  power  to  remove.  The  assent  of  the  Senate  to  a 
removal  is  usually  given  by  assenting  to  the  appointment  of 
Prl"denta8  *^°  succcssor.  The  President  has  power  to  call  an  extraordinary 
to_con"i-6s    session  of  Congress  at  any  time,  but  he  can  not  prorogue  or 
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(Hfesolve  Congress  ;  that  is,  he  has  not  the  power  to  appeal  to 
the  country  in  case  of  a  disagreement  with  Congress  which  the 
Government  possesses  in  England.  If  however  the  two  houses 
disagree  as  to  the  time  of  adjourning,  he  may  fix  the  time. 
The    constitution  farther    declares  that    the    President    "shall  General  ex. 

eoutive 

take  care  that  the  laws  be    faithfully  executed,"  thus  giving     i""'"'™- 
him  extended  executive  powers. 

139.  The  President  is  advised  and  assisted  by  a  council,  The  cabinet, 
generally  known  as  the  Cabinet,  which  is  not  provided  for  in 
the  constitution  but  has  been  created  by  statute.  Since  the 
powers  of  the  President  are' conferred  upon  him  directly  by  the 
constitution  and  can  not  be  taken  away  or  limited  by  act  of 
Congress,  it  follows  that  the  President  in  executing  his  con- 
stitutional functions  is  not  bound  to  take  the  advice  of  his 
Cabinet.  He  is  , the  actual  not  merely  the  nominal  executive, 
and  the  acts  of  the  Cabinet  are  for  the  most  part  legally  his 
acts,  though  in  a  few  cases  Congress  has  by  law  imposed  duties 
or  conferred  powers  directly  upon  members  of  the  Cabinet.  The 
Cabinet  consists  of  the  following  of&cers,  each  of  whom  is  the 
head  of  a  department  of  the  government  for  whose  conduct  he 
is  responsible  to  the  President,  namely,  the  Secretary  of  State,  who 
acts  as  a  minister  of  foreign  affairs,  the  Secretary  of  the  Treasury,  * 
the  Secretary  of  the  Interior,  who  has  special  charge  of  home 
affairs,  the  Secretary  of  War,  the  Secretary  of  the  Navy,  the 
Secretary  of  Agriculture,  the  Attorney  General,  who  is  the 
chief  law  officer  of  the  government  and  the  head  of  the  depart- 
ment of  justice,  ajld  the  Postmaster  General.  All  these  officers 
are  appointed  by  the  President,  and  each  incoming  President 
makes  his  own  Cabinet.  There  is  no  Prime  Minister.  The 
members  of  the  Cabinet  are  not,  as  in    England,  members  of,  inaepen. 

'  °  '  dence  ol  the 

either  house  of  Congress,  nor  do  they  or  the  President  resign    ''^«™*i™- 
their  offices  on  the  happening  of  an  adverse  majority  in  Con- 
gress;    The  executive  is  not  a  mere  committee  of  the  legislature,  ' 
but  is  an  equal  and  independent  branch  of  the  government. 

140.  The  judicial  power  of  the  United  States  is  vested  by  The  national 

,  judiciwy. 

the  constitution  in  a  Supreme  Court  and  such  inferior  courts  as 
Congress    shall  ordain  and  establish."      The   organiaation  and 

18  Art.  III.  '' 
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jurisdiction  of  the  United  States  courts  will  be  explained  in 
another  place."  The  judges  hold  their  offices  during  good  be- 
havior, and  their  salaries  can  not  be  diminished  during  Iheir 
continuance  in  office.  Thus  the  judiciary  is  made  a  separate- 
and  independent  branch  of  the  government ,  and  it  has  been 
decided  that  Congress  has  no  power  by  law  to  impose  or  con- 
fer upon  the  judges  any  duties  or  powers  not  of  a  jfidicial 
nature, 
Eevenuc.  141.  The  revenuB  of  the  national    government    is  mainly 

derived  from  duties  on  imported  goods  and  excise  duties, 
which  are  collected  by  officers  of  the  treasury  department,  and 
from  the  post  office  and'  sales  of  public  land.  Direct  taxes  on 
land  and  moveable  property  have  been  mostly  left  to  the  states. 
Direct,  taxes.  The  Constitution  provides  that  direct  taxes  shall  be  apportioned 
among  the  states  in  the  same  manner  as  representatives  accord- 
ing to  their  population.  There  has-been  a  good  deal  of  doubt 
as  to  the  exact  meaning  of  the  expression  direct  taxes.  It  is^ 
perhaps  employed  here  in  a  narrower  sense  than  it  ususSly 
bears  in  political  economy.  Some  high  authorities  have  thought 
that  it  was  intended  to  include  only  land  and  capitation  taxes, 
but  it  has  been  recently  decided  by  the  Supreme  Court  that 
Public  '  an  income  tax  was  a  direct  tax.     All  the  money  received  goes 

expenditure.  ^  ^\ 

into  a  general    fund,  and  can  be  paid  out  only  on  appropria- 
tions made  by  Congress.     There  is  no  budget  in  the  English 
sense,    but    the  schemes    of    taxation    and    appropriations   are 
prepared  by  committees  of  Congress. 
The  District  iio.  The  District  of  Columbia  is  a  small  district  contain- 

of    Columbia.  -■-^*- 

iug  the  city  of  Washington,  the   national  capital.   .  It  not   in 
any  state,  and  is  under  the  immediate  governmeiit  of  Congress. 
territiriea.  '^^^  territories  are  districts   in    the  western    part    of    the 

country  that  have  too  few  inhabitants  for  a  regular  state  govern- 
ment. They,  are  subject  to  the  national  government,  and  are 
represented  in  Congress  only  by  "one  delegate  each,  who  is  not 
a  member  of  Congress  and  has  no  vote  but  attends  to  look,  after 
the  interests  of  the  territory.  Their  governors  and  superior 
judges  are  appointed  by  the  President,  but  local  affairs  are 
usually  managed   by  a  legislature    chosen  by    the  people,    by 

19  See  §200  etseq. 
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vfrhom  also  local  officers  are  elected..  When  the  territories 
become  sufficiently  populous  they  are  permitted  to  adopt  state 
constitutions  and  are"  admitted  into  the  Union  as  states.  Most 
of  the  former  territories  have  in  this  manner  acquired  state- 
hood. 
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CHAPTEE  VIII. 

THE  AMEKICAN  STATE  AND  LOCAL  GOVEENMENTS. 

Form  of  the  143.  In   their   form   and  general  plan    the   state  govern- 

govemmenta.  nients  reseinblc  the  national  government  and  each  other ;  but 

they  differ  a  good  deal  in  details,  so  that  only  an  outline  account 

of  them  can  be  given  here. 
The  state  Each  State  has  a  constitution,*  framed  by  a  convention  called 

constitutions.  „    _  . 

for  that  purpose  and  in  most  cases  adopted  by  a  vote  ot  the  people. 
Amendments  have  to  be  proposed  by  the  Legislature  or  by  a 
convention  and  ratified  by  the  people.  The  constitutions  con- 
tain regulations  as  to  the  form  and  organization  of  the  state 
government,  and  also  bills  of  rights  for  the  protection  of  indivi- 
dual rights  and  liberties.  Subject  to  the  provisions  of  the 
national  constitution,  a  state  constitution  is  the  supreme  law  of 
the  state,  and  any  statute  passed  by  the  stattf  Legislature 
which  conflicts  with  it  is  unconstitutional  and  void. 

Tie  Legisia-  1^4i.  The  legislative  authority  is  vested  in  a  Legislature, 
which  consists  of  two  houses,  a  Senate  and  a  lower  house 
usually  called  the  House  of  Representatives  but  sometimes 
having  some  other  name.  Both  senators  and  representatives  are 
elected  by  the  people  for  short  terms,  one  or  two  years,  and  by 
the  method  of  single  districts,  the  senatorial  districts  being 
larger  than  those  in  which  representatives  are  chosen  because  the 

The  oourse^of  number  of  senators  is  smaller  than  of  representatives.     A  bill 

in  order  to  become  a  law  must  pass  both  houses  of  the  Legisla- 

potl?.*"    ^^^*^  ^^^  ^^  approved  by  the  Governor.     If  he  vetos  it,  it  may 

be  passed  over  his  veto  by  a  two  thirds  majority  of  both  houses. 

EevemiebiUs.  Bills  for  raising  revenue  must  in  most  states  originate  in  the 

^"ilousel"'^^'^^^'' ^°"s*^-  Each  house  is  the  judge  of  the  elections,  returns 
and  qualifications  of  its  own  members,  and  has  the  power  to 
preserve  order  and  compel  the  attendance  of  its  members.    The 

1  Some  of  the  original  states  went  on  for  some  time  after  the  separation 
from  England  under  their  old  royal  charters  instead  of  constitutions. 
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members  of  the  Legislature  have  the  same  rights  of  free  speech    ^f^'^^j"' 
and  exemption  from  arrest  as  memhers  of  Congress.     In  some 
states  the  Legislature    sits  every  year,  in  others .  once   in  two    sessions. 
years.     In  no  state  has  the  Governor  power  to  prorogue  or  dis-  ^GOTOTnor  m° 
solve  it ;  but  he  may    summon  an  extraordinary  session-  if  he  Le^°8iatare. 
thinks  best. 

145.  The  chief  executive  is  the  Governor,  who  is  chosen  by    Qgyg^^,.^ 
a  popular  vote  for  one  or  more  years,    the   time  being   different 

in    different    states.       A    Lieutenant    Governor    is    also    elected,  TheLieate- 

naut 

who  presides  over  the  Senate  and    takes  the    Governor's  place    Governor, 
in  case  of  the  death  or  disability  of  the  latter.     The  Governor  other  state 

■^  'omcers. 

has  in   most  states  no  council  to  assist  him,  the  heads  of  th6 
departments  of  the  state  government,  such  as  the ,  Secretary  of 
State,    the    Treasurer,    the    Comptroller    and    sometimes  other 
officers  whose  titles  and  functions  vary  greatly,  in  the  different 
states,  being  usually    elected    by  the  people  and  therefore  iur 
dependent  of  the  Governor.     The  lower  state  officers  are  some-    . 
times  appointed  ;by  the  Governor  or  by  the  heads  of  departinents 
and  sometimes  elected  by  popular  vote.     In  some  of  the  states 
positions  in  the  civil  service  are  open  to  competition.     Appoint- 
ments by   the  Governor  generally  require    the  consent  of  the 
Senate.    Judges  are  in  most  states  elected  by  the  people,  but     Judges. 
an  some  are  appointed  by  the  Governor  or  by  the  Legislature; 
Their  appointments  are  usually  for .  fixed  terms,   vafying  from 
one  to  fourteen  years ;  biit  it  has  become  a  very  general  prac-i 
tice.to;  reappoint  or  re-elect  ajiidge  who  has  done  well.     A  state  Law  officers. 
usually  has  an  Attorney  General  or  State's  Attorney,  who  is  its 
chief  law  officer  and  tbe  legal  adviser  of  the  Governor  and  of 
the  other  high  state  officers.     Sometimes,  there   is  a  separate 
State's  Attorney  or  District  Attorney  for  each  county. 

146.  In  most  of  the  states  universal  suffrage  prevails  ;  that  ^(;.®,;,o]Jsg™ 
is,  every  male  citizen  of  the  United  States  of  full  age  and  sound 

mind,  who  has  resided  one  year  in  the  state  and  n  certain  fixed 
time  in  the  particular  place  where  he  wishes  to  vote,  and  is 
not  disqualified  by  reason  of  crime  or  by  receiving  !publio 
support  as  a  pauper,  has  the  right  to  voto  at  all  elections.:  lii 
a  few  states  a  voter  must  be  able  to.  read  or  must  hold  a  certaiii 
small  amount  of  property;  but  those  restrictions  oh  the  suffrage 
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are  found  in  practice  difficult  to  enforce  and  have  generally 
been  abolished.  Gn  the  other  hand  there  are  states  in  which 
women    or    resident    aliens    are   allowed    to   vote    and     even 

Begistration.  to  hold  office,.  Voting  is  everywhere  by  ballot.  The  elec- 
tion officers  in  each  township  or  city  make  up  each  year, 
a  list  of  persons  entitled  to  vote  there,  which  is  published. 
But.  in  some  places,  especially  in  cities,  where  the  voters,  being 
numerous,  are  not  personally  known  to  the  election  officers, 
personal  registration  is  required,  that  is,  no  person's  name  can 
be  placed  upon  the  list  unless  he  personally  appears  before  the 
election  officers  on  a  day  fixed  for  that  purpose  and  makes  oath 
to  his  qualifications  as  a  voter.  A  person  whose  name  is  not 
on  the  list  can  not  vote.  But  if  his  name  is  wrongly  placed 
upon  the  list,  that  does  not  give  him  a  right  to  vote.  He  may 
be  challenged,  that  is,  objected  to,  at  the  polls  by  any  one,  and 
if  he  in  fact  votes  or  attempts  to  vote,  he  is  guilty  of  a  crime. 

ihe militia.  147.  The  states  havc  no  regular    army  or  navy,  but  the 

militia  is  under  their  control,  except  when  it  is  actually  sum- 
moned by  the  President  into  the  service  of  the  United  States. 
Congress  however  may,  if  it  sees  fit,  make  rules  for  its  organiza- 
tion and  discipline,  that  being  a  matter  of  national  concern. 
The  Governor  of  a  state  is  the  commander  in  chief  of  its 
militia. 
Eevenne.  148.  The  rcveuue  of  the  states  comes  mostly  from  direct 

taxation.    Land,  including  buildings,  is  taxed  in  the  place  where 
it  is  situated ;  other  property  in  the  place  where  the  owner  lives. 

Assessors  of  In  each  township  or  ward  of  a  city  the  assessors  of  taxes  pre- 
pare lists  of  the  persons  who  live  or  own  land  in  the  township  or 

^Eeuef°'  ^^^^  ^"*^  °^  ^^^^^  property  liable  to  taxation  there.  Any  error 
in  the  assessors'   lists  may  be  corrected  by  an  appeal   to  other 

"^nf""*  officers  usually  known  as  a  board  of  relief.  All  the  individual 
lists  of  a  township  or  other  taxing  district  together  make  up 

iM^'^taxei  ^*^  ^^^^^  ^^®*'  "^^^^^  ^0"^  state  and  local  purposes  are  separate, 
the  state  and  each  township  or  city  laying  its  owl  taxes 
according  to  its  own   needs.      Generally  all  taxes  are  laid   in 

No^peciai  the  form  of  a  percentage  on  the  lists,  there  being  no  special 
taxes  on  particular  kinds  of  property.  Nor  are  separate  taxes 
often  imposed  for  particular  purposes,  except  school  taxes.     AU 
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le   money    received  goes  into  a  general  fund  from   which  all  expfu^taroa. 
iblie  expenses   are  paid  on  appropriations  by  the  legislature 

■  by  local  authorities.     Some  states  however  have  a  few  special 
ixes,  of  which  the  most  usual  kinds  are  taxes  on  the  franchises 

■  corporations,  legacy  and  succession  duties,  and  license  fees 
)r  carrying  on  certain  trades. 


All  general  taxes  are   usually  collected  by  a  single  town- 


CoUection  of 
tazea. 


tip  or  city  officer  known  as  a  collector  of  taxes,  who  pays  into 

le  treasury  of  the  state,  county,  city,  township  or  other  muni- 

pality  the  amount  of  the  tax  that  belongs  to  each.     Since  state  '^^f^^^^°° 

iXes  are    laid   on  lists   prepared  by    local  officers,    there  is  a 

mptation  to  those  officers  to  undervalue  the  property  in  their 

stricts  in  order  to  evade  their  just  share  of  the  state  taxes. 

a  prevent  this  there  are  in  some  states  state  officers,  sometimes 

,lled  a  board  of  equalization,  charged  with  the  duty  of  revising 

le  grand  lists.     They  may  add  to  or  deduct  from  the  grand 

3t  of  any  taxing  district  such  an  amount  as  they  judge  proper, 

hich  amount  must  in  turn  be  distributed  proportionally  among 

le  individual  lists  comprised  in  that  grand  list. 

149.  No  state  has  any  established   church>  though  a  few     Eeiigion. 
'  the  older  states  formerly  had  them,  nor  is  any  religious  test 
quired  for  holding  office  or  for  the  exercise  of  any   political 

civil  right.  Entire  religious  freedom  and  equality  before  the 
w  of  all  religious  are  secured  by  the  national  and  state  con- 
itutions. 

160.  In    regard    to    local   government  the  English   prin-^"'^°Po|"^™''^ 
pie  prevails  that  local  officers  are  not  under  the  supervision  '"""i"^"^"- 

control  of  any  official  superiors.  Each  officer  exercises  an 
dependent  authority,  subject  only  to  the  law  as  enforced  by 
e  courts  and  in  some  cases  to  a  liability  to  be  removed  from 
ice  for  gross  misconduct.     But  most  local  officials  are  elected 

appointed  for  very  short  terms,  usually  a  single  year,  so 
at  they  can  be  readily  got  rid  of  if  they  turn  out  incompetent 

misbehave  themselves. 

151.  The  largest   subdivision  of  the  state  is  the  county,    counties. 
3  principal  officer  is  the  sheriff.     He  is  the  executive  officer 

the    courts  and,    as    formerly   in   England,  the    Aief  con-  The  sheriff. 
rvator  of  the  peace  in  his  county,  he  and  his  under  sheriffs 
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Coroners. 


Justices    of 
the  peace- 


County 
officers. 


Taxes. 
Townships, 

Selectmen. 


Town 

meetings. 


Townsliip 

oflicers. 


Subject 
matter  of 
local 
government. 


and  deputies  constituting  its  ordinal^  police  force.  His 
jjidicial  functions  are  very  limited  and  in  some  of  the  states 
have  quite  disappeared,  and  the  charge  of  elections  has  been 
committed  to  other  officers.  Coroners  have  substantially  the 
same  powers  and  duties  as  in  England.  Justices  of  the  peace  in 
the  United  States  are  almost  exclusively  judicial  officers,  their 
administrative  functions  being  very  few.  The  administrative 
business  of  the  county  is  committed  to  a  board  of  officers 
usually  called  snpervis&rs  or  county  commissioners.  Every 
county  has  also  a  treasurer  and  a  clerk.  Tiie  sheriff  and  all 
the  county  officers  are  in  most  states  elected  by  the  people. 
The  county  taxes  are  generally  voted  by  the  legislature. 

152.  Below  the  counties  are  the  townships,  which  in  the 
New  England  states  are  called  towns.  There  are  no  parishes* 
or  manors.  Most  of  the  affairs  of  the  township  are  managed 
by  a  board  of  officers  known  as  selectmen  or  trustees.  In 
some  states  however  these  officers  have  only  executive  or  ad- 
ministrative functions,  the  legislative  business  of  the  town- 
ship, making  by-laws  and  voting  taxes,  being  done  directly 
by  the  freemen  or  voters  of  the  town  assembled  in  town 
meeting,  which  is  regularly  held  once  a  year  and  is  pre- 
sided over  by  a  chairman  elected  by  the  meeting  itself  and 
called  a  moderator.  The  assessors  and  the  collector  of  taxes 
and. sometimes  the  board  of  relief  are  township  officers.  Each 
township  has  also  a  treasurer,  a  clerk  and  one  or  more  constables, 
which  latter  have  substantially  the  same  powers  and  duties 
within  their  townships  as  the  sheriff  has  in  the  county  as  execu- 
tive officers  of  the  courts,  in  some  states  only  of  the  inferior 
courts,  and  peace  officers.  The  conduct  of  elections  is  either 
in  the  hands  of  the  ordinary  township  officers  or  of  special  elec- 
tion officers  appointed  by  them.  Township  officers,  like  those 
of  the  country,  are  chosen  by  popular  election,  for  the  most 
part  annually. 

153.  The  most  important  subjects  of  local  government  are 
police,  highways  and  bridges,  public  health,  the  sale  of  intoxicat- 
ing liquors,  public  charity  and  the  care  of  the  poor,  education,  the 
conduct  of  elections  and  the  assessment  and  collection  of  taxes. 

2  In  Louisiana  the  counties  are  called  parishes. 
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Schools. 


School 
distriots. 


Cities. 


The  division  of  powers  and  functions  between  the  county  and  ''ana*°o™n^y'' 
township  authorities-  is  very  different  in  different  states.  In  system. 
the  eastern  and  northern  states  what  is  called  the  township 
system  generally  prevails,  the  township  with  its  officers  being 
the  most  important  governmental  division  and  the  county 
amounting  to  little  more  than  a  judicial  and  election  district ; 
while  in  the  south  and  west  the  county  system  is  preferred,  the 
work  of  local  government  being  mainly  entrusted  to  county 
officers  and  the  townships  becoming  of  less  importance. 

154.  Free  public  schools  are  established  in  all  the  states* 
These  are  generally  managed  by  special  scbool  officers  elected 
by  the  voters  of  the  township.  But  in  many  states  the  town- 
ships are  divided  into  school  districts,  each  of  which  maintains 
its  own  school.  '  The  freemen  of  the  district  assemble  once  a 
year  in  a  district  meeting,  elect  their  own  school  committee, 
vote  the  necessary  taxes  separately  from  the  township  taxes,  and 
transact  other  business  of  the  district. 

155.  A  city  is  a  township  or  a  part  of  a  township,  or  even 
a  group  of  townships  or  an  entire  county,  which  because  of 
having  a  large  number  of  inhabitants  has  been  chartered  by  the 
state  as  a  separate  municipality  and  provided  with  a  more 
elaborate  system  of  local  government  than  an  ordinary  township 
or  county.  Sometimes  the  city  government  entirely  supersedes 
the  township  or  county -government,  performing  the  functions 
of  a  township  or  county  by  its  own  officers,  and  sometimes  the 
two  governments  exist  side  by  side  each  working  independently 
of  the  other.  A  city  has  a  legislative  assembly  sometimes 
consisting  of  one  chamber  and  sometimes  of  two,  generally 
called  a  council  or  board  of  aldermen.  Its  chief  executive 
officer  is  the  mayor.  It  has  a  treasurer,  a  clerk  and  sometimes 
other  officers.  It  maintains  a  police  force  of  its  own,  inde- 
pendent of  the  sheriff,  and  usually  a  fire  department  for  put- 
ting out  fires.  Not  unfrequently  cities  undertake  the  business 
of  supplying  water  or  illuminating  gas  to  their  inhabitants  or 
own  and  manage  street  railroads,  public  libraries  and  other 
works  and  property  of  public  utility.  The  mayor  and  the 
members  of  the  city  council  are  always  elected  by  the  people. 
Other  city  officers  sometimes  are  and  sometimes  are  not^ 
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Boroughs.  156.  Boroughs  are  a  kind  of  smaller  cities,  being  places 

large  enough  to  need  something  more  than  the  simple  organiza- 
tion of  a  township  but  not  the  more  elaborate  and  expensive 
form  of  city  government.  They  usually  have  a  warden  and 
burgesses  instead  of  a  mayor  and  aldermen,  and  their  organiza- 
tion is  simpler  in  most  respects  than  that  of  a  city.  But  a 
borough  has  substantially  the  same  powers  and  functions  as  a 
city.     In  many  states  there  are  no  boroughs. 

Villages.  157.  An  incorporated  village  is  smaller  and  more  simple 

in  structure  than  a  borough  or  city,  and  its  government  usually 
possesses  less  extended  powers.  Its  chief  officers  are  generally 
a  president  and  board  of  trustees. 
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CHAPTER  IX. 

COURTS. 

168.  The  constituent   parts   of  a  court  are  the  judge   or  *^°°^/"™* 
ges,  the  triers  of  fact,  the  clerk,  the  executive  o£Scer  and  the 
yers. 

159.  The  judge  is  the  presiding  officer  of  the  court.    Its  "^^  J»dge. 
[lority  is  centered  in   him,  he  alone  can  make  orders  and 
lounce  judgment.     For  that  reason  he  is  often  spoken  of  as 

"  court "  in  contradistinction  from  the  triers  of  fact.  If 
■e  is  more  than  one  judge,  all  decisions  are  by  a  majority 
(.  Questions  of  law  arising  in  the  course  of  a  proceeding 
decided  by  the  court,  after  argument  by  counsel  if  the  parties 
re  to  be  heard,  while  questions  of  fact  are  tried  or  ihvesti- 
id  and  decided  by  the  triers  of  fact.* 

160.  In  courts  of  common  law  the  triers  of  fact  are  re-  Triers  of  foot. 
irly  the  jury.     The  jury  consists  of  twelve  men,  not  lawyers    The  jury. 
not  permanently  connected  with  the  court,  selected  out  of 
inhabitants  of  the  county    where  the  court  sits.     In  legal 
iseology  they  are  said  to  be  taken  from  the  "  body  of  the 

ity,"  and  in  pleadings  they  are  spoken  of  as  "  the  country." 
erally  only  taxpayers  living  in  the  county  are  competent  to 
e  on  juries.     Trial  by  jury  is  peculiar  to  the  courts  of  com- ^™"  of  fact 
law.      In  the  other  courts,    and   at    present  even  in    the  i"*  ""o^ta- 
mon   law  courts  if  the  parties  do  not  desire  a  jury  trial, 
judge  himself  acts  as  trier  of  fact,  or  appoints  persons  called 
■ees,  auditors  or  comniittees,  who  are  usually  lawyers,  to  do 
In  the  equity  courts  there  are  or  formerly  were  permanent  Musters  in 
srs  entitled  masters  in  chancery,  whose  principal  business 
»  try  minor  and  incidental  questions  of  fact  that  may  arise, 
thus  save  the  time  of  the  court. 

161.  The  clerk  is  the  secretary  of  the  court  and  keeps  its    Theoierk. 
•ds  and  seal.     All  writs  and    documents  that  issue  under 
1  As  to  the  ditference  between  questions  of  law  and  of  fact,  see  J  231. 
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the  seal  of  the  court  are  signed  by  him.     The  chief  clerk  of  a 
court  is  sometimes  called  the  prothoiiotary. 
The  executive  ICO    The  executive  officer  of  the  court  is  usually  the  sheriff, 

ofllcer.  J."—. 

but  sometimes  some  other  officer.  Some  courts  have  executive 
officers  of  their  own  called  marshals. 

liawyere.  163.  Lawyers   in  England    are    divided    into  two  classes, 

those  who  are  "  admitted  to  the  bar,'"  often  called  collectively 

The  har.     the  "  bar,''  and  those  who  practice,  as    the  phrase  is,  "  below 

connsei.  the  bar."  The  former  are  also  known  as  counsel.  It  is  their 
duty  to  conduct  the  actual  trial  of  caseS  in  court.     They  only 

BoiriaterB.  are  allowed  to  address  the  court.  Those  who  practice  in  the 
courts  of  common  law  are  called  barristers,  in  the  old  books 
'fippfentici  ad  legem,  being  looked  upon  as  mere  learners  till 
they  were  of  sixteen  years'  standing,  after  which  time  they  might 

sergeanta.  be  admitted  to  the  honorable  degree  of  Serjeants,  servientes 
ad  legem.  Both  Serjeants  and  barristers  may  now  practise  in 
any  court  of  common  law,  jind  the  distinction  between  them 
seems  to  be  purely  honorary ;  but  until  1845  only  Serjeants 
.  could  practise  in  the  court  of  Common  Pleas.  The  judges  of 
thp  superior  courts  are  always  admittejl  to  the  degree  of  Serjeant 

King's      before  being  advanced  to  the  bench.     From   among  these  two 

counsel.  o  ^ 

degrees   certain    are    selected    to    be    King's    counsel,     the     two 
Attorney  and  TOincinal .  of  whom  are  called  his  Attorney  General  and  Solicitor 

Solicitor      f  r  '  _ 

General.  (General.  King's  counsel  are  at  liberty  to  carry  on  their 
private  practice,  but  must  not  appear  in  any  case  against  the 
Crown,  e.g.  for  the  defendant  in  a  criminal  prosecution,  without 

AdTo.diites.  the  royal  license.  Counsel  who  practise  in  the  civil  law  courts 
are  called  advocates.     Couflsel  are  supposed,  li]?e  the  orators  of 

Eemunera-  aucicnt  Bome,  to  pi'actise  gratis,  for  honor  and  repiLtatioh,  not 

tion   of        -  '-      -  -   ^  ■  . 

Counsel,     for  moncy,  any  coinpensation  that  they  may  receive  from  their 

.  grateful    clients    being   regarded  not   as  hire  but  as   quiddarh, 

'    ho7iorarium/      Therefore  a   counsel  can    not    have   any   action 

' '      ^  The  word  bar  Mgnifleil  at  fli'st  the  railing  which  separated  that  por- 
tion of   the  court '  room  to   which  the  former  class  of  lawyers  alone  were 
,     admitted- 'from  the  remainder  of  the  room. 

3  The  same  rule  obtained  at  common  law,  ,  but  dpes  not  now,  as  to 
physicians,  the  professions  of  law  and  physic  being  regarded  s  too  honor- 
Able^  to.be  praqticpd/oj,  pay. 
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against,  his  client  for  his  pay ;    nor  on  the  other  hand   is  he 
responsible  to  his  client  for  negligence  or  want  of  skilL 

Up  to  about  the  12th  century  the  lawyers  were  chiefly  The  inns  of 
priests.  But  on  the  establishment  of  the  court  of  Ooinmon 
Pleas  at  Westminster*  lay  lawyers  congregated  there  and  bought 
for  their  use  certain  houses  formerly  belonging  to  noblemen, 
which  were  known  as  inns.  The  lawyers  formed  themselves 
into  collegiate  bodies,  named  from  their  respective  Inns,  and  set 
up  schools  of  law.  The  Inns  are  of  two  classes:  Inns  of 
Ciiancery,  for  students  and  beginners,  and  Inns  of  Court  for 
lawyers  of  advanced  standing.  The  Inns  have  power  to  admit  ■^-'^'^g'^™  *° 
persons  to  the  bar.  To  be  admitted  a  student  must  have  kept 
twelve  terms,  during  which  he  is  supposed  to  spend  his  time 
in  diligent  study  of  the  law.  This  however  in  time  became 
a  mere  matter  of  form,  and  until .  recently  all  that  a  student 
was  really  required  to  do  was  to  eat  a  certain  number  of 
dinners  in  the  Inn  and  perform  certain  perfunctory  exercises. 
Within  a  few  years  however  courses  of  study  have  been  es- 
-tablished,  and  candidates  for  admission  to  the  bar  must  pass 
examinations. 

164.  The  other  class  of  lawyers,  who  are  not  admitted  to  gg-^^°™|y^^ 
the  bar,  were  formerly  called  attorneys'  in  the  courts  of  common  p"'°''"'«' 
law,  solicitors  in  the  courts  of  equity,  and  proctors  (procuratoresy 
in  the  admiralty  and  ecclesiastical  courts.  Since  the  judica- 
ture act  of  1873  the  name  solicitors  has  been  applied  to  them 
all.  They  are  officers  of  the  court,  admitted  to  practice  by  an 
order  of  the  court,  and  enrolled  in  a  book  kept  by  the  clerk, 
They  are  subject  to  the  summary  jurisdiction  of  the  court,  and 
may  be  punished  for  professional  misconduct  without  the 
formality  of  a  regular  trial.  They  are  the  agents  and  repre- 
sentatives of  parties  in  legal  proceedings ;  they,  and  not  the 
parties  directly,  retain  and  instruct  counsel.  It  is  the  attorney's 
or  solicitor's  duty  to  prepare  the  case  for  trial,  to  make  and  de- 
liver to  the  counsel  a  written  brief  containing  the  information 

4  See?  183. 

5  The  name  attorney   means  agent ;   legal  agents  are  distinguished  aa 
attorneys  at  law. 

6  The  name  procurator  is  also  used  to  denote  an  agent 
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tion  of 
attorneys. 


Sonveyanoers 

iuid.    special 

pleaders. 


Lawyers  Ifi 
the  TImted 

States. 


The  crier. 


EecelTcrs. 


Powers  of 
courts. 


which  the  counsel  needs  for  trying  the  case,  and  to  attend  in 
court  to  assist  the  counsel  by  suggestions  or  information  if  need- 
ed. Ad  attorney,  solicitor  or  proctor  has  a  legal  right  to  his 
fees  and  may  sue  his  client  for  ihem  ;  he  is  responsible  to  his 
client  for  negligence  or  want  of  competent  skill.  Lawyers  who 
devote  themselves  specially  to  drawing  up  wills,  deeds,  contracts 
and  other  documents  are  known  as  conveyancers,  and  those  who 
make  it  their  business  to  prepare  written  pleadings'  as  special 
pleaders.  Conveyancers  and  special  pleaders  usually  belong  to 
the  class  of  lawyers  who  are  not  admitted  to  the  bar. 

165.  In  the  United  States  the  distinction  between  the  two 
classes  of  lawyers  is  less  marked.  Every  lawyer  is  admitted  to 
the  bar  and  also  enrolled  in  the  list  of  attorneys,  after  an  ex- 
ainination,  and  is  therefore  capable  of  performing  all  the 
functions  of  any  branch  of  the  legal  profession.  He  is  called 
indifferently  an  attorney  or  counsellor.  The  title  of  barrister  is 
not  used,  and  those  of  advocate,  solicitor  and  proctor  only  rarely 
The  degree  of  sergeant  does  not  exist.  Every  lawyer  has  a 
legal  right  to  his  fees  and  is  bound  to  use  care  and  skill,  whe- 
ther he  acts  in  the  capacity  of  attorney  or  counsel. 

166.  The  crier  of  the  com  t  is  a  servant  or  attendant,  whose 
name  is  derived  from  his  duty  to  announce  in  a  loud  voice  the 
opening  and  closing  of  the  court  and  to  call  out  the  titles  of 
cases  as  they  are  reached .  for  trial  and  the  names  of  persons, 
such  as  parties,  jurors  or  witnesses,  whose  presence  is  required. 

167.  A  receiver  is  a  person  appointed  by  the  court  to  have 
the  custody  of  property  which. is  in  dispute  or  which  is  to  be  kept 
or  disposed  of  by  the  court.  A  receiver  is  appointed  when  there 
is  danger  that  the  party  in  possession  may  destroy,  damage  or 
wrongfully  dispose  of  the  property,  pending  the  proceedings. 
He  is  a  kind  of  trustee,  is  subject  to  the  orders  of  the  court,  is 
required  to  give  security  for  the  faithful  performance  of  his 
trust,  and  is  entitled  to  a  reasonable  compensation  for  his 
services,  which  is  fixed  by  the  court. 

168.  A  court  has  authority,  except  so  far  as  it  is  restrained 
by  statute,  to  make  rules  for  regulating  its  own  procedure  and, 
if  necessary,  to    devise  new   forms  and  methods  of  procedure. 

7  See  J 1043  et  leq. 


0OUKT8.  99 

But  this  does  not  empower  it  to  invent  new  rights  or  remedies 
belonging  to  the  substantive  law, 

169.  Courts  are  divided  into  superior  and  inferior;  there  ^"?^^°J,j°'"'' 
is  however  no  definite  line  to  be  drawn  between  the  two  kinds.     <'°"^'^'^" 
Generally  the  name  superior  is  given  to  the,  more  important 

courts,  those  which  have  jurisdiction  to  any  amount,  while 
those  whose  jurisdiction  is  confined  to  petty  cases  are,  called 
inferior.  In  England  the  superior  courts  are  those  that  sit  at 
Westminster.  A  court  is  inferior  to  any  other  to  which  an 
appeal  lies  from  its  decisions,  and  superior  to  any  from  which 
an  appeal  can  be  taken  to  it., 

170.  A  court  of  general  jurisdiction  is  one  that  has  power  genemf  ana 
to  hear  all  kinds  of  cases,  or  all  kinds  of  cases  belonging  to  a  juri^oKon. 
particular  division  of  the  law,  such  as  cases  at  common  law  or 

in  equity,  except  those  which  it  is  specially  forbidden  by  law  to 
hear ;  whereas  a  court  of  limited  jurisdiction  has  power  to  hear 
only  such  cases  as  it  is  specially  authorized  by  law  to  hear. 
With  the  former  class  jurisdiction  is  the  rule  and  the  want  of 
it  the  exception,  the  presumption  is  in  favcJr  of  the  jurisdiction, 
and  if  any  party  asserts  that  the  court  has  no  jurisdiction,  he 
must  prove  it ;  but  with  a  court  of  limited  jurisdiction  the 
presumption  is  the  other  way,  and  if  its  jurisdiction  is  disputed 
it  must  be  shown. 

171.  Courts  of   record  are  those  of   whose   proceedings  a  ^.^^^^'^^^''^^^ 
written  history  or  record  is  required  to  be  kept  by  the  clerk.     Such    "'  »o<"^'i- 
a  court  must  have  a  seal.     If  it  ever  becomes  necessary  to  prove 

the  doings  of  the  court,  either  in  the  same  or  in  another  court, 

the  only  admissible   mode   of  proof   is  the    production  of   the 

record  itself  or  a  certified  copy  of  it  under  the  signature  of  the  — 

clerk  and  the  seal  of  the  court.     A  court  not  of  record-is  not 

required  by  law  to  keep  any  record  of  its  acts.      Its   doings 

must  be  proved  by  witnesses  like  any  other  fact.     At  present 

only  a  few  very  inferior  courts,  such  as  police  courts  or  courts  of 

justices  of  the  peace,  are    not  of  record,    though  formerly  the 

court  of  admiralty  and    at  present  the  ecclesiastical  courts  in 

England  are  not  technically  courts  of  record,  although  they  in 

fact  keep  records.  °^"Mj?- 

172.  A  court  of    original  jurisdiction,  otherwise  called  a  jurisaioiion 
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court  of  first  instance,  is  one  in  which  a  suit  may  be  originally 
brought,  An  appellate  court  is  one  to  which  appeals  from 
other  courts  can  be  taken.  Often  the  same  court  has  both  kinds 
of  jurisdiction. 

^vSoM*  173.  The  courts  do  not  usually  sit  every  day  for  the  trial 

of  cases,  but  have  certain  periods,  called  terms,  during  which 
they  sit,  with  vacations  between.  The  terms  of  the  English 
common  law  courts  have  from  ancient  times  been  fixed  accord- 
ing to  certain  feast  days  of  the  church  or  saints'  days,  and  are 
known  as  Hilary,  Easter,  Trinity  and  Michaelmas  terms,  begin- 
ning respectively  in  January,  April,  May  and  November.  The 
American  courts  hold  their  terms  at  various  times  according  to 
the  amount  of  their  business,  sometimes  every  month  and 
sonietimes  at  longer  intervals. 

othCT^Sn  ^^®  clerk's  oflfice  is  always  open  for  the  transaction  of  such 

triate.      business  as  does  not    require  the  attention  of  the  judge ;  and 

Chambera.  both  in  term  time  and  vacation  a  judge  usually  sits  in  cham- 
bers, that  is,  at  some  convenient  place  appointed  for  that  pur- 
pose, for  business  other  than  the  trial  of  cases,  such  as  making 
orders  or  granting  writs  which  are  not  issuable  by  the  clerk 
Orflers.  without  a  Special  order.  Orders  made  by  the  judge  at 
chambers  or  anywhere  out  of  court  were  not  at  common  law 
regarded  as  orders  of  the  court,  and  could  not  be  enforced  except 
by  turning  them  into  rules  of  court,  that  is,  obtaining  from  the 
court  an  order  or  rule  to  the  same  effect,  which  could  only  be 
done  in  term  time.  At  present  such  orders  are  sometimes  deemed 
to  be  acts  of  the  court  and  sometimes  not,  a  distinction  being 
still  made  between  the  orders  of  the  court  as  such  and  those  of  an 
individual  judge.    But  the  latter  will  be  enforced  by  the  court. 
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CHAPTEE  X. 

THE   ENGLISH   COUETS. 

174.  There  were  anciently  in  England  three  kinds  of  tSguS 
rts,  the  popular'  courts,  the  private  courts  and  the  King's  °°"'''''' 
-ts. 

The  popular    courts, were  assemblies  of  the  people,  which  ^ooffi^ 

only,  acted  as  courts  in  the  proper  sense  but  also  pos- 
ed .  administrative    and  to  some  extent    legislative   powers. 

constitution  of  the  County  Court  and  its  functions  as  an 
linistrative  body  have  already  bee^  spoken  of/  This  class 
ourts,  were  of  great  antic[nity,  having  existed  among  the 
lish  tribes  before  they  settled  in  Britain.  When  they  sat 
lourts  the  whole  body  of  the  suitors  were  the  judges,  though 
convenience,  sake  a  part  of  their  business  was  generally 
sacted  by  a  small  number  of  selected  persons,  frequently 
ve,  from  which  is  derived  the  number  of  the  jury  in  modern 

IS. 

175.  The  Hundred   Court  was  an  assembly  similar  in  its '"'^^^^''^'J 
position  to  the  County  Court,  and  was  held  once  a  month 

ach  hundred,  having  a  general  jurisdiction  at  common  law 
court  of  first  instance.  It  fell  into  desuetude  some  cen- 
is  ago,  though  not  formally  abolished  by  statute  until  1867. 
a  session  of  it  held  under  the  presidency  of  the  sheriff,  ^''^tom*"'^  " 
nally  for  the  "  view  of  frankpledge,"  that  is,  to  see  that 
r  man  was  properly  enrolled  in  a  frankpledge  or  tithing,^ 
nued  to  exist  until  modern  times  as  a  petty  criminal  court 
the  sheriff  for  judge  under  the  name  of  the  Slieriff's 
n. 

176.  The  County  Court  in  its  judicial  capacity  heard  an-  The  Countj 

.'  ..''  ^  Court,  ■ 

I  from  the  Hundred  Court  and  other  inferior  courts,  inolud- 
generally  the  private  courts,  and  also  to  some  extent 
lised  original  jurisdiction,    especially  in    important    cases. 

iSee-POl,     2Seen04.,. 
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It  underwent-  in  course  of  time  a  double  transformation.  (1) 
Its  ordinary  sessions  came  to  be  held  by  the  sheriif  alone,  the 
suitors  ceasing  to  act  as  judges,  so  that  it  was  known  as  the 
Sheriff's  Court,  in  wliich  form  it  lasted  as  a  court  for  the 
trial  of  petty  civil  cases  until  1846.  (2)  On  certain  occasions 
justices  from  the  King's  Court  sat  in  it,  making  it  practically 
a  branch  of  the'royal  court  as  will  be  hereafter  explained.' 
The  Borough  jij"?    The  Borough  Courts  or  Hustings  were  courts  of  the 

Qourta.  ° 

same  nature  held  in  boroughs  whose  charters  granted  them" 
exemption  from  the  jurisdiction  of  the  hundred  or  county. 

^'^oburt™**  178.  The  private  courts  were  the  courts  of  the  manors  and 

liberties,  which  will  be  described  in  another  place.*  It  is 
sufficient  to  say  here  that  certain  feudal  lords  obtained  from 
the  King  the  right  to  administer  justice  within  their  own 
domains  and  to  set  up  courts  of  their  own  for  that  purpose, 
whose  jurisdiction  was  sometimes  concurrent  with  and  some- 
•  times  exclusive  of  that  of  the  public  courts.  These  courts 
resembled  in  composition  the  popular  courts,  the  suitors,  who 
acted  as  judges  under  the  presidency  of  the  lord's  representa- 
tive, being  the  body  of  the  lord's  vassals. 

The  King's  I'Jd.  Among  the  other  prerogatives  of  the  King  was  that 

of  administering  justice.  He  was  called  the  fountain  of  justice. 
This  power  he  usually  exercised  in  his  Council,  sometimes  in 
the  Great  Council  but  more  often  in  his  smaller  Council,  the 
so-called  King's  Court,  or  the  Council  exercised  it  in  his  name. 
He  might  act  as  judge  in  any  case  if  he  chose ;  but  at  first  the 
royal  court  as  a  rule  only  took  cognizance  of  cases  in  which 
the  King  was  in    some  way  concerned,  such  as  revenue  cases, 

'crown'''^  criminal  cases,  which  were  Called  pleas  of  the  Crown,'  and 
actions  for  trespasses,  or  private  wrongs  done  with  violence, 
which  involved  a  breach  of  the  peace  and  therefore  concerned 
the  King  in  his  capacity  of  keeper  of  the  peace  and  for  which 
a  fine  or  amercement  was  due  in  ancient  times  to  the  King 
Common  as  wcU  as  Compensation  to  the  injured  party.  Common  pleas, 
that  i.s,  ordinary  suits  between  private  persons,  such  as  actions 
for   debts,  regularly   went   into  the   popular   or  private  courts, 

8  See?  185.        *  See  H54 . 

6  Tlie  word  plea  here'  mtaas  a  suit  or  action. 
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,nd  indeed  those  qoiirts  often  ex,erciBed  criminal  jurisdiction 
s  well,  the  King  not  always  insisting  upon  his  prerogative 
n  such  cases.      , 

However  in  course  of  time  the  royal  courts  gradually  ^"^'^"u'J^* 
Irew  to  themselves  nearly  all  the  judicial  business  of  the 
ountry,  the  other  courts  losing  most  of  their  importance.  There 
yere  two  principal  reasons  for  this.  The  first  was  the  profits 
iccruing  fromtbe  administration  of  justice,  consisting  in  fees 
)aid  by  litigants  and  fines  imposed  by  the  court,  which  the  King 
lesired  to  appropriate  and  which  formed  no  inconsiderable  part 
if  the  royal  revenue.  The  second  reason  was  that  the  King's 
3ourt  was  a  better  court  than  the  popular  or  private  courts. 
Che  judges,  instead  of  being  a  miscellaneous  collection  of  people, 
vere  the  more  intelligent  and  able  men  who  composed  the 
5^ing's  Council,  and  naturally  the  judicial  work  of  the  Council 
'ell  more  and  more  into  the  hands  of  those  members  of  it  who 
vere  learned  in  the  law,  until  at  last,  as  will  be  seen,  special 
■udges  were  appointed.  Also  in  many  cases  wherja  the  wrong- 
loer  .was  a  great  lord  or  other  powerful  man  the  popular  courts 
were  unable  to  enforce  justice  against  him,  a  difficulty  which 
lid  not  exist,  at  least  to  so  great  an  extent,  in  the  King's  court. 
[t  appears  too  that  the  procedure  of  the  royal  court  was  often 
speedier  than  that  of  the  popular  or  private  courts. 

180.  When  the  suit  fell  regularly  within  the  jurisdiction     Plaint* 
jf  the  King's  Court,  it  was  begun  by  presenting  to  the  court  a 
plaint  or  complaint,  upon  which  the  court  at  once  took  jurisdic- 
tion of  the  matter. 

But  the  prosecution  of  common  pleas  in  the  King's  Court  pieafSae 
was  not  at  first  a  matter  of  right  but  of  grace.     The  King  was  '^'""'^  °°'"''^ 
uot  bound  to  trouble  himself  about,  private  disputes  unless  he 
chose  to.      He   took  advantage  of  this  to   exact  money   from 
suitors    for  the   privilege   of  using   his  court,    which    in   the 
tiirie    of  King    John,   when    suing  in  the  King's    courts   had 
Bome    to    be   regarded  as  a  matter  of  right,   gave   rise   to  the 
provision   of  magna    carta   against   selling   justice.     A  person  Eoyai  writs. 
who  desired  to  sue  in  the  King's  Court  had  to  obtain  from  the 
King  a  writ  enabling  him  to  do  so.      The   word   writ   {breve)   is 
a  general  name  for  a  mandate  issued  by  the. King  or  by  a  court 
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directed  to  a  public  officer  or  private  person  commanding  him 
'  to  do  or  oipifc  some  act.  The  royal  writs  were  issued  from  the 
Original  Ohaucery  under  the  great  seal.  The  writs  by  .which  actions  in 
the  King's  courts  were  begun  were  called  original  writs,  had  at 
the  end  a  teste  or  clause  signifying  that  they  were  issued  in 
the  King's  name — "  Witness  ourself  at  We&tminster,"  or  at 
whatever  place  the  King  was — and  were  generally  directed  to 
the  sheriff  ordering  him  to  notify  the  defendant  to  appear  before 
the  court  on  a  certain  day  to  make  his  defence.  Without  the 
authority  of  such  a  writ  the  court  would  not  entertain  the  case. 

Ktog'^°B™ch!  181.  By  the  time  of  Henry  II  the  judicial  business  of  the 

King's.  Court  or  Council  had  increased  so  much  as  to  interfere- 
\yith  its  administrative  work.  He  therefore  delegated  the  hear- 
ing of  ordinary  cases  to  a  committee  of  that  body  presided  over 
by. the  Justiciar,  reserving  specially  difficult  matters  for  the 
decision  of  the  entire  Council.  Thus  arose  the  court  of  King's 
Bench  (or  Queen's  Bench)  as  a  separate  tribunal.  This  court, 
being,  still  in  theory  the  King  in  Council,  though  in  fact  entirely, 
distinct  from  the  Council,  represented  in  a  special  manner  the 
King  himself  in  his  judicial  capacity. .  Legally  the  King  was 
deemed  to  be  always  present  in  it,  and  its  proceedings  were 
described  in  technical  langua,ge  as  had  before  the  King  himself. 
The  last  monarch  who  attempted  actually  to  sit  in  it  was  James 
I,  but  the  judges  informed  him~that  it  would  not  be  lawful  fur 
him  to  take  any  active  part  in  its  proceedings.  It  was  composed 
of  a  chief  justice,  who,  was  called  the  Chief  Justice  of  England 
and  was  the  successor  of  the  ancient  Justiciar,  and  four^Miswe 

■^"o/thf°°  or   associate  judges.      It  was  the  highest  in  rank  of   all  the 

King's  Bench.  gQ,jj^g  of  common  law,  and  besides  its  original  jurisdiction  had 
an  appellate  and  supervisoiy  jurisdiction  over  all  inferior  courts,, 
magistrates  and  corporations,  which  it  exercised  by  means  of 
various  writs  that  will  be.  hereafter  .described.  As  depositaries 
of  the  King's  authority  as  keeper  of  the  peace,  its  judges  had 
the  powers  of  magistrates  r.nd  peace  officers  in  all  parts  of  the 
kingdom. 

^iLheqSerf  182.  The  Bxchequor  in  the  course  of  its  business  of 
collecting  the  royal  revenue  exercised  the  powers  of  a  court 
in  deciding  controversies  relating  thereto.     And  since  it  was  not 
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at  first  clearly  distingftished  from  the  Oouncil,  the  other  judicial 
business  of  the  Oouncil  was  sometimes  transacted  there.  Thus 
in  time  grew  up  a  separate  court  known  as  the  court  of  Ex- 
chequer, distinct  from  the  Council  on  the  one.  hand  and  from 
the  ordinary  Exchequer  on  the  other,  whose  judges  however 
retained  the  old  name  of  barons  of  the  Exchequer.  Later  they 
were  fixed  as  a  chief  baron  and  four  'puisne  barons.  About  the 
time  of  the  establishment  of  the  court  of  Common  Pleas  the 
Exchequer  was  forbidden  by  statute  to  hear  common  pleas ; 
but  it  afterwards  regained  that  jurisdiction. 

183.  The  King's  Bench  followed  the  person  of  the  King,  ^The^Kmg'a^ 
holding  i.ts  sessions  wherever  he  happened  to  be,  so  that  writs  ^dthe  Kin^s 
summoning  persons   to   appear  before  that  court   always  com- 
manded their  appearance  before  the  King  himself  wherever  he. 
should  be  in  England.     That  being  found  inconvenient,  it  was 
provided  in  magna  carta  that  common  pleas  should  be  held  at 

some  fixed  place:     This  led  to  the  establishment  of  a  new  royal  ThB  court  of 

A  •'  Common 

court,  the  court  of  Common  Pleas  or  Common  Bench,  which  was      ^^^^ 
made  up  of  a  chief  justice  of  the  Common  Pleas  and  four  puisne 
justices  and  sat  at  Westminster,  where  also  the  King's  Bench  and 
Exchequer  in  course  of  time  settled  down,  and   wherff  all  three 
continued  to  be  held. 

184.  Those  three  courts,  the  King's  Bench,  Exchequer  and  ^„';frtlo?co" 
Common  Pleas   were  called   collectively  the  superior  courts  of    ™°oia.w. 
common  law.     After  the  foundation  of  the  Common  Pleas  that  jurisdiction 

^       ^  of  tile 

court  had  tegularly  jurisdiction  of  private  suits,  the  Exchequer  superior 
of  revenue  cases,  and  the  King's  Bench  of  pleas  of  the  crown 
and  of  private  actions  for  trespasses.  But  by  nieans  of  two 
audacious  fictions  the  other  two  courts  contrived  to  get  con- 
current jurisdiction  with  the  Common  Pleas  over  all  private 
actions  except  real  actions.* 

The  King's  Bench  always  had  the  right  to  entertain  a  suit  mfX^oT fte 
against  any  one  who  was  in  the  custody  of- its^  marshal  or  execu-^'°^^^™°'^ 
tive  officer  and  was  therefore  theoretically  present  in  the  court, 
A    plaintiff  desiring  to    sue   in    that  court   was   permitted   to 
begin  a  suit  against  the  defendant  for  an  imaginary  trespass 
and  also  {ac  etiam)  for  a  debt  or  other  private  cause  of  action. 

8  See  ?  103g. 
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The  defendant,  being  then  supposed  to  be  arrested  by  the 
marshal  for  the  trespass,  could  be  proceeded  against  for  the 
™te™oTffie  <^*^*-  ^"  *^®  Exchequer  the  plaintiff  presented  a  plaint  alleg- 
Eicheciuer.  jjjg  Q^^^  j^g  ^^^  the  King's  debtor  and  that  the  defendant  un- 
justly refused  to  pay  him  money  which  he  owed  him  or  had 
wronged  him  in  some  other  way,  by  which  he  was  the  less  (quo 
minus)  able  to  pay  his  debt  to  the  King,  and  the  court,  not  per- 
mitting this  false  allegation  to  be  disputed,  took  cognizance  of 
the  action  as  incidental  to  its  proper  business  of  collecting  the 
King's  revenue.  In  modern  times  therefore  a  plaintiff  could 
generally  bring  his  action  in  whichever  court  he  chose. 
jie  cironita.  185.  At  a  Very  early  period  the  judges  of  the  King's  courts 
used  to  visit  the  County  Courts  from  time  to  time  for  the  pur- 
pose of  hearing  pleas  of  the  Crown  and  transacting  business 
connected  with  the  King's  revenue.  Henry  II  divided  the 
country  into  circuits  and  assigned  a  number  of  judges  to  each 
circuit.  It  was  found  convenient  to  have  cases  which. were  pendr 
ing  in  the  royal  courts  tried  before  the  circuit  judges  rather  than 
put  the  parties  and  their  witnesses  to  the  trouble  of  coming  to 
Westminster  or  wherever  the  King  might  be ;  and  this  became 
the  regular  method  of  trial.  In  later  times  two  judges  from  the 
superior  courts  of  common  law  were  sent  several  times  a  year 
into  each  circuit,  one  to  hold  a  court  for  the  trial  of  civil  cases 
and  the  other  a  criminal  court.  The  circuit  judges  sit  by 
xuiprius.  virtue  of  four  separate  royal  commissions.  (1)  A  commission  of 
nisi  prius,  authorizing  them  to  try  civil  cases.  .This  name 
arose  in  the  following  manner.  The  suit  was  begun  and  in 
theory  was  to  be  tried  in  the  court  at  Westminster.  When 
however  it  was  ready  for  trial  an  order  of  the  court  was  made 
directing  that  it  be  tried  on  a  certain  day  before  the  full  court 
unless  before  {nisi  prius)  that  day  the  circuit  judges  came  into 
the  county  where  the  trial  was  actually  intended  to  be  had,  in 
which  case  it  was  to  be  tried  there.  A  day  was  of  course  desig- 
nated before  which  the  judges  would  be  sure  to  be  in  that  county. 
From  this  practice  the  civil  court  held  at  the  circuit  is  called  a 
court  of  msi^jnas;  and  any  trial  before  a  single  judge  with  a  jury 
is  now  known  both  in  England  and  the  United  States,  even  in 
states  where  the  circuit  system  does  not  prevail,  as  a  trial  at 
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nisi pruis.     In.  contradistinction  the  sittings  of  the  full  court  are   ^"Jj^^^^' '° 
called  in    both    countries  sittings  in  banc    (in  banco).     (2)    A 
commission  of  oyer  and  terminer,  authorizing  them  to  hear  and  ^''^mtaei-.*"" 
determine    certain    kinds  of   criminal  cases,    from    which    the 
criminal  court  is  often  called  a  court  of  oyer  and  terminer,  and 
the  same  name  is  sometimes  used  as  a  title  for  courts  of  criminal 
jurisdiction  in  the   United   States.     (3)    A  commission  of   jail  Jan  delivery, 
delivery,  authorizing  them  to  deliver  or  clear  the  jails  of  persons 
confined    there   and   awaiting  trial    on    accusations   of   crime. 
(4)  A  corainission  of  assize,  authorising  them  to  take  cognizance     Assizes. 
of  certain  ancient  proceedings  known  as  assizes,  which  are  now 
quite  obsolete.      From  this  last  is    derived  the   name  of  the 
"  assizes,"  by  which  the  sittings  of  the  circuit  judges  are  still 
most  commonly  designated.' 

186.  By  a  statute  of  Edward  HI  a    court  known  as  the  '■'^^  9°^^  °' 

''  Exchequer 

court  of  Exchequer  Chamber,  Camera  Scaccarii  (Gam.  Soac.);  chamber, 
was  organized  to  hear  appeals  from  the  court  of  Exchequer. 
In  the  time  of  Elizabeth  jurisdiction  over  appeals  from  the 
King's  Bench  was  given  to  the  Exchequer  Chamber,  appeals 
from  the  Commoii  Pleas  still  going,  as  at  first,  to  the  King's 
Bench.  By  statutes  of  George  IV  and  William  IV  the  old 
court  was  abolished  and  the  modern  court  of  Exchequer  Cham- 
ber set  up  in  its  place  as  an  appellate  tribunal  over  all  three 
of  the  superior  courts  of  common  law.  Its  judgea  were  all  the 
judges  of  the  three  superior  courts,  but  the  judges  of  any  court 
did  not  sit  on  appeals  from  their  own  court,  so  that  practically 
the  appellate  tribunal  for  each  of  the  three  courts  was  com- 
posed of  the  judges  of  the  other  two. 

187.  From  the  Exchequer  Chamber  an  appeal  lay  to  the  '^^^°al°  °' 
House  of  Lords,  Domus  Procervmi  {Dom.  iVoc),  which  was  thus 

the  highest  common  law  court  of  the  kingdom.    Appeals  from 

the  courts  of   Scotland    and  Ireland  have  also   come  into  the 

House  of  Lords  since  the  union  of  those  kingdoms  with  England. 

Beside  the  ordinary  jurisdiction  of  the  House  of  Lords  as    ^Seat*" 

a  court    of   appeal,  it    sometimes  acts    as    a  court  of  original 

jurisdiction  in  the  trial  of  impeachments.    An  impeachment  is 

an  accusation  preferred  by  the  House  of  Commons  to  the  House 

__ 
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of  Lords  against  a  person  for  some  serious  crime.  The  trial  is 
before  tlie  House  of  Lords.  This  procedure  was  formerly 
often  resorted  to  in  cases  of  treason  or  other  grave  crimes 
against  the  King  or  tlie  state,  but  has  not  been  used  now  for  a 

long  time. 
Coart  of  the         The  court  of  the  Lord  High  Steward  is  a  court  held  before 
^steward^    the  officer  of   that  tiame'  with  the  assistance  of  the  members 

of  the  House  of  Lords,  for  the  trial  of  peers  accused  of  treason 

or  felony. 
The  (somrnon  ifis    There  is'also  an  ancient  court  of  common  law  in  the 

law  court  in  -...i-it,    j-i 

chanceiy.  Chancery,  of  which  the  Chancellor  is  the  judge.  It  formerly 
exercised  jurisdiction  in  a  few  classes  of  cases ;  but  as  it  had 
no  power  to  summon  a  jury,  it  was  necessary  whenever  a  ques- 
tion of  fact  was  to  be  tried  to  send  the  case  for  trial  into 
some,  one  of  the  other  law  courts,  so  that  this  court  fell  into 
desuetude.  In  this  court  the  great  seal  is  kept  and  from  it 
writs  are  issued ;  that  is,  the  custody  of  the  seal  and  the 
issuing  of  writs  belong  to  the  common  law  functions  of  the 
Chancellor  not  to  his  functions  as  an  equity  judge. 

Bxtraor-  ICQ    q^he  differentiation  of  the  regular  royal  courts  of  com- 

dinaxy    juris-  -^w.^.  cj 

^<="™^<'^_*'^«mon  law  from  the  Council  did  not  drain  off  all  judicial 
authority  from  the  King.  He  still  retained  the  right  to  admin- 
ister justice.  It  has  already  been  remarked  that  when  Henry 
II  established  the  tribunal  that  afterwards  became  the  King's 
Bench  he  reserved  djfiicnlt  cases  for  the  Council.  People 
therefore  who  for  any  reason  could  not  get  satisfaction  in  the 
regular  courts  continued  to  apply  to  the  King  for  relief; 
and  he,  if  he  saw  fit,  granted  them  writs  commanding  that 
Writs  of    iustice    should  be   done.      Hence    arose    a  distinction  between 

course.       J 

writs.  The  ordinary  writs  simply  authorizing  the  bringing  of  a 
suit  in  the  ICiiig's  courts  came  to  be  a  matter  of  right.  They 
assumed  fixed  forms,  were  issued  by  the  clerks  of  Chancery 
without  any  special  order  from  the  King  to  any  one  who  ap- 
plied for  them,  and  were  known  as  writs  "  of  course  "  (de  cursu). 
Certain  fees  were  charged  for  them,  so  that  a  person  was  said 
either  to  "  sue  out  "  a  writ  or  to  "  purchase  "  a  writ.  Sometimes 
also  the  authority  of  the  King  was  resorted  to  merely  to  compel 

8  See  ?82. 
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the  ordinary  courts  to  do  their  duty.  If  a  court  wrongfully  re-  ^"ti(,i°g  '"'• 
fused  to  entertain  a  cause  at  all  or  improperly  delayed  the 
proceedings,  the  King  could  grant  a  writ  ordering  it  to  go  on. 
In  some  classes  of  actions  it  became  the  regular  practice  to  begin 
an  action  in  the  popular  or  private  courts  by  means  of  such 
writs.  These  were  called  writs  of  justicies,  and  became  writs 
of  course  at  a  very  early  period.  They  were  sometimes  used 
to  confer  upon  an  inferior  court  in  a  particular  instance  authority 
to  hear  a  case  of  which  it  would  not  ordinarily  have  jurisdic- 
tion ;  for  instance  the  King  by  such  a  writ  might  command  the 
Sheriif's  Court  to  try  a  case  that  would  regularly  have  gone 
to  some  other  court.     In  this  use  they  were  not  of  course. 

Besides    writs   of    course  there    were    extraordinary   writs     Extraor- 

■^  dinnry   writs. 

granted  by  the  King  at  his  pleasure,  by  which  he  gave  reliet 
outside  of  the  forms  of  law,  commanding  persons  by  an  arbitrary 
exercise  of  his  authority  to  do  or  forbear  from  acts.  ^  These 
extraordinary  writs  never  became  of  course  but  always  required 
a  special  order  from  the  King  or  his  Council  or  from  the  Chancel- 
lor for  their  issue.  They,  and  the  irregular  and  arbitrary  judicial 
authority  of  the  King  of  which  they  were  the  expression, 
gradually  became  extinct  as  the  constitution  settled  into  regu- 
larity and  the  powers  of  the  various  courts  were  extended  and 
better  defined.  Out  of  this  residuum  of  judicial  power  in  the 
King's  hands  after  the  courts  of  common  law  branched  off 
several  courts  arose  which  must  now  be  considered. 

190.  One  ground  of  application  to  the  King  in  his  Council  ^'^uosi^' 
was  the  poverty  of  the  applicant,  which  prevented  him  from 
pursuing  his  remedy  in  the  ordinary  courts,  or  the  preponderant 
wealth  -and  power  of  the  party  complained  against.  Such  cases 
the  Council  took  cognizance  of  and  disposed  of  in  a  summary 
manner.  Henry  VIII  ordered  two  members  of  his  Council  to 
sit  daily  to  hear  poor  men's  complaints.  This  developed  into 
the  Court  of  Requests  which  sat  at  Whitehall,  but  which  was 
practically  suppressed  in  1598  by  a  decision  of  the  court  of 
Common  Pleas  that  it  was  not  a  legal  court. 

The  Council  also  claimed   and  exercised  for  a  long  time    '^^^^1^^^^'^'^!^^ 
a  jurisdiction  to  punish  crimes  against  the  government  or  public 
order,  frauds  and  conspiracies  and  various  other  offences.     By 
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the  end  of  Elizabeth's  reign  most  of  this  jurisdiction  had  come 
to  be  exercised  by  a  tribunal  partly  at  least  distinct  from  the 
Council,  the  famous  court  of  Star  Chamber.  This  court,  which 
proceeded  in  a  summary  way  without  trial  by  jury,  was  used 
by  the  first  two  Stuart  kings  as  a  powerful  instrument  of 
tyranny,  inflicting  very  severe  punishments  in  an  arbitrary 
fashion.  It  thus  became  very  odious,  and  was  abolished  by  tbe 
Long  Parliament  in  1640. 

"chMM*  °'  191.  But    the   most  important    outgrowth    of    the  King's 

extraordinary  judicial  authority  was  the  equitable  jurisdiction  of 
Chancery. 

o^^'mmmon  At  a  Very  early  period  the  forms  of  procedure  in  the  cora- 

w  reme  les.  jjjqq.]^^^  courts  bccamc  fixed  and  rigid,  and  as  in  the  course  of 
the  development  of  society  the  relations  between  men  grew 
more  complicated  and  a  more  exact  adjustment  of  legal  remedies 
to  these  was  called  for,  those  courts  found  themselves  unable  to 
supply  it.  A  great  many  cases  arose  in  which  the  common  law 
courts  were  unable  to  do  complete   justice.     In  such  cases  re- 

^th^Ktog*"  course  was  had  to  the  still  wide  and  undefined  royal  preroga- 
tive. People  who  were  aggreived  and  could  not  get  redress  at 
law  applied  to  the  King  by  a  petition  or,  as  it  was  called,  a  bill, 
praying  for  his  help.  These  petitions  the  King  got  into  the 
habit  of  handing  over  to  the  Chancellor,  the  keeper  of  his  con- 
science, who  after  such  investigation  as  seemed  to  him  necessary, 
made  a  propej  order  or  decree  in  the  King's  name  ^t.  In  the 
reign  of  Edward  III  an  order  was  made  that  all  matters  which 
were  "  of  grace,"  should  be  referred  to  the  Chancellor  ;  and  in 

tie"ciSnMi- ti™e  the  practice  naturally  grew  up  of  presenting  petitions  or 
bills  directly  to  the  Chancellor  in  his  court  of  Chancery,  instead 
of  to  the  King.  In  early  times  some  applications  based  not 
upon  the  inadequacy  of  the  remedy  at  law  but  upon  the  de- 
fendant's being  a  powerful  man  able  to  defy  the  power  of 
the  courts  or  upon  the  poverty  of  the  applicant  took  this  same 
course.  But  this  practice  ceased  so  long  ago  that  it  need  not 
be  farther  noticed ;  such  reasons  do  not  now  and  have  not  for 
some  centuries  formed  any  ground  for  a  resort  to  Cliancery. 
The  introduction    in  the  reign  of  Edward  III  of  uses,^  which 

»  See  Ohapt.  XXX. 
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the  courts  of  law  would  not  enforce  at  all,  greatly  extended  this 
equitable  jurisdiction  of  the  Chancellor.  A  writ  known  as  a  sub-  ^^^ ,  '"'*  °° 
poena  was  invented,  according  to  some  accounts  by  John  Wiil- 
tham,  bishop  of  Salisbury,  Chancellor  under  Kichard  II,  by  which 
the  defendant  was  snmmoned  to  appear  before  the  Chancellor  and 
make  answer  to  the  bill,  and  a  regular  course  of  procedure  in 
equitable   actions    was    gradually   evolved.      For  a  lone  time  Reduction  of 

, ,  1 .    J.         .  ,  .  equity  to  a 

the  relvei  given  was  arbitrary  and  irregular,  largely  at  the  system. 
Chancellor's  discretion,  which,  as  was  derisively  said,  was  all 
the  same  as  if  it  were  according  to  the  length  ,of  the 
Chancellor's  foot.  But  when  the  office  of  Chancellor  came 
to  be  regularly  filled  by  lawyers  more  orderly  and  legal  methods 
prevailed.  The  former  decisions  of  the  court  were  followed  as 
precedents,  fixed  principles  and  rules  were  established,  and 
gradually  an  entire  new  system  of  law  was  developed  which 
was  and  still  is  known  by  the  name  of  equity.'"  Lord  Notting- 
ham, who  was  made  Chancellor  in  1673,  reduced  the  practice 
of  the  court  to  order  and  laid  the  foundations  of  the  modern 
law  of  equity,  which  has  since  been  extended  and  improved. 

192.  About  the  time  of  Henry  VIII,  the  business  of  the^';?™!;^'^  °' 

''  '  tne  RoUb. 

court  becoming  too  heavy  for  the  Chancellor  alone,  the  Master 
of  the  Eolls,  or  chief  clerk  of  the  court,  began  to  act  as  a  judge  ; 
and    afterwards    by    statute  of   George    III  a  Vice-Chancellor  vice  chaucoi- 

lors. 

was  appointed,  and  two  more  Vice-Chancellors  have  been  added 
in  the  reign  of  the  present  Queen.  Formerly  the  Chancellor  heard 
appeals  from  the  Master  of  the  Eolls  and  the  Vice-Chancellors, 
who  as  acted  iudges  of  first  instance.    But  in  1851  a  Court  ofComtoi  Ap. 

^        "      .  peal m 

Appeal  in  Chancery  was  created,  consisting  of  the  Chancellor    °^«^««"^y' 
and  two  Lords  Justices  of  Appeal.     All  these  were  subdivisions 
of  the  ■  court  of  Chancery,  which  was  a  single  court. 

There  was  also  a  court  of  equity  in  the  Exchequer  besides  BauiS'°inBx. 
the  ordinary  common  law   court.      Some   petitions   for  extra-    °''®i"^'- 
ordinary  relief   seem,  in   the   confusion   between  the  different 
departments  of  the  government  which  prevailed,  to  have  gone 
to  the  barons  of  the  Exchequer  instead  of  to  the  Chancellor. 
But  that  court  never  did  much  business,  and  was  abolished  in 

1841. ' 

10  See  iSSr  ~ 
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The  House  of  Lords  v^as  the  ultimate  court  of  appeal  from 
the  courts  of  equity  as  well  as  from  those  of  common  law. 
The  Court  oE         193.  The  court  of  Admiralty  is  said  to  have  been  originally 
Admirpity,    .^^^.^^^^^  ^^  ^^^^  Edward  III.     It  was  held    before  the  Lord 
High  Admiral  of    England    or  a   judge  who    was  his    deputy. 
There  are  really  two  separate    courts  included  under  the  com- 
mon name  of  the  court  of  Admiralty,  the  Instance  Court  and 
The  former  is    the    ordinary    court,  which 
administers  the  maritime  law.     The  latter  is  a  special  tribunal 
The  Prize    only  existing,  or  at  least  only  acting,  in  time  of  war,  wiiose 
'^'""''      function  it  is  to  adjudicate    upon  questions  of  prize,  that  is, 
of  the  lawfulness    of  captures   made  from  the  enemy  and  the 
Vice  Admi.  disposition    of  the  captured  property."      There  are   also  Vice- 

ralty    Courts.         ^  .         i  i       • 

Admiralty  courts  in  the  colonies. 

The  appeal  from  the  court  of  Admiralty  was  formerly  to 
the  King  in  Chancery,  the  appeal  being  heard  by  a  Court  of 
Delegates  commissioned  by  the  King  for  that  purpose.  But  by  a 
statute  of  William  IV  all  appeals  from  the  Admiralty  and 
Vice- Admiralty  courts  were  to  be  taken  to  tbe  King  in  Council, 
i.e.  to  the  Privy  Council. 

The  Privy  Council  is  also  the  ultimate  court  of  appeal 
from  the  courts  of  the  English  colonies.  The  powers  of  the 
Privy  Council  as  a  court  are  exercised  by  what  is  known  as  the 
Judicial  Committee  of  the  Council,  composed  of  lawyers  ap- 
pointed members  of  the  Council  for  that  "purpose. 

194.  The  new  County  Courts  are  courts  established  in  the 
counties  pursuant  to  a  statute  passed  in  1846.  They  are  courts" 
of  limited  civil  jurisdiction  at  law,  in  equity  and  in  admiralty" 
for  the  disposal  of  small  cases.  They  have  no  connection  with 
the  ancient  County  CoUrts. 

195.  Formerly  cases  of  bankruptcy  came  before  commis- 
sioners appointed  by  the  Chancellor,  and  appeals  might  be 
taken  to  Chancery.  But  in  London  a  court  known  as  the 
London  Court  of  Bankruptcy  had  for  a  long  time  existed,  and 
by  statute  in  1869  it  was  given  jurisdiction  in  bankruptcy 
within  what  is  designated  as  the  London  district.     The  rest  of 
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the  country  is  divided  into  bankruptcy  districts  in  which  the 
County  Courts  act  as  courts  of  bankruptcy. 

Justices   of   the  peace  in  Quarter  and  Petty  Sessions  try  Jnft'oes  of 

^  ^  >i  J       the  peace. 

minor  criminal   cases ;  but  these  officers   in  England  have  no 
jurisdiction  over   civil    actions.     There  is  now  also  a  Central  ^,^af  coSt! 
Criminal  Court  in  London. 

196.  The    duchies  of  Cornwall  and    Lancaster    and    the  d^Mes^  Sla 
counties    of    Durham    and    Chester,    which    latter    are    called     paStiie! 
counties  palatine,  were  formerly  under  the  jurisdiction  of  their 

own  dukes  or  earls,  who  enjoyed  therein  certain  royal- rights 
and  prerogatives,  among,  the  rest  the  right  of  holding  courts 
of  their  own  resembling  the  royal  courts.  Some  of  those  courts 
still  remain.   , 

Scotland,    Ireland,  the  Channel   Islands   and  the   Isle  of  i^°l'°'',oi?f3 
Man  have  also  their  separate  courts. 

197.  Besides  the    above    described   courts  there  are  a  few  Certain  minor 

COUTlJS* 

others  of  which  a  mere  mention  will  suffice.  These  are  the  courts 
of  the  two  universities  of  Oxford  and  Cambridge,  held  before  the 
vice  chancellor  of  the  university  or  his  deputy,  having  jurisdic- 
tion over  most  causes  in  which  students  are  parties,  and 
proceeding  according  to  the  forms  of  the  civil  law ;  the  city 
courts  of  London  and  other  cities  ;  the  courts  of  Pie  Poudre  and 
of  the  Clerk  of  the  Market,  the  former  a  court  of  civil  and 
the  latter  of  criminal  jurisdiction,  held  in  fairs  and  markets 
to  dispose  expeditiously  of  petty  disputes  arising  and  petty 
crimes  committed  there  ;  the  Forest  Courts,  which  were  formerly 
held  for  the  transaction  of  various  business  connected  with  the 
management  of  the  royal  forests  and  the  punishment  of  offences 
against  the  forest  -laws  ;  the  court  of  the  Marshalsea  and  Palace 
Court  at  Westminster,  having  jurisdiction  of  certain  causes  in 
which  the  members  of  the  royal  household  are  concerned  and 
certain  offences  committed  in  or  nejir  to  the  royal  palaces  ;  the 
Court  of  Policies  of  Insurance  which  formerly  existed  in  London 
for  determining  in  a  speedy  and  summary  manner  disputes 
about  insurance  contracts;  and  the  Stannary  courts  in  Devon 
and  Cornwall  for  hearing  suits  by  and  against  persons  engaged 
in  tin  mining  in  those  counties. 

198.  The    ecclesiastical    courts   remain    to  be   considered.  '^tiolfcouT/." 
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Before   the  Norman    copquesfc   there  were  no  separate   church 
courts.     The  bishops  sat  in  the  popular  courts,  and  ecclesiastical 
causes    were   tried   there.     But  William  I  forbade  this ;  from 
which  resulted  the  establishment  of  the  ecclesiastical  courts. 
The  Arohdea-         The  Archdeacon's  Court  is  held  in  each  archdeaconry  before 

con  s  Court. 

a  judge  appointed  by  the  archdeacon  and  called  his  official,  and 
is  the  lowest  in  rank  of  all  the  ecclesiastical  courts.    An  appeal 
lies  from  it  to  the  Consistory  Court, 
to"*  0°^'  '^^^  Consistory  Court  is  the  court  of  the  bishop    of  each 

diocese.     The  bishop's  chancellor  or  his  commissary  is  the  judge. 
The  Court  of         The  Court    of   Arches,    whereof  the   judge  is  the   dean  of 

Arclies* 

the  arches,  so  called  because  he  formerly  held  his  court  in  the 
church  of  St.  Mary  le  bow  (de  arcubus),  is  a  court  of  appeal 
belonging  to  the  archbishop  of  Canterbury.  It  hears  appeals 
from  all  inferior  ecclesiastical  courts  in  the  province.  The 
principal  official  of  the  archbishop  of  York  has  a  similar  court 

^'pectmMs."' ^^''  ^^^  province.    The  Court  of  Peculiars  is  a  branch  of  the 
Court  of  Arches  and  has  original  jurisdiction  over  certain  parishes 
which  are  exempted  from  the  jurisdiction  of  the  bishops. 
coS^  The  Consistory    Courts  were  the  ordinary  courts    for  the 

probate  of  wills  and  the  granting  of  administration  on  the 
estates  of  deceased  persons.  But  if  the  deceased  left  bona  nota- 
bilia,  that  is  goods  of  the  value  of  200  shillings  or  more,  in  two 
or  more  different  dioceses,  the  probate  belonged  to  the  archbishop, 

^tfve^TO^^a°d    was  granted  in    his  •Pj'erogative   Court,  which    was  held 
before  a  judge  appointed  by  him. 

e^SstiiSi  ^™™  *^®  archbishop's  courts  the  appeal  was  originally  to 

'^^-  the  Pope,  but  after  the  reformation  to  the  King  as  the  head  of 
the  church.  This  jurisdiction  the  King  exercised  by  commis- 
sioners called  the  Court  of  Delegates,,  as  in  the  case  of  appeals 
from  Admiralty,  but  it  has  now  been  transferred  to  the  Privy 
Council. 

p«bltrS.a  In  1857  the  jurisdiction  over   wills,  administration    and 

Divorce,    diyorces  was  taken  from  the  ecclesiastical  courts  and  vested  in  a 
Court  of  Probate  and  a  Court  of  Divorce. 

^to^S*"  199.  By  the  judicature  act,passed  in  1873  and  modified  in 

1875,  the. courts  of  Chancery,  King's  Bench,  Exchequer,  Com- 
mon Plea&  Exoheauer  Chamber.  Admiralty.  Probate  and  .Divorce. 
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and  the  London  Court  of  Bankruptcy  were  abolished,  and  in 
their  place  was  set  up  the  Supreme  Court  of  Judicature,  having  ™^(,f,^jP|.^^™* 
the  powers   and  jurisdiction    of  all  of  them.      This  court    is    ''S\,^'|^ 
divided  into  two  parts,  namely  the  High  Court  of  Justice,  which     Jnstioo. 
is  a  court  of  first  instance,  and  the  Court  of  Appeals  exercising  The^conit  of 
chiefly  an  appellate  jurisdiction.     The  High  Court  is  subdivided 
into  divisions,  which  bear  the  names  of  the  old  courts,  such  as  ""^^f  0^1^°' 
the  Chancery  Division  or  the  King's  Bench  Division.     The  Com- 
mon Pleas  Division  and  -the  Exdiequer  Division  have  since  been 
abolished,  so  that  the  High 'Court  of  Justice  now  consists  of  the 
Chancery,  King's  Bench  and  Probate  Divisions.     These  parts  and, 
divisions  art  not  however  separate  courts,  but  branches  of  a  single 
Supreme  Court.    From  the  Court  of  Appeals   there   is   still    an  The  House  ot 

,  ^'^  Lorda. 

ultimate  appeal  to  the  House  of  Lords. 
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CHAPTER  XI. 

THE   AMERICAN   COURTS, 

200.  The   American    courts   are   either    national  or    state 
Natiouai  anij  °°"^^S'      '^^'^  former  are  also  called  federal  courts  or  United 

The  judicial  powers  of  the  national  government,  like  its 
,. .     other  powers,  are  limited  to  such  as  are  granted  to  it  in  the  con- 

The  judicial  '  '  "  _  _  ^ 

^""aifiomi^^  stitutiou,  whllo  the  state  courts  have  all  jurisdiction  that  is  not 
goTemment.  ^j^j^gj^  ^^^y  fj-Qm  them  by  the  constitution.  The  presumption 
therefore  is  against  the  jurisdiction  of  a  national  court  and  in 
favor  of  that  of  a  state  court.  In  this  sense  all  the  national 
courts  are  sometimes  said  to  be  courts  of  limited  jurisdiction ; 
but  they  are  more  properly  considered  as  courts  of  general 
jurisdiction  within  the  scope  of  the  powers  of  the  national 
government.  The  judicial  power  of  the  United  States,  as  de- 
fined in  the  constitution,^  depends  either  upon  the  subject  matter 
of  the,  suit  or  upon  the  nationality  or  citizenship  of  the  parties 
to  it. 
As  to  subject         As  to  subiect  matter:  it  extends  to  all  cases  at  law  and  in 

matter,  ■' 

equity  arising  under  the  constitution,  laws  and  treaties  of  the 
United  States,  and  to  all  cases  of  maritime  and  admiralty  jurisdic- 
tion. Matters  of  probate,  administration  and  divorce  are 
excluded.  A  case  is  said  to  arise  under  the  law  of  the  United 
States  when  the  action  is  brought  directly  to  enforce  or  protect 
a  duty  or  right  created  by  that  law  or  the  defendant's  defence 
rests  upon  a  national  law.  A  suit  for  the  infringement  of  a 
patent  right  is  of  this  kind,  patents  for  inventions  being  granted 
only  by  the  national  government.  But  if  the  seller  of  a  patent 
right  sues  the  buyer  for  the  price,  the  right  violated  by  the 
latter's  refusal  to  pay  is  not  the  patent  right  itself  but  the  right 
created  by  the  contract-  of  sale,  which  falls  under  state  law,  so 

lAit.  lU. 
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that  the  suit  must  be  brought  in  a  state  couft.  Questions  of 
national  law  may  however  arise  incidentally  in  state  courts; 
for  instance,  if  in  the  last  mentioned  example  the  buyer  should 
set  up  the  defence, that  the  patent  was  void,  thts  state  court 
might  have  tp  pass  upon  its  validity,  which  would  depend 
niion  the  law  of  the  United  States. 

As  to  parties:  the  judicial  power  of  the  national  government  Aa  to  parties, 
covers  all  controversies  to  which  the  United  States  is  a  party, 
controversies  between  two  or  more  states,  between  a  state  and 
citizeus  of  another  state,  between  citizens  of  different  states, 
between  citizens  of  the  same  state  claiming  land  by  grants  from 
different  states,  and  between  a  state  or  the  citizens  thereof  and 
foreign  states,  citizens  or  subjects ;.  also  cases  affecting  ambas- 
sadors, other  public  ministers  and  consuls.  Those  provisions 
would  authorize  a  suit  in  the  national  courts  by  a  private 
person  against  a  state.  The  bringing  of  such  a  suit  led  to  the 
adoption  in  1798  of  the  eleventh  amendment  to  the  constitu- 
tion forbidding  it. 

201.  The  Supreme  Court  of  the  United  States  is  created  omfmS 
and  its  jurisdiction  defined  by  the  constitution  itself,  and  "^  o°^^^- 
Congress  can  not  by  statute  restrict  its  jurisdiction.  But  the 
other  national  courts  are  creatures  of  Congress,  set  up  by 
statute  under  the  general  authority  given  to  Congress  to 
estaTalish  courts  inferior  to  the  Supreme  Court,  and  they  have 
only  such  jurisdiction  as  Congress  has  seen  fit  to  confer  upon 
them.  Therefore  it  is  not  necessary  that  the  whole  field  of 
judicial  power  marked  out  in  the  constitution  should  in  fact  be 
occupied.  So  far  as  it  is  not,  the  states  may  occupy  it.  In  fact 
the  jurisdiction  given  to  the  national  courts  by  Congress  is  not 
quite  as  extensive  as  might  have  been  given.  That  matter 
was  originally  regulated  by  the  judiciary  act  of  1789,  which 
forms  the  basis  of  the  present  law,  though  it  has  been  since 
considerably  modified. 

So  far  as  the  jurisdiction  of  the  United  States  courts  de-    -^"^nd™ 
pends    upon     subject    matter,    that  jurisdiction    is     generally  jSaiiotiol 
exclusive,  the  state  courts  being  prohibited  from  interfering  with 
such   casep.     But   when  it  depends  upon  the  parties,  it  is,  in 
most    suits  between  private  persons,  concurrent    with   that  of 
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the  state  courts,  the  plaintifif  being  permitted  to  begin  his  suit 
in  a  national  or  a  state  court  as  he  pleases.  In  the  latter  case, 
however,  the  action  may  be  removed  from  the  state  court  into 
a  national  court  if  any  party  desires  it. 

202.  Every  state  is  organized  into  one  or  more  judicial  dis- 
tricts, in  each  of  which  is  a  District  Court  of  the  United  States, 
held  by  a  single  judge  known  as  a  district  judge.  This  is  a 
court  of  first  instance  in  admiralty,  including  matters  of  prize, 
in  bankruptcy  and  in  a  few  classes  of  cases  at  law  and  in 
equity ;  it  has  also  jurisdiction  of  crimes  against  the  United 
States. 

203:  The  districts  are  grouped  into  nine  circuits,  and  in 
each  circuit  a  Circuit  Court  .of  the  United  States  is  held  from 
time  to  time  in  every  separate  district.  The  Circuit  Court  has 
original  jurisdiction  at  law  and  in  equity,  and  formerly  heard 
appeals  from  the  District  Courts.  At  first  the  justices  of  the 
Supreme  Court  of  the  United  States  were  the  only  judges  of  the 
Circuit  Courts,  each,  justice  having  a  circuit  assigned  to  him 
which  he  visited  at  least  once  a  year  to  hold  court.  Eut  as  the 
business  of  the  national  courts  increased  this  was  found  insuffi- 
cient, and  one  or  more  circuit  judges  are  now  appointed  in  each 
circuit.  At  present  the  ordinary  sessions  of  the  court  are 
held  by  the  circuit  judge  or  by  one  of  the  district  judges, , 
certain  matters  however  being  reserved  for  the  full  court  in 
which  the  Supreme  Court  justice  sits  with  one  or  two  of  the 
other  judges. 

In  1891  a  Circuit  Court  of  Appeals,  consisting  of  three 
judges,  was  created  in  each  circuit,  to  which  appeals  are  taken 
from  the  Circuit  and  District  Courts.  * 

204.  The  Supreme  Court  of  the  United  States  sits  at 
Washington,  and  is  composed  of  the  Chief  Justice  of  the 
United  States,  and  eight .  associate  justices.  It  has  original 
jurisdiction,  according  to  the  constitution,  in  cases  affecting 
ambassadors,  other  public  ministers  and  consuls,  and  those  in 
which  a  state  is  a  party.  But  its  principal  business  is  to  hear 
appeals  from  the  circuits,  and  in  certain  cases  from  the  terri- 
torial and  state  courts. 

Generally  the  state  courts  are  not  inferior  to  the  national 
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courts,  and  there  is  no  ^appeal  from  the  former  to  the  latter. 
But  an  appeal  lies  from  the  highest  court  of  a  state  in  which  a 
decision  could  be  had  to  the  Supreme  Court  of  the  United 
States  whenever  the  state  court  has  decided  against  the. validity 
of  a  statute  or  treaty  of  the  United  States  or- an  authority 
exercised  under  them,  or  of  any  right  or  authority  claimed  or 
exercised  under  the  constitution  or  a  national  statute  or  treaty, 
or  in  favor  of  the  validity  of  any  state  statute  or  authority 
exercised  under  a  state  which  is  questioned  on  the  ground  of  its 
being  repugnant  to  the  constitution,  treaties  or  laws  of  the 
United  States.  Such  a  right  of  appeal  is  necessary  to  prevent- 
the. state  courts  from  overriding  the  national  c'bnstitution  and  to 
insure  a  uniform  construction  of  that  instrument.  But  on 
questions  of  state  law  the  decision  of  the  state  courts  is  final 
andean  not  be  reviewed  on  an  appeal  to  the  Supreme  Court. 

205.  The  Court  of  Claims  is  a  tribunal  for  passing  upon  ''^''ciai'^'  "' 
claims  of  private  persons  against  the  United  States,  because  the 
United  States  can  not  be  sued  in  the  ordinary  courts.    It  sits 

at  the  national  capital. 

206.  In  each  judicial  district  there  is  a  United  States  Attorneys 
district  attorney  who  represents  the  government  in  legal  pro- 
ceedings, and  a  United  States  marshal,  with  deputy  marshals  ararshais. 
under  him,  who  corresponds  to  a  sheriff,  acts  as  the  executive 
officer  of  the  national  courts,  and  has  the  powers  of  a  peace 
officer  within  the  limits  of  the  jurisdiction  of  the  national  govern- 
ment.     The  general  duty  of  keeping  the   peace  and  ordinary 

police  functions  belong  to  the  states.     Thus  if  a  riot  occurs  in 

a  state,  it  must  be  put  down  by  the  state  authorities.     But  if 

the  rioters  should  interfere  with  the  running  of  mail  trains  or 

with  the  execution  of  the  mandates  of  the  national  courts,  the 

national  government  might   interfere.     Also  it  is  the  duty  of 

the  marshal   to    arrest    persons  guilty    of    crimes  against  the 

United   States.      There  are  also  one  or   more    United   States  ^'^*„''^^^";'°' 

commissioners    in  each  district,  who   discharge  various   duties     "™^'^^ 

connected   with    proceedings  in  the    United   States  courts    and 

act  as  examining  magistrates^  in  criminal  cases  triable  in  those 

courts. 

2  See  ?  1245, 
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207.  The  courts  of  the  District  of  Columbia  and  the 
territories  are  national  courts,  there  being  in  those  places  no 
state  governments.  They  have  all  the  powers  and  jurisdiction 
which  within  the  states  are  exercised  by  either  national  or  state 
courts,  and  in  their  organization  they  resemble  the  latter. 

208.  The  judicial  organizations  of  the  states  vary  a  good 
deal  in  their  details  and  in  the  names  given  to  the  different 
courts. 

Each  state  has  a  court  of  last  resort,  usually  called  the 
Supreme  Court  or  Court  of  Appeals,'  which  exercises  appellate 
jurisdiction  over  the  other  courts  of  the  state. 

The  highest  court  of  original  jurisdiction  generally  bears 
the  name  of  the  Superior  or  Supreme  Court,*  and  holds  terms 
several  times  each  year  in  every  county  in  the  state.  In  a  few 
states  the  sittings  in  banc  are  held  in  the  state  capital  only, 
and  single  judges  go  on  circuit  to  the  counties  for  the  trial 
of  cases,  like  the  English  judges.  This  court,  like  the  King's 
Bench  in  England,  has  a  supervisory  -and  appellate  power  over 
inferior  tribunals.  Grenerally  it  is  a  court  of  both  law  and 
equity,  but  a  few  states  have  separate  equity  courts  called 
courts  of  Chancery. 

There  are  also  local  courts  having  a  limited  jurisdiction  at 
law  and  sometimes  in  equity,  known  by  various  names,  such 
as  courts  of  Common  Pleas  or  County  Courts,  and  City  Courts 
in  cities. 

In  some  states  civil  and  criminal  jurisdiction  is  exercised 
by  the  same  courts,  while  others  have  separate  criminal  courtp, 
called  by  a  number  of  different  names. 

The  courts  which  have  jurisdiction  In  probate  and  admi 
nistratiou    matters  and  in    the  appointment  of   guardians  art 
usually   separate  courts  bearing  various  titles,  sucli  as   Probate 
Courts,  Surrogates'  Courts,  Orphans'  Courts,  Prerogative  Courts 
or  Ordinary's  Courts. 

3  In  some  states  there  are  Courts  of  Appeal  which  are  intermediate 
appellate  courts,  not  the  highest. 

*  A  court  which  is  called  the  Supreme  Court  of  a  state  may  therefore 
be  either  the  highest  court  of  the  state,  the  ultimate  appellate  court,  or 
merely  the  highest  couit  of  original  jurisdiction,  having  a  Court  of  Appeals 
over  it. 
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In  a  few  statefl  there  are  Courts  of  Claims  for  adjudicating    op°^^ 
upon  claims  of  private  persons   against  the  state ;  in  the  other 
states  such  claims  go  to  the  ordinary  courts  or  to  the  Legisla- 
ture. 

Justices  of  the  Peace  have  civil  and  criminal  iurisdiction    Jnst'cea  ot 

«  the  peace. 

in  petty  cases  at  law.  Sometimes  they  have  a  very  limited 
equitable  jurisdiction.  Their  courts  in  some  states  are  courts 
of  record  and  in  others  not. 

Police  Courts  are  petty  criminal  courts  in  cities,  boroughs  PoUoe  courts 
and  villages.     Usually  they  are  not  courts  of  record. 

209.  The  Senate  of  the  United  States  and  the  state  Senates  '^^^hment 
act,  like  the  House  of  Lords  in  England,  as  courts  of  impeach- 
ment on  prosecutions  instituted  by  the  lower  houses,  but  only 
in  cases  of  misconduct  in  office  on  the  part  of  public  officers, 
and  the  only  penalty  they  can  inflict  is  deposition  from  office. 
In  a  few  of  the  states  the  Senate  formerly  constituted  a  court  "^sem^ 
of  appeal,  like  the  English  House  of  Lords,  but  that  plan  has 
been  everywhere  given  up. 
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PAET  SECOND.    PRIVATE  LAW. 

SUBDIVISION  I.    DEFINITIONS  AND  GENERAL  PRINCIPLES. 

CHAPTER    XII. 

PERSONS. 
Deaiiition  of  210.  A  person  in  law   means  that   which  is  capable  of 

person.  '    ,  ,  , 

having  rights  or  duties.    A  natural  person  is  a  human  being. 

Na^rai  and  An  artificial,  legal  or  juridical  person  is  something  other  than  a 
persons,     jjunian  being  which   is    regarded  for   legal  purposes  as  having 
rights  or  duties,  for  example  a  corporation. 

To  some  extent   a  child   in  ventre  sa  mere  is  treated  as 

Unborn  chilli,  a  persou.  He  may  have  an  estate  limited  to  him;*  and  it  has 
been  held  that  after  his  birth  he  could  maintain  an  action  for  a 
personal  injury  inflicted  upon  him  before  birth  by  the  negligence 
of  another  by  reason  of  which  he  was  born  deformed. 

Siitott*  211.  A   person's  natural  life   ends  at    his   natural  death. 

But  at  common  law.  if  a  person  was  sentenced  to  perpetual 
banishment  or  abjured  the  realm^  or  entered  into  religion,  that 
is,  become  a  monk,  he'  was  regarded  as  civilly  dead.  His  pro- 
perty was  administered  upon  and  disposed  of  as  though  he  were 
dead,  and  he  was  incapable  of  holding  property  or  making 
contracts.  The  law  however  still -protected  his  personal  security. 
Because  of  the  possibility  of  civil  death  it  became  customary 
whenever  in  a  deed  or  legal  document  'the  term  of  a  person's 
life  was  mentioned  to  specify  his  natural  life.  There  is  now 
no  such  thing  as  civil  death.  . 

^"I'toSfe™*  A  person  proved  to  have  been  alive  at  a  past  time  is 
prima  facie  presumed  to  be  still  living,  at  least  for  a  time 
within  the  ordinary  limit  of  human  life;  but  this  presumption 

1  See  §  565.        2  See  |  1238. 
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ceases  if  he  has  not  been  he^yd  of  for.  seven  years.  When 
two  persons  perish  in  the  same<  calamity,  as  in  a  shipwreck^ 
and  it  is  not  known  which,  died  first,  the  civil  law  has  various 
presumptions  on  that  point,  for,  instance  that  in  certain  cases 
the  elder  survived  and  in  certain,  cases  the  younger.  The 
common  law,  if  no  proof  is ,  forthcoming,  will  assume  that 
both  died  at  the.  same  time,  so  that  neither  could  be  heir 
to  the  other.  Thus  if  a  man  was  the  owaer  of.  property- 
and  he  and  his  son  were  killed  in  the  same  battle,  it  could 
not  be  presumed  that  the  younger  man  lived  the  longer,  so  that 
he  inherited  his  father's  property;  but  the  property  would  descend 
to  the, next  heir  of. the  father  rather  than  to  the  heir  of  the 
son. 

212.  Persons  are    of, legitimate. or  illegitimate   birth.     A  Legitimaoy. 
legitimate  child  is  one  that  is  either  born  or. begotten  in  lawful 
wedlock,  that    is,   at  a  time,  when  his .  father  and  mother  are 
husband  and  wife.      If  a  child  is  begotten  before  his  parents' 
marriage    but   born   afterwards,   or  begotten  -while    they    are 
married   but    born  aftei  ,  the.  marriage  has   been'   dissolved  by 
death  or    divorce,  he   is  legitimate.      A    child,  not  so,  born  or 
begotton  is  illegitimate  or  a  bastard.     The  law  presumes  strongly  ^a^t""!^™' 
in  favor  of  legitimacy.      If  a   married    woman  bears  a   child       ™'"'^" 
during  her  marriage  or  within  a  competent  time  thereafter,  the 
law  presumes  that  her  husband  is  the  father  of  the  child:  and 
that   it   is  legitimate,  and. will  not  permit  the  contrary  to- be 
proved  except  by  proof  that  it  was  physically  impossible  that 
the  husband  could  have  been  the  father  or  morally  certain  that 
he  was  not.     Nor  may   non-access  of  the  husband  to  his  wife 
at  the  time  when  the.  child,  must  have  been  begotton  be  shown 
for  the  purpose  of  proving  the  child  illegitimate,  if  he, was  where 
he  might  possibly  have  had  access  ;  nor  impotence  on  his  part. 
By  the  civil  law  if  the  parents  of  a  bastard  intermarry  after  m^rille'Si 
his  birth  he  is  thereby,  legitimated.     The  common  law  does  not-    i'"™*^- 
admit  this  ;  but  in  several  of  the.  United  States  the  more  merci- 
ful, rule  of  the,  civil, law  has  been  adopted  by  statute. 

jil3.  A  legitimate  child  takes  the  family  name  or  surname     THamca. 
of  his  father,  and  acquires  a  christian  or  given  name  by  reputa- 
tion.   There  is  no  regular  way  of  acquiring  a  given  name;  baptism 
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has  no  legal  eflfect.  A  bastard  may  gain  a  surname  also  by  re- 
putation. The  law  recognizes  only  one  given  name,  what  is 
commonly  called  a  middle  name  is  for  legal  purposes  disregarded  ; 
but  if  two  persons  have  the  same  surname  and  christian  name, 
the  middle  name  may  be  resorted  to  to  distinguish  them.  A 
tree  of  wrong  persou  mav  bind  himself  in  a  contract  or  any  transaction  by 

name.         *  **  i       i  i  "•       x 

any  name  that  he  chooses  to  use,  whether  bis  true  name  or 
not,  and  may  acquire  rights  by  any  name.  The  only  conse- 
quence of  using  a  wrong  name  is  that  it  may  make  it  difficult 
to  prove  that  he  is  the  person  intended  to  be  denoted  by  it. 

Change  of  Therefore  there  seems  to  be  no  legal  obstacle  to  a  man's 
changing  his  name  at  his  pleasure.  In  most  places,  however, 
provision  has  been  made  by  statute  for  changing  a  person's 
name  by  the  decree  of  a  court,  so  that  the  change,  being  a 
matter  of  public  record,  shall  be  susceptible  of  easy  proof. 
Initials.  So  also,  although  an  initial  or  abbreviation  of  a  name  is  not 
properly  a  name,  yet  practically   it  can  usually    be    mad»  to 

Identity  of  Bcrve  as  such  in  a  signature.     Identity  of  name  is  mrima,  fa/:ie 

name.  " 

proof  of  identity  of  personality.  For  instance  if  money  is  left 
by  a  will  to  John-  Doe  or  votes  for  John  Doe  are  cast  at  an 
election,  any  person  named  John  Doe  who  appears  and  claims 
the  money  or  the  office  is  presumed  in  the  absence  of  proof  to 
the  contrary  to  be  the  person  meant. 
''rSSoe""*  214.  A  person's  domicile  is  the  place  where  he  is  living 
without  any  intention  of  departing  from  it.  The  requirement 
as  to  intention  is  purely  negative  ;  it  is  not  necessary  that  he 
should  have  a  positive  intention  never  to  change  his  abode,  but 
merely  that  he  should  not  have  a  present  intention  to  change 
it.  Eesidence  is  not  the  same  as  domicile.*  A  person  may 
have  his  actual  residence  in  one  place  and  his  domicile 
in  another.  But  a  mere  temporary  sojourn  in  a  place,  as  of  a 
student  at  college  or  a  visitor  at  a  watering  place,  is  not  a 
residence.  A  person  may  change  his  domicile  at  his  pleasure  ' 
no  formal  act  is  required  nor  any  length  of  residence;  as  soon 
as  a  person  takes  up  his  abode  in  a  place  without  any  intention 

3  The  words  domicile  and  residence  are  however  often  used  indiscrimi- 
nately, so  that  it  is  sometimes  diificult  to  decide  when  either  word  occurs  in 
a  statute  which  is  really  meant. 
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of  removing,  he  acquires  a  domicile  there.     The  domicile  which  Domicile  ot 

ongiD, 

a  person  has  at  his  hirth  is  called  his  domicile  of  origin.     If 

he  afterwards  acquires  a  different- domicile  and   then  abandons 

the  latter  without  gaining  a  new  one,  he  reverts  to  his  domicile 

of  origin.     Settlement  is  a  peculiar  species  of  domicile  which  a  Settiomont. 

person  may  have  for  the  purposes   of  the  poor  laws.^     The  law 

in  regard  to  settlement  is  statutory  and  is  very  different  from 

the  law  of  ordinary  domicile. 

215.  Nationality  or  citizenship  is  membership  in  a  state  Nationality. 
of  which  the  person  is  a  citizen  or  subject  and  to  which  he  owes 
allegiance.  This  does  not  imply  the  possession  of  political 
rights,  such  as  the  right  to  vote  or  hold  oflSce ;  women  and 
children  are  citizens  or  subjects  as  much  as  men.  By  the 
common  law  every  person  born  within  the  dominions  of  the 
Crown  of  England,  or,  as  it  was  otherwise  expressed,  within 
the  allegiance  of  the  King,  was  an  English  subject  and  could 
not  by  any  act  of  his  own  or  of  any  foreign  sta,te  be  divested 
of  his  nationality  ;  nemo  potest  exuere  patriam.  The  courts  in 
the  United  States  adopted  at  first  the  same  rule ;  but  from  the 
first  foundation  of  the  government  foreigners  have  been  per-? 
mitted  to  acquire  American  citizenship  by  naturalization,^  and 
Congress  by  statute  in  1868  declared  the  right  of  expatriatTon 
to  be  a  natural  and  inherent  right.  Naturalization  is  also  per- 
mitted in  England.  By  the  law  of  both  countries  the  child  of  a 
citizen  or  subject  born  abroad  may,  if  he  chooses,  claim  his 
father's  nationality,  provided,  under  the  American  law,  his  father 
has  ever  lived  in  the  United  States. 

In  the  United  States  there  is  a  double  citizenship,  of  the  ^^thlT^ted' 
nation  and  of  a  state.  The  fourteenth  amendment  to  the  ofa^ltatof 
constitution  declares  that  all  persons  born  or  naturalized  in  the 
United  States  and  subject  to  the  jurisdiction  thereof*  are  citizens 
of  the  United  States  and  of  the  state  where  they  reside.  A 
person  residing  in  the  District  of  Columbia  or  in  a  territory 
can  have  only  the  national  citizenship. 

*  See  ?  107.       6  gee  Ho21. 

6  This  excludes  Indians  who  retain  their  tribal  governments  and  the 
children  born  in  the  United  States  of  foreign  ambassadors  and  ministers 
and  of  attaches  of  foreign  legations. 
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Kinship.  216.  Two  persons  are  kin  or  related  to  each  other  when  one 

is  descended  from  the  other',a8  in  the  case  of  father  and  son,  or 
hoth  from  a  common  ancestor,  as  in  the  case  of  brothers  or  cousins. 
In  the  former  case  they  are  called  lineal,  iii  the  latter  collateral 

Tiie  half    kin.     If  thcv  are  descended  from  the  same  pair  of  common  an- 

blood.  ■' 

cestors,  they  are  kindred  of  the  whole  blood;  if  from  one  only  of 
the  pair,  kindred  of  the  half  blood.  Kinship  by  the  half  blood 
exists  between  the  children  of  one  man  by  different  wives  or 
of  one  woman  by  different  husbands  and  their  descendants.     A 

Bastards,  bastard  is  considered  by  the  law  to  be  filius  nullius,  and  has 
legally  no  kindred  except  his  own  descendants.  Therefore  he 
can  not  inherit  any  property  from  his  natural  father  or  mother 
or  any  of  his  natural  relatives,  or  they  from  him. 

Consanguin-  Consauguinity-us  kinship  by  descent  or  blood,  actual  kin- 

afflnity.  gjjjp.  Affinity  is  the  relationship  that  exists  between  a  man 
and  his  wife's  kindred  or  between  a  woman  and  her  husband's 
kindred. 

^kmlii  "'  ^^^  degrees  of  relationship  between  lineal  kin  are  found 

by  counting  the  steps  of  descent  from  one  to  the  other,  each  step 
constituting, one  degree.  Thus  a  man  is  rielated  in  the  first 
degree  to  his  son  and  in  the  second  degree  to  his  grandson.  For 
reckoning  degrees  among  collateral  kin  there  are  two  rules. 
TOmmon  'and  The  commou  law.  rule,  which  is  that  of  the  canon  law  also,  is 

canon  law.  ^.^  begin  at  that  one  of  the  parties  who  is  furthest  from  the 
common  ancestor,  or  at  either  party  if  they  are  equally  remote, 
and  ascend  to  the  ancestor  counting  each  step  as  one  degree. 
Thus  a  man  is  related  to  his  brother  in  the  iirst  degree,  the 
common  ancestor  being  his  father  from  whom  they  are  both 
equally  remote^  to  his  uncle  or  his  first  cousin  in  the  second 
degree,  the  common  ancestor  being  his  grandfather,  and  he 
^  being  more  remote  from  the  ancestor  than  his  uncle  is  so  that 
the  steps  must  be  counted  from  him  in  that  case,  and  equally 
remote  with  his  cousin,  so  that  the  count  may  be  from 
either ;  and  to  his  cousin's  son  in  the  third  degree,  the  com- 
mon ancestor  being  still  his  grandfather,  who  is  however  the 
great  graodfather  of  the  cousin's  son,  the  latter  being  in  this 
case  the  more  remote  from  the  common  ancestor.  That  is,  two 
persons  whose  relationship  can  be  traced  without. going  further 
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up  in  the  line  of  ascent  from  either  of  them  than  his  father 

or  mother  are  related  in  the  first  degree ;  if  it  is  necessary   to 

go  hack  to  a  grandfather  or  grandmother  of  either  of   them, 

they  are  related  in  the  second  degree;  if  to  a  great  grandparent, 

in  the  third  degree,  and  so  on.     By  the.  civil  law  rule  we  begin  ''^^°i°{^' '"" 

at  either  party  and  count  the  steps  up  to  the  common  ancestor 

and    thence  down  again  to  the  other  party.    By  this  method  of 

computation  two  brothers  are  related  to  each  other  in  the  second 

degree,  uncle  and  nephew  in  the  third  degree,  first  cousins  in 

the  fourth,  and  a  man  and  his  cousin's  son  in  the  fifth. 
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CHAPTEK    XIII. 

THINGS, 

• 

Defl^tionofa  21?.  A  thing  is  any  object  otlier  than  a  person  in  which 
rights  may  be  had.  One  person  may,  it  is  true,  have  rights  in 
another,  as  a  husband  in  his  wife  or  a  master  in  his  servant ; 
but  persons  who  thus  stand  in  a  position  analogous  to  things 
are  not  called  things.* 

^iMOTpoieS*  A  corporeal  thing  is  a  material  object ;  an  incorporeal  thing 
°^°'     is  some  ideal  immaterial  object  which  for  legal  purposes  is  treated 

^SerldM"  ^^  ^  thing.  The  most  important  kind  of  incorporeal  things  are 
things,  certain  rights  which  are  regarded  as  things.  It  would  seem  that 
no  distinction  could  be  clearer  than  that  between  rights  and 
things.  A  right  is  a  relation  created  by  law  between  persons, 
and  need  not  always  concern  things  at  all.  If  it  happens  to  be 
a  right  in  or  to  a  thing,  the  thing  is  plainly  something  quite 
different  from  the  right.  Nevertheless  a  good  deal  of  confusion 
has  prevailed  about  rights  and  things  both  in  the  civil  and  in 

thtagf  m'tte  the  commou  law.  In  the  Roman  law  nearly  all  private  rights, 
Oman  w.  gj^^gp^.  f.jjose  which  entered  into  a  person's  status,  such  as 
freedom  and  citizenship,  and  those  which  arose  out  of  his  mem- 
bership in  a  family,  were  looked  upon  as  a  kind  of  things 
capable  of  being  themselves  owned  and  possessed.  If  for  in- 
stance Caius  had  a  right  to  use  in  any  way  a  piece  of  land 
which  belonged  to  Titius,''  it  -was  considered  that  that  right 
was  itself  an  incorporeal  thing,  which  Caius  owned  in  just  the 
same  manner  as  Titius  owned  the  laind,  and  of  which  he  might 
even  be  considered  to  have  possession.  So  the  right -which 
one  party  to  a  contract  had  against  the  other  by  virtue  of  the 
contract  or  the  remedial  right  that  arose  in  a  person's  favor 
when  another  had  committed  a  wrong  against  him  was  an  in- 
corporeal  thing;   the   subject   of  ownership.     Thus  the  private 

»  While  slavery  existed  slaves  were  for  some  purposes  classed  as  things, 
2  Such  a  right  was  called  jus  in  re  aliena. 
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law,    or    at   least  the  substantive  law,  fell  into  two  divisions, 
the  jus  personarum  and  jus  rerum,  as  has  been  explained.' 

The    common    law    has    not  adopted  the  Roman  theory  of  afif^^fnYha 
incorporeal   things  in  its    entirety.     In  general  rights  are  not"""'"™ ''^''* 
regarded    as    things.     There   are  however  a  few  rights,  mostly 
rights    in   land,    which  are  classed  as    incorporeal  things,   and 
can  stand  as  the   subjects  of  property  rights.      These  will  be 
described  in  another  place.* 

218.  There    are    also    incorporeal    or    immaterial    things  inoorporeai 

...        J  .  .  °     things    other 

which    do    not   consist    of    rights.      By    the    civilians    a   uni-  tta^^siits- 
versitaa  rerum,    or   group  of  things,  such  as  a  flock  of  sheep,    u«»mit<is 
considered  as    an  entirety  and    as    distinguished  from   the  in- 
dividual   things  which  compose  it,   is  looked    upon  as  a  kind 
of   ideal    or  immaterial  thing;    but    the    common    law  seems 
not    to    make  any    use    of   that    conception.       A    telegraphic    Teiegrmng, 

1  1         *ii        /.         1         >  or,     trade-marks, 

message,  the  good  will  of  a  business,  a  trade  mark  or  a  trade  «'<=• 
secret,  an  invention  or  discovery  and  other  things  of  the  like 
nature  are  often  called  incorporeal  things.  But  it  is  doubtful 
whether  this  is  any  thing  more  than  a  convenient  popular 
form  of  expression ;  whether  for  technical  legal  purposes  it  is 
really  necessary  in  such  eases  to  posit  the  existence  of  a  thing 
at  all.  Shares  of  stock  "in  corporations  are  regarded  as  incor-  shares  of 
poreal  things. 

219.  A  fund  is  a  very  important  kind  of  incorporeal  fhing,      Funds. 
which  consists   of    a   certain  value   or  purchasing   power  in   a 
person's   hands.     It  may  exist  in  a  distinguishable  form,  em- 
bodied, so  to  spea(k,  in  specific  rights  or  things,  or  as  a  purely 

ideal  entity.  For  example,  if  a  sum  of  money  is  given  to  A  in 
trust  to  hold  and  invest  it  and  pay  the  income  to  B,  this  is  a 
fund  in  A's  hands,  A  may  at  first  receive  it  ,in  the  form 
of  money.  If  he  buys  railroad  stock  with  this,  the  stock 
represents  the  fund.  If  he  sells  the  stock  and  puts  the  pro- 
ceeds into  his  own  business,  mingling  it  with  his  own  money, 
the  fund  is  thereby  reduced  to  an  indistinguishable  ideal 
form.  Should  he  afterwards  draw  out  from  his  business 
and  set  apart  for  the  purposes  of  the  trust  an  equivalent 
amount  of  money  and  invest  it  in  land  or  other  property,  the 

3 See  ISO.         *See  2510. 
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fund  would  again  become  distinguishable.  But  all  the  time  he 
is  regarded  as  having  been  the  owner  and  possessor  of  the  fund, 
i.e.  of  a  certain  value  or  sum  of  money  which  he  is  holding 
for  B's  benefit.  This  is  a  purely  incorporeal  thing ;  it  does 
not  consist  in  the  money,  the  stock  or  the  land,  which  from 
time  to  time  represent  it  and  in  which  it  is  embodied,  but 
in  the  value  of  these, 

ciu^'on  ^"*    ^h^n    a    fund    exists   in    distinguishable   form,   any 

*™'^°'  person  who  has  a  claim  upon  the  fund  has  also  in  equity  a  claim 
upon  the  specific  rights  or  things  in  which  the  fund  is  em- 
bodied. And  this  specific  claim  often  becomes  of  importance, 
specially  in  case  of  the  insolvency  of  the  fundholder.  Thus 
if  A  holds  a  fund  the  value  of  which  is  to  be  paid  to  B,  and 
becomes  bankrupt  or  insolvent  so  that  his  creditors  only  receive 
a  portion  of  their  debts,  then  if  the  fund  is  not  in  distinguish- 
able form  B  is  no  better  off  than  one  of  the  creditors,  he  must 
come  in  and  take  his  pro  rata  share  with  the  rest.  But  if 
the  fund  is  represented  by  anything  that  can  be  identified, 
such  as  stocks,  bonds  or  loans  on  mortgage,  B  has  a  right 
to  have  that  specific  property  or  its  proceeds  applied  to  pay  his 
claim  in  full  in  preference  to  the  general  creditors.  Such  a 
claim  to  specific  assets,  however,  exists  only  in  equity,  not  at 
law,  and  the  right  to  such  a  preference  is  a  very  frequent  sub- 
ject of  controversy  in  the  courts  of  equity.  At  law  a  fund, 
when  its  existence  is  recognized  at  all,  is  simply  a  debt,  and 
the  person  entitled  to  receive  it  is  an  ordinary  creditor. 

*SgB7  220.  An  accessory  thing  is  one  which  is  so  attached  to  or 

connected  with  another  as  to  become  for  legal  purposes  a  part 
of  the  principal  thing.  Thus  the  wool  upon  a  sheep  is 
accessory  to  the  animal,  and  if  the  sheep  were  sold  and 
nothing  said  about  the  wool,  the  buyer  would  have  it  as  a 
matter  of  course.  But  a  watch  chain  is, not  accessory  to  the 
watch,  though  commonly  worn  with  it.  Physical  a4;tachment 
is  not  absolutely  necessary  to  make  a  thing  accessory.  The 
soiling  stock  of  a  railroad  may  be  accessory  to  the  road  even 
though  temporarily  in  use  upon  another  road,  or  the  sails  of 
a  ship  to  the  vessel  though  stored  for  a  time  in  a  warehouse 
on  shore.      An  accessory  thing  may  be  detached  and  cease  to 
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be  accessory,  as  when  sheep  are  sheared  or  timbers  taken  out 
of  a  building. 

221.  Land  in  its  legal  signification  includes  not  only  the  ^'^^■ 
surface  but  extends  downward  to  the  center  of  the  earth  and 
upward  indefinitely ;  cujus  est  solum,  ejus  est  usque  ad  caelum. 
Therefore  it  is  a  violation  of  the  owner's  property  right  to 
tunnel  under  his  land"  at  any  depth,  or  to  occupy  the  space 
above  it,  as  by  the  projecting  eaves  of  a  building  standing  on 
adjacent  land.  The  owner  of  land  regularly  owns  all  minerals.  Mines  etc. 
deposits    of  oil    or   natural    gas,    etc.  under  the  surface.     But 

the  ownership  of  these  may  be  separated  from  that  of  the 
soil ;  a  man  for  instance  may  sell  the  mines  in  his  land 
while  retaining  the  ownership  of  the  soil. 

222.  Things  accessory  to  land  are  as  follows.  ™ytoS! 
1.  Things    growing    upon    it.      Crops    which    are    planted 

annually  by  the»  industry  of  man,  such  as  corn  or  potatoe,  ^™''^^™™*^ 
and  the  first  year's  yield  of  things  which  are  planted  by  man 
and  yield  a  crop  the  same  year,  though  they  continue  to  yield 
for  several  successive  years  without  replanting,  such  as  hops, 
clover  or  sugar  cane,  are  called  fructus  industriales  or  emble- 
ments.^ These  while  they  remain  attached  to  the  soil  are  for 
some  purposes  considered  as  accessory  to  it ;  but  some  person 
other  than  the  owner  of  the  land  may  have  a  right  to  tliem. 
But  those  things  which  grow  wild  upon  land  or  if  planted  or 
cultivated  by  man  are  not  annual  crops,  such  as  trees  or  perennial 
grasses,  except  nursery  plants  and  in  some  cases  timber  planted 
and  cultivated  for  sale,  are  known  as  fructus  naturales  or  prima 
vestura,  and  are  a  part  of  the  land  for  all  purposes  while 
they  remain  attached  to  it. 

223.  2.    Fixtures,      These    are    things    attached    to  land,     rixtureg. 
This    name  is  sometimes  used  to  include  emblements  or  even 
fructus  naturales,  but  generally  not.     It  does  however  embrace 
nursery    plants   intended    to  be  taken   up  and  sold  and  some- 
times cultivated  timber.     There  is  an  ambiguity   or  confusion 

in  the  use  of  the  word,  owing  to    a    change  which  has   taken 

place  in    the    law    relating  to  fixtures.      It  is  sometimi^s   used 

to    denote    those    attachments    to    the    land    which    have  be- 

6  From  French  embler  or  anblaver. 


Prima 
veslura. 
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come  accessory  to  it  for  all  purposes,  and  can  not  be  severed 
and  taken  away  by  any  one  but  the  owner  of  tbe  land, 
as  contrasted  with  those  which,  though  temporarily  acces- 
sory and  for  some  purposes  going  with  the  land,  are  yet 
removable  by  some  person  other  than  the  owner  and  are 
generally  treated  as  belonging  to  the  person  who  has  the  right 
of  removal ;  and  at  other  times  to  denote  the  latter  sort  in 
opposition  to  the  former.  To  avoid  that  confusion  the  former 
may  be  called  permanent  and  the  latter  removable  fixtures. 
anragS-  lu  ancient  times  the  only  kinds  of   fixtures  that  were  of 

tuna  fixtures.  ^^^^  importance  were  what  are  known  as  necessary  and  agricul- 
tural fixtures,  that  is,  those  without  which  the  land  can  not  be 
used  at  all  in  the  ordinary  way  for  habitation,  business  or  agricul- 
■  ture,  such  as  buildings,  fences  and  walls.  These  were  all  perma- 
nent fixtures ;  once  attached,  they  became  absolutely  a  part  of 
•  the  land.  Therefore  if  a  man  sold  and  conseyed  his  land  to 
another,  the  buildings  went  with  it  though  not  mentioned  in 
the  deed  ;  and  if  a  person  built  a  house  upon  the  land  of  another, 
even  by  an  innocent  mistake  supposing  it  to  be  his  own  land, 
the  house  belonged  to  the  owner  of  the  land,  who  in  general 
was  not  bound  to  make  any  compensation  to  the  builder.  And 
such  is  still  the  general  rule  as  to  that  sort  of  fixtures,  though 
it  has  been  changed  to  some  extent  by  statute  in  favor  of 
agricultural  tenants  and  Jn  a  few  cases  the  modern  law  of 
removable  fixtures  has  encroached  somewhat  upon  the  ancient 
rule,  for  instance  light  buildings  not  set  into  the  ground  but 
simply  resting  by  their  weight  upon  the  surface  have  been  treated 
^^tm^  as  removable.  But  at  present  fixtures  put  in  for  business, 
ornamental  and  temporary  purposes,  such  as  steam  engines, 
boilers,  vats,  shelves  and  counters  in  stores,  sheds,  fixed  mirrors 
^^l^  and  many  other  things,  especially  those  which  are  intended  for 
purposes  of  trade  and  are  known  as  trade  fixtures,  have  been 
differentlyv  treated,  and  may  often  be  removed  by  the  persons 
'^orfiltmea^  who  aunexed  them  or  their  successors  in  right.  The  rules  as  to 
when  fixiures  are  removable  are  somewhat  complicated,  and  it  is 
impossible  to  reconcile  all  the  authorities.  This  is  owing  to  the 
fact  that  the  change  in  the  law  has  come  about  gradually  and 
for  the  most  part  without  a  distinct  concinusness  of  the  change 
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in  the  minds  of  the  judges ;  and  the  distinction  between  the 
two  classes  of  fixtures  has  often  been  overlooked.  The  old 
law  favored  permanency,  the  modern  law  favors  removability. 
The  general  principle  as  to  what  may  be  called  the  new 
kinds  of  fixtures  is  that  whether  they  can  be  removed  depends 
upon  whether  or  not  an  intention  appears  on  the  part  of  the 
person  who  afiBxed  them  to  make  a  permanent  addition  to  the 
land.  And  this  may  in  turn  depend  upon  the  manner  in 
which,  they  are  attached  or  whether  they  can  be  removed 
without  injury  to  themselves  or  to  that  to  which  they  are 
attached  ;  for  instance,  machinery  can  often  easily  be  unscrewed 
and  taken  away,  but  a  furnace  set  in  brick  and  connected 
with  all  parts  of  the  house  by  hot  air  pipes  can  not.  The 
purpose  for  which  they  were  annexed  is  also  important, 
special  favor  in  the  matter  of  removability  being  shown  to 
trade  fixtures,  Kemovability  may  also  depend  upon  some 
agreement  between  the  owner  of  the  land  and  the  party  claim- 
ing the  right  to  remove,  or  upon  some  relation  between  the 
parties ;  thus  a  mortgage  of  land  generally  covers  all  fixtures, 
so  that  the  mortgagor  can  not  take  them  away. 

3.  .Things  merely  placed  uppn  land,  such  as  furniture  in'^^^^j^^l^^ 
houses,  machinery  in  buildings  not  so   attached   as  to   become 
fixtures  or  stacks  of  grain,  are  not  accessory  to  the  land. 

224.  4.  Water.     The  rules  as  to  water  will  be  considered     water. 
hereafter.*      The  word  water  or  any  word  denoting  a  body  of 
water  does  not  include  the  land  under  it.     If  the  owner  of  land 

on  which  is  a  pond  grants  the  pond  to  another,  the  grantee 
does  not  get  the  ownership  of  the  bed  of  the  pond  but  only 
the  use  of  the  water.  The  technical  expression  for  the  bed 
of  a  pond  or  stream  is  land  covered  with  water. 

225.  Every  piece   of  land,  whether  actually  fenced  in  or      close, 
not,  is  conceived  by  the  law  as  being  surrounded  by  an  ideal 
inclosure,  and  is  therefore  denominated  a   close.      Wrongfully 
entering  upon  a  man's  land  is  called  breaking  his  close. 

A  messuage  means  a  dwelling  house  and  its  curtilage,  that    Messuage. 
is,  the  land  immediately   adjoining  it  and  used  in  connection 

with  it  as  for  a  yard  or  garden. 

6  See  Chapt.  XXXII. 
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Chattels.  226.  A  chattel'  or  chattel  personal  is  any  material  thing 

except  land,  that  is,  a  movable  thing  or  a  building  or  struc- 
ture on  land  which  is  not  a  fixture.     The  word  is  occasionally 

Goods  etc.  used  to  include  emblements  and  removable  fixtures.  Goods," 
wares  and  merchandise  mean  the  same  as  chattels,  except  that 
they  do  not  include  money  ^r  documents  having  no  intrinsic 
value,  such  as  bills  of  exchange  or  deeds,  which  are  only  evi- 
dence of  rights.  Incorporeal  things  are  not  chattels. 
Money.  As  to  moucy  ;    coins  and  paper  money  are  chattels.     But 

when  one  person  is  bound  to  pay  money  to  another,  the  money, 
unless  there  is  some  agreement  to  the  contrary,  is  usually 
regarded  as  a  fund  and  only  the  value  need  be  paid.  Thus 
if  A  sends  money  to  his  agent  to  be  paid  to  B,  the  agent 
need  not  pay  over  to  B  the  identical  money  which  he  received 
from  A,  but  only  money  to  that  value.  Also  by  the  common 
law,  although  the  owner  of  money  might  have  an  action 
against  a  person  who  wrongfully  took  it  from  him  as  for 
taking  a  chattel,  no  action  of  that  sort  lay  for  unlawfully  detain- 
ing or  for  embezzling  it  by  one  who  had  rightfully  got 
possession  of  it,  but  the  action  in  the  latter  case  must  be  as 
for  a  debt,  i.e.  for  the  value  of  the  money  as  a  fund.  If  A 
lost  his  money  and  B  found  it  and  refused  to  give  it  back,  B 
became  simply  a  debtor  to  A  for  that  sum ;  A  could  not  sue 
him  to  recover  the  possession  of  the  specific  money.     The  old 

saying  was :  "  Money  has  no  earmark."' 

~— — ■ J  

/:>>■  '  A   Norman-French,  word   of    uncertain   derivation ;    perhaps    from 
eaialla,  which  in  turn  may  be  a  corruption  of  eapUaiia. 

8  In  the  Boman  law  bona  included  all  kinds  of  property. 
•  For  the  present  rule  see  j  883.. 
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CHAPTER    XIV. 

FACTS. 


227.  An  actual  fact  is  one  that  really  exists.      A  fact  is  OTn"traot?v''e 
construciive    or    exists    constructively    when    the    law   treats  a       '*°*^' 
person  as    if   the  fact  existed    whether  it    really  does  or   not. 

Thus  a  person  is  said  to  have  constructive  possession  of  a 
thing  when  the  law  accords  him  the  same  rights  as  if  he  had 
possession,  or  to  be  guilty  of  constructive  fraud  when  the 
law,  for  certain  purposes,  treats  him  as  if  he  had  committed 
a  fraud, 

228.  "Whenever   from    the   existence  of  one   fact  that  of   Beievanoy. 
another    can    be    inferred,    either    with    certainty  or  with  any 
degree  of  probability,  the  two  facts  are  said  to  be  relevant  to 

each    other    and   the  former  fact  to  be  evidence  of  the  latter.    Evidence. 

The  weight  or  strength  of   the    evidence  means  the  degree  of 

probability  that  the  inference  has.      Thus   if   a  man  is  found 

in  possession    of   stolen    goods,  that  is   some  evidence  that  he 

is  the  thief;  if  it  is  immediately  after  the  theft,  the  evidence 

is    very    strong,    but    after  the  lapse  of  a  year  it  would  have 

little    weight.      Sometimes    however    the   law   forbids  the    in-  -"^^fSioyf'*" 

ference  to    be    drawn    or  used  for  legal  purposes.      If  so,   the 

two  facts,   though    actually  relevant,  are   legally   irrelevant  or 

are  deemed  to   be   irrelevant  to    each   other,   and  the    one    is 

not  evidence    of   the  other.     Thus    if   a    man  is  charged  with 

a  crime  or  a  fraud,  the  fact  of  his   previous  bad  character  is 

one  from  which  it  may  logically  be  inferred  that  he  is  guilty.    But 

the  law  prohibits  the  inference,  rejects  that   fact  as   evidence, 

and  will  not  permit    bis  bad   character  to  be    proved  -against 

him  at  the  trial.     Evidence  must  be  distinguished  from  proof.      Proot 

Evidence  tends  to  establish  a  fact,  but  may  be  insufficient  for 

that  purpose  or  may  be  met  and  rebutted  by  counter  evidence ; 

proof  is    evidence    that    is    sufficient   to  actually   establish  it. 

For.  example,  if  A  has  been  murdered,  the  fact  that  B  before 
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Presump- 
tions. 

Of  fact. 


01  law. 


^Hma  facie 
presump- 
tions. 


the  murder  had  expressed  hatred  against  A  and  an  intention 
to  kill  hira  would  be  strong  evidence  that  B  was  the  murderer, 
but  probably  no  jury  would  take  that  as  sufficient  proof  to 
convict  B  if  there  was  no  other  evidence  against  him. 

229.  A  presumption  is  where  one  fact  is  inferred  from 
another.  If  the  inference  is  drawn  according  to  the  rules  of 
logic  independently  of  any  rule  of  law  requiring  it  to  be 
drawn,  the  presumption  is  one  of  fact,  presumptio  facti. 
In  this  case  the  two  facts  are  actually  relevant  to  each 
other. 

A  presumption  of  law,  presumptio  juris,  is  where  the  law 
directs  the  inference  to  be  drawn,  whether  it  is  one  that 
would  naturally  be  drawn  or  not.  Presumptions  of  law  are 
either  ■prima  facie  or  conclusive.  A  prima  facie  presump- 
tion is  one  that  the  law  requires  to  be  made  in  the  absence 
of  proof  to  the  contrary,  but  the  presumption  may  be  rebutted 
by  showing  that  it  is  in  fact  false.  Every  person  for  instance 
is  prima  facie  presumed  to  be  of  sound  mind ;  but  a  person 
Conclusive  may  be  proved  to  be  insane,  if  such  is  the  fact.     A  conclusive  pre- 

presump-  . 

tions.  sumption  of  law,  presM?wpfo"o  juris  et  de  jure,  is  one  that  the  law 
will  not  permit  to  be  rebutted  simply  by  proof  that  it  is  contrary 
to  the  truth.  Some  such  presumptions  are  absolutely  conclusive 
and  can  not  be  rebutted  at  all,  for  instance  the  presumption 
that  a  person  intends  the  legally  necessary  consequences  of  his 
acts  ;*  while  others  are  only  conditionally  conclusive  and  may 
be  rebutted  by  proving  some  specially  designated  fact  that  is 
not  merely  logically  but  legally  incompatible  with  the  fact  pre- 
6U  ied.  Of  the  latter  sort  is  in  some  places  the  presumption  that 
a  person  who  sells  a  chattel  and  continues  in  possession  of  it 
after  the  sale  intends  to  defraud  his  creditors,  which  can  not 
be  rebutted  simply  by  proof  that  his  intention  was  iu  fact 
honest,  but  only  by  showing  some  fact  which  the  law  regards  as 
a  sufficient  excuse  for  retaining  possession. 
Fictions.  A    legal   fictiou   is    where    for   legal  purposes    a    fact  is 

taken  to  exist  contrary  to  the  truth,  for  example  the  assump- 
tion that  a  person  who  has  received  by  mistake  money 
belonging   to   another   has   contracted   to   pay   it  over  to  the 

1  See  4282^ 
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latter.^  Fictions  are  used  in  law,  as  in  other  sciences,  for 
purposes  of  practical  convenience,  but  are  never  admitted  when 
they  will  lead  to  injustice.  In  jtcttone  j'ufis  semper  exislit 
equitas.  In  ancient  times,  when  the  legislature  was  reluctant 
to  enact  new  laws,  the  courts  made  use  of  very  bold  fictions 
to  introduce  needed  improvements  into  the  law.^  But  at  pre-< 
sent  this  is  unnecessary,  and  the  courts  would  not  feel  them- 
selves justified  in  doing  so.' 

230.  A   person    is    said    to    be    estopped  when  in  a  legal    Estopiwi 
proceeding  he  is  not  permitted  to  deny  the  existence  of  a  fact 
or    to    set    up    a    claim,    although    the   fact  may  not  in  truth 
exist   or   the    claim    may    be  well  founded.     Estoppels  are  of 
three  kinds. 

(1).  Estoppel   by   record.     A   matter   once   determined  by    ^y  record, 
the   judgment   or   decree  of  a  court  is  called  res  adjudieata  ;  rm  aajudicata. 
and    parties    to    the   judgment    and    their   successors  in  right, 
who  are  called  privies,  can  not  in  any  subsequent  controversy 
among  themselves    dispute  it.     Thus  if  A  and  B  have  a  law- 
suit   about    the    ownership    of  a  piece  of  land,  and  the  court 
decides  that  it  belongs  to  B  and    gives  judgment  accordingly, 
that  settles  the  question  for  ever  between  Ihem.      Neither  A 
nor  his  heirs  nor  any  person  to  whom  he  liiay  attempt  to  trans- 
fer his  claim  can  afterwards  assert  the  land  to  be  his  against 
B,  his  heirs  or  any  purchaser  from  him ;  the  court  will  refuse 
to  listen  to  such  an  assertion.     But  an  estoppel  does  not  avail  pri'ie^o^iy 
in  favor  of  or  against  an  outsider.     A  judgment  in  a  suit  be-    ^''''^i'^^- 
tween  A  and  B  that  the  land   belongs  to  B  will  not  estop  0, 
a  stranger  to  the  suit,  from  claiming  it  as  his  against  B,  nor  A 
from  claiming  it  against  0.     This  is  called  estoppel  by  record, 
because  the  judgment  or  decree  is  preserved  in  the  records  of 
the  court  and  can  be  proved  only  by  the  record,^  provided  the 
court  is  a  court  of  record. 

But  if  A  should  sue  B  for  wrongfully,  taking  his  property 
and  B  should  plead  simply  "  not  guilty,"  and  the  jury  should 
find  a  verdict  in  favor  of  B  and  judgment  be  given  for  him,  the 

2  See-?  375, 

3  For  examples  of  such  fictions  see  g  910/925. 
*Seen71. 


138  PniVATB   LAW. 

plea  and  verdict  might  be  on  the  ground  either  that  B  was  the 
owner  of  the  property  and  so  took  it  rightfully  or  that  B  had 
in  fact  not  taken  it  at  all.  Therefore  the  record  would  not 
create  any  estoppel  as  to  the  ownership ;  because  it  would  not 
show  that  the  ownership  had  been  passed  upon.  Nor  could 
the  record  be  helped  but  by  extraneous  proof  that  the  question 
of  ownership  was  in  fact  the  only  one  controverted  and  decided 
at  the  trial,  the  record  being  the  only  admissible  evidence  of 
what  the  court  did. 
bydfed"'  (2).  Estoppel  by  deed,*    The  parties  to  a  deed  and  their 

privies  are  estopped  among  themselves  in  any  controversy  about 
the  matters  to  whiph  the  deed  relates  to  dispute  the  truth  of 
any  statement  contained  in  the  deed  which  is  essential  to  its 
operation.  But  if  recitals  are  introduced  into  a  deed  by  way 
of  explanation  concerning  facts  which  are  not  essential  to  the 
operation  or  validity  of  the  deed,  there  is  no  estoppel  as 
to  these.  Thus  it  is  not  necessary  in  a  deed  to  mention  the 
residences  of  the  parties,  though  that  is  often  done ;  therefore 
if  these  are  incorrectly  stated  any  party  is  at  liberty  to  prove 

2«^™^™  their  incorrectness.  If  however  a  deed  is  wrongly  drawn  by 
fraud  or  mistake,  a  court  of  equity  will  correct  or  reform  the 
deed,"  and  in  a  proceeding  in  equity  for  that  purpose  the 
doctrine  of  estoppel  does  not  apply. 

^'*^a£f '"  (3)-  Estoppel  in  pais:   In  pais  is  a  designation  which  is 

applied  to  all  events  or  transactions  that  do  not  happen  or  are 
not  done  in  court.  The  making  of  ordinary  contracts,  taking 
possession  of  things,  the  commission  of  crimes,  marriage,  birth 
and  death  are  matters  in  pais. 

An  estoppel  in  pais  arises  where  one  person  by  his  con- 
duct wilfully  leads  another  to  believe  in ,  the  existence  of  a  fact 
and  to  act  upon  that  belief  in  a  way  that  will  be  injurious  to  him 
if  the  fact  does  not  exist.  The  former  person  and  his  privies 
are  then  estopped  as  against  the  latter  and  his  privies  to  deny 
that  the  fact  exists.  Thus  if  A  aells  B's  property  to  G  as  bis 
own,  and  B,  knowing  the  property  to  be  his,  stands  by  and  wit- 
nesses .  the  transaction  and  makes  no  objection,  and  0  pays  the 
-^  .  ^ 

6  A  deed  is  an  instrument  in  writing  under  seal;  see  g36l. 
eSee  §327. 
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price  to  A,  B  can  not  afterwards  claim  the  property  as  his  and 
take  it  back  from  0.  But  so  long  as  C  has  not  paid  for  it,  B 
is  not  estopped,  because  0  has  not  yet  put  himself  into  a  position 
where  he  will  be  injured  by  B's  assertion  of  his  right. 

231.  Questions  that  come  up  for  decision  in  court  are  either.  9"oationaof 
questions  ot  fact  or  questions  of  law.     The  former  relate  to  the       '"'f" 
existence  of  actual  facts  :did  a  certain  state     of  things   exist? 
did  a  certain  event  happen?  did  a  person  do  a  certain  act? 
Such  questions  can  not  be  decided  by  the  application   of  any 
rule  of  law  ;  .the  very  question  is,  what  are  the  facts  to  which 
the  rule  of  law  must  be  applied.     A  question  of  law  relates  to 
the  existence  of  a  presumption  of  law,  a  constructive  fact  or  an 
estoppel  or  to  what  a  person  ought  to  have  done  in  certain  cir- 
Xiumstances,    and  can    always   be  decided  by   applying  to    the 
proven    facts  an  existing  rule  of  law.      The  question  for  in- 
stance whether  a  certain  man  was  alive  a  year  ago,  is  one  of 
.  fact ;  but  that  being  answered  in  the  affirmative,  whether  he 
must  be  presumed  to"  be  still  alive  is  a  question  of  law.     The 
question  whether  A  knew  that  his  dog,  which  he  has  suffered  to 
go  at  large  and  which  has  bitten-  B,  was  ferocious  and  inclined  to. 
bite,  is  a  question  of  fact ;  but  whether,  if  A  did  not  know,  he  is 
responsible  for  the  injury,  is  one  of  law.     Matters  of  fact  must  be 
proved  by   evidence,    unless  admitted  by  the  parties,,  and  are 
decided  by  tjje  triers  of  fact,  in  the  courts  of  common  law  by 
the  jury  ;  and  the  decision  does  not  become  a  precedejit,  no  rule 
can  be  deduced  from  it  which  can  be  applied  to  decide  other 
questions   of  fact.      But  questions  of  law  are  decided  by  the 
court,  that   is,  by   the  judge,   and  no  evidence   is  required  for , 
their  decision,  the  court  being  conclusively  presumed  to  know 
the  entire  law.     The  court  may  be  assisted  in  coming  to  a  deci-  ; 
sion  by  the   arguments  of  counsel ;    but  these   are  in  theory 
merely  for  the  purpose  of  calling  the  attentiorv  of  the  judge  to, 
principles  with  which  he  is  already  acquainted  but  might  in- 
advertently overlook,     A  decision  on  a  question  of  law  becomes 
a  precedent. 

Whether  one  fact  is  actually  Relevant  to  another,  whether.   EeTevanoy 

"  antf-weight  oi 

that  is,    it  is  possible  to    draw    any  logical    inference    at    all     evwenoe. 
from  the  one  to  the  other,  though  not  in  its  nature  capable  of 
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being  decided  by  any  rule  of  law  and  therefore  really  a  question 
of  fact,  is  regarded  as  one  of  law.  The  reason  is  that  upon  a 
trial  it  is  necessary  to  exclude  from  the  consideration  of  the  jury 
all  facts  which  have  no  bearing  upon  the  case,  in  order  that 
the  time  of  the  court  may  not  be  taken  up  and  the  minds 
of  the  jury  confused  with  a  mass  of  irrelevant  matters.  But 
the  decision  what  evidence  to  exclude  must  necessarily  be  left 
to  the  judge,  and  so  practically  be  treated  as  one  of  law. 
But  when  the  court  has  decided  that  a  fact  is  relevant  and 
may  properly  be  laid  before  the  jury  as  a  possible  basis  for  an 
inference,  the  strength  of  the  inference  to  be  drawn  from  it, 
its  probative  force,  whether  it  is  sufficient,  either  alone  or  in 
connection  with  other  inferences  drawn  from  other  data,  to 
prove  the  fact  inferable  from  it,  is  a  question  of  fact  for  the 
jury.  This  is  often  expressed  by  saying  that  the  admissibility 
of  evidence  is  a  question  of  law,  but  its  weight  when  admitted 
a  question  of  fact. 
iiertions  o£  What  is   Called  a   mixed  question    of  fact  and   law  is  a 

facwnd  question  that  can  be  separated  by  analysis  into  two,  one  of 
fact  and  one  of  law.  For  example  the  question  whether 
A  bad  an  intent  to  defraud  B  may  involve  the  two  quite  dis- 
tinct questions :  (1)  What  was  A's  actual  state  of  mind .''  and 
(2)  Did  that  amount  to  what  the  law  calls  a  fraudulent  intent  ? 
oftti^d&Sno-  232.  The  distinction  between  questions  of  la\s  and  of  fact, 
fa™  aud'Hwl  or,  in  other  words,  between  facts  which  are  directly  and  neces- 
sarily followed  by  certain  legal  consequences  and  other  facts 
which  are  merely  evidence  of  such  facts,  is  of  the  highest  impor- 
tance and  can  not  be  too  carefully  attended  to.  Suppose  for 
instance  that  a  person  is  run  over  and  injured  by  a  railroad  train 
at  a  highway  crossing  afnd  sues  the  railroad  company  for  damages. 
The  liability  of  the  company  depends  upon  whether  the  injury 
was  caused  by  its.negligence.  It  is  proved  that  there  was  no  gate 
or  flagman  at  the  crossing".  Then  the  question  may  be  whether 
the  fact  of  the  absence  of  a  gate  and  flagman  was  negligence 
per  se,  or  only  evidence  of  negligence  to  be  considered  in  connec- 
tion with  the  other  circumstances  of  the  case.  Shall  the  court 
decide,  as  matter  of  law,  that  the  company  was  negligent 
because  it  left  the  crossing  thus  unguarded,  or  shall  it  leave  it 
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to  the  jury  to  say,  as  a  (question  of  fact,  whether,  talcing  every- 
thing into  consideration,  the  company  in  its  manner  of  running 
its  train  was  properly,  careful  or  not  ?  If  the  former,  the  com- 
pany is  undoubtedly  guilty,  because  there  was  certainly  no  gate 
or  flagman ;  if  the  latter,  the  jury  may  perhaps  conclude  that 
notwithstanding  that  fact  the  company  took  in  some  other 
manner  sufficient  precautions  against  accidents  and  was  not 
to  blame.  So  if  a  person  makes  a  false  representation  to 
another  on  which  the  latter  acts  to  his  damage,  and  a  suit 
is  brought  for  fraud,  in  which  it  appears  that  the  maker 
of  the  representation  had  no  reasonable  ground  for  believing 
it  to  be  true  but  it  is  not  shown  by  any  other  evidence 
that  he  actually  believed  it  to  be  false,  is  the  question 
whether  he  was  guilty  of  fraud  one  of  law  or  of  fact  ?  Is 
making  a  false  statement  in  such  circumstances  fraud  in  itself, 
from  which  liability  must  necessarily  follow,  or  is  it  merely  a 
fact  from  which  the  jury  may  possibly  infer  thai  the  maker  of  the 
represcTltation  did  not  actually  believe  it,  the  making  of  a  false  re- 
presentation without  any  belief  being  what  really  amounts  to 
fraud  ?''  If  the  court  decides  as  a  question  of  law  one  which  is 
really  a  question  of  fact,  or  if  it  refuses  to  decide  a  question 
of  law  and  permits  the  jury  to  pass  upon  it  as  one  of  fact, 
that  is  an  error  for  which  the  judgment  may  be  reversed  on 
appeal  and  a  new  trial  ordered. 

''  1 1n  both  of  the  above  cases  the  question  has  been  decided  to  be  one 
of  fact;  unless,  in  the  first  case,  there  is  some  statute  which  makes  the 
absence  of  a  gate  or  flagman  negligence  or  conclusive  evidence  of  negligence. 
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CHAPTER  XV. 

ACTS  AND  THEIB  CONSEQUENCES. 


Acts.  233.  An  act*  includes  two  elements,  a  conscious  volition 

and  a  resulting  bodily  movement.  If  A  falls  or  is  pushed 
against  B,  that  is  not  A's  act,  it  not  being  volitional  on  his 
part.  So  dying  is  not  an  act,  not  even  death  by  suicide, 
though  in  that  case  it  is  the  consequence  of  the  person's  act. 
Bodily  movements  due  to  the  mere  reflex  action  of  the  nervous 
system,  such  as  instinctively  dodging  if  one  is  suddenly  struck 
at  or  walking  in  one's  sleep,  are  probably  not  acts.  Mere 
mental  states,  thoughts  and  wishes,  are  not  legally  acts.'' 
Generally  the  word  act  denotes  not  a  single  volition  and  bodily 
movement,  but  a  group  of  them,  such  as  the  act  of  making  a 
contract  or  taking  possession  of  a  thing. 

An  act  as  above  described  is  an  act  in  the  narrower  sense, 
Acts  in  the  stHcto    sPMSu,    and    must    be    distinguished    from    the    conse- 

eixict  and  in  ■  ° 

the  wide    quences  which  follow  it  but  are  not  a  part  of  it.     But  the  word 

sense.  i  ■  ^ 

is  also  used  in  a  wider  sense,  latiori  sensu,  to  include  along 
with  the  act  itself  some  of  its  consequences.  Thus  the  three  dif- 
ferent "acts"  of  firing  a  pistol,  of  shooting  a  person  and  of  killing 
a  person,  may  all  be  accompjished  by  the  same  bodily  movements, 
but  differ  from  each  other  by  embracing  more  or  fewer  of  their 
consequences. 
Direct  and  234.  Those  conscquences  which  are  included  in  the  act  in 

indirect  con-  '  ^ 

Beqnencea.  ^hc  wider  scuse  are  called  direct  consequences ;  those  which 
are  not,  indirect.  There  is  no  general  rule  for  determining 
what  consequences  are  direct,  and  the  decisions  of  the  courts 
exhibit  some  conflict.     Generally  when  no  other  act  or  active 

1  The  word  act  is  sometimes  used  to  include  omissions  to  act.  Some 
writers  divide  acts  into  acts  of  commission  and  acts  of  omission.  For  con- 
venience' sake  the  word  act  will  sometimes  be  so  used  in  this  .book,  but 
never  in  defining  duties  or  wrongs. 

2  See  §10. 
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and  conspicuous  outside  agency  has  interveneci,  consequences 
may.  be  regarded  as  direct  so  long  as  the  ordinary  use  of 
language  justifies  the  including  them  under  the 'name  of  the 
act.  We  habitually  speak  of  the  act  of  killing  a  person,  where 
the  person's  death  is  reckoned  as  a  part  of  the  act.  But  if  A 
digs  a  hole  in  the  highway  and  B  coming  along  at  night  falls 
into  it  and  breaks  his  leg,  his  injury  is  the  indirect  conse- 
quence of  A's  act.  We  should  not  say  that  A  had  done  any 
act  of  throwing  B  into  the  hole  or  of  breaking  his  leg ;  and  B's 
own  act  of  walking  into  the  hole  has  intervened  between  A's 
act  and  the  injury.  Sometimes  the  same  consequences  may 
be  treated  as  direct  or  indirect  as  a  person  pleases.  Thus  if 
A  drives  carelessly  in  the  street  and  runs  over  B,  B  may  sue 
him  for  a  direct  injury,  for  the  "  act' of  running  over  him;" 
or  the  suit  may  be  brought  for  the  "  act  of  careless  driving,"  of 
which  the  running  over  B  is  then  regarded  as  the  indirect  con- 
sequence. The  consequences  of  events  other  than  the  acts  of 
human  briugs  are  also  divided  into  direct  and  indirect,  direct 
consequences  being  those  that  follow  the  event  immediately 
or  very  closely. 

235.  Bodily  movements  caused  by  external  force  or  made  ^"™J?°.**'^^* 
without    conscious   volition   are    sometimes   called   involuntary 

acts.  This  is  incorrect ;  they  are  not  acts  at  all.  An  involun- 
tary act  is  one  that,  though  volitional,  is  done  under  compulsion, 
that  is,  the  motive  to  which  is  fear  or  duty.  There  is  no 
general  rule  for  determining  what  kind  and  degree  of  compul- 
sion will  render  an  act  involuntary  so  as  to  affect  the  doer's 
responsibility  for  it.  They  are  different  in  different  cases.  An 
act  that  would  be  considered  involuntary  for  some  purposes 
might  be  deemed  voluntary  for  other  purposes* 

236.  The  consequences  of  acts  as  well  as  of-  other  events  anrreZ^a 
are  either  proximate  or  remote.'  These  adjectives  are  also ''°'^°*"'"''°° 
applied  to  the  acts  or  events  themselves,  which  are  said  to-  be 

the  proximate  or  remote  causes  of  their  consequences.  The 
consequences  of  an  act  or  event  form  an  endless  series.    It  would 

8  The  names  direct  and  indirect  are  sometimes  used  instead  of  proxf-' 
mate  and  remote,  and  conversely  the  latter  names  are  sometimes  employed 
instead  of  the  former.    But  that  is   incorrect;   the  two  sets  of  words  have 
quite  different  meanings. 


144  PBIVATE  JjAW. 

plainly  be  unwise  and  imprtwtioable  for  the  law  to  attempt  to 
hold  a.  person  responsible  for  every  consequence,  however  distant, 
which  could,  be  traced  to  his  act^or  to  an  event  for  which  he  was 
answerable.  Therefore  after- following  down  the;  chain  of  con- 
sequences for  a  certain  distance  the  law  stops,,  refusing  to  go 
farther.  All  ulterior  consequences  are  called  remote,  and  are 
not  recognized  for  legal  purposes  as  consequences  of  the  act  or 
ev<int  at  all,  but  are  considered  to  be  due  to  othercauses.  Proxi- 
mate consequences,  therefore,  of  an  act  or  omission  are  all  those 
which  are  recognized  by  the  law  as  consequences  of  it  at  all,, 
while  remote  consequences  are  those  which,  though  in  fact  con- 
sequences of  it,  are  denied  recognition  as  such  and  are  assumed, 
for  legal  purposes  to  be  due  entirely  to  other  causes. 

237.  The  question  of  proxiraateriess  arises  in  four  classes  of 
cases. 
coDsequ^nMs  (1).  When  a  person  is  to  be  held  responsible  for  the  conse- 

"  general' '"  queuces  of  his  own  act  other  than  a  breach  of  contract  or  the 
non-payment  of  money.  Here  the  general  rule  is  that  those 
consequences  only  are  proximate  which  are  the  natural  and  pro- 
bable consequences  of  his  act  or  were  intended  by  him  to  follow 
it.  This  is  a  very  vague  rule,  and  the  courts  have  had  great 
difficulty  in  deciding  what  consequences  are  to  be  deemed 
natural  and  probable,  nor  is  it  possible  to  make  all  the  deci- 
sions harmonize.  In  an  action  for  wrongfully  taking  a  wagon, 
the  expenditure  of  time  and  money  by  the  owner  in  searching 
for  it  before  he  found  out  who  had  taken  it  was  held,  a  prox- 
imate consequence  of  the  wrongful  act  for  which  he  was 
entitled  to  compensation.  But  when  a  person  washed  his  van 
in  the  street,  which  was  forbidden  by  statute,  and  the  water 
ran  down  the  gutter  and  would  inordinary  circumstances  have 
passed  harmlessly  away,  but  owing  to  the  gutter's  being  acci- 
dentally-stopped  up  it  spread  over  the  street,  and  therejroze,  so. 
that  a  horse  clipped  on  the  ice  9©d  wag  hurt,  it  was  decided  that 
the  injury  to  the  horse  was  only  a  remote  eousequence  of  the 
act  of  washing  the  van.  So  an  injury  caused  by  the  repetition 
of  a  slander   is  not  a    proximate   consequence  of  its  original 
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iruTjlication,  the  repetition  being  itself  a  wrongful  act  and 
therefore  legally  regarded  as  improbable.  However,  an  inter- 
vening wrongful  act  of  a  third  person  will  not  always  make  a 
Gonseq^uence  remote. 

238.  (2).  When  a  person  is  to  be  held  responsible  for  a  oons^qaenMs 
breach  of  his  contract,  other  than  a  contract  to  pay  money,  "oontiaot"* 
The  general  rule  is  said  to  be  that  the  only  proximate  con- 
sequences are  "  such  as  may  reasonably  have  been  supposed  ta 
have  been  in  the  contemplation  of  both  parties  at  the  time  they 
made  the  contract,  as  the  probable  result  of  the  breach  ofit."^ 
The  making  of  a  contract  is  a  voluntary  act  on  both  sides  ;  -the 
parties  have  it  in  their  power  to  provide  by  proper  stipulations 
against  the  contingency  of  its  not'  being  performed ;  and  if  they 
do  not  choose  to  do  so,  neither  one  can  properly  be  called  upon 
to  answer  for  any  consequence  of  its  breach,  however  natural 
or  probable,  of  which  he  can  not  reasonably  be  presumed  to 
have  intended  at  the  time  to  take  the  risk.  In  the  leading 
case  on  this  rule  the  main  shaft  of  a  steam  mill  was  broken 
and  was  sent  by  a  carrier  to  an  engineer  to  serve  as  a  model 
for  a  new  one.  The  earner  was  told  that  the  mill  was  stopped 
and  the  shaft  must  be  forwarded  immediately;  but  in  violation 
of  his  contract  he  delayed  for  some  time  to  send  the  shaft  on, 
in  consequence  of  which  the  mill  stood  idle.  It  was  decided 
that  the  loss  of  the  profits  which  the  mill  would  have  made 
during  that  time  was  not  a  proximate  consequence  of  the  carrier's 
breach  of  contract,  it  not  appearing  that  he  knew  that  the 
want  of  the  shaft  was  the  solo  cause  of  the  mill's  standing  idle. 
When  the  contract  is  for  the  sale  of  a  thing  that  can  be  bought  loss  o^ pro- 
in  the  niarfeefc  at  any  time,  and"  the  seller  fails  to  deliver  it, 
the  buyer  can  only;  recover  the  amount  by  which  the  agreed 
price  i.s  less  than  the  market  price ;  because,  on  the  seller's 
defaujt,  he  could,  have  gone  into  the  market  and  supplied  him- 
self at  the  latter  price,  and  it  is- his  own  fault  if  he  suffers 
any  farther  loss.     If   the   agreed    price  was    higher    than    the 

■'Or  more  properly:  such  as  would  have  been  contemplated  by  the 
parties  had  they  thought  about  the  matter  at  all.  When  persons  make  a 
contract  they  usually  expect  it  to  be  performed,  and  often  do  not  advert 
at  the  time  to  the  consequences  of  non-performance. 
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market  price,  he  has  not  been  damaged  at  all.  He  can  not 
clftim  against  the  seller  any  profit  which  he  might  have  made 
by  reselling  the  thing  at  an  advanced  price,  even  though 
before  the  seller's'  default  occurred  he  had  already  made  a  con- 
tract to  resell  it. 

239.  (3).  The'  proximate  consequences  of  a  failure  to  pay 
money  are  only  the  loss  of  the  money  itself  and  the  interest  on 
it;  and  the  principal  sum  and  interest  are  all  that  the  party 
entitled  to  receive  the  money  can  recover  against  the  party 
who  ought  to  have  paid  it.  The  creditor  can  not  have  com- 
pensation for  any  other  damage  that  he  has  suffered  from  being 
deprived  of  the  money,  e.g.  for  the  loss  of  the  opportunity  to 
make  an  advantageous  purchase  or  to  engage  in  a  profitable 
business  adventure. 

240.  (4).  When  a  person  is  to  be  held  responsible  for  the 
consequences  of  an  event  other,  than  his  own  act,  e.g.  where  an 
insurance  company  is  bound  to  pay  for  a  loss  caused  by  fire, 
the  proximate  consequences  are  in  general  only  the  direct  con- 
sequences. 

241.  A  consequence  therefore  may  be  proximate  for  one 
purpose  and  remote  for  another.  Thus  if  an  insurance  com- 
pany has  agreed  to  pay  for  an  injury  to  a  ship  caused  by  the 
perils  of  the  sea  but  is  not  to  be  responsible  for  one  caused  by  the 
negligence  of  the  master,  and  the  master  negligently  sails  so 
close  to  a  dangerous  shore  that  the  wind  and  waves  drive  the 
ship  on  to  the  shore  and  break  it  up,  the  insurance  company  is 
liable  for  the  loss.  The  direct  cause  of  it  was  the  wind  and 
waves,  and  the  master's  negligence  was  only  an  indirect  and 
therefore  a  remote  cause.  But- if  the  owners  of  the  ship  had 
sued  the  master  for  negligently  wrecking  their -t  vessel,  the 
same  loss,  being  the  natural  and  probable  consequence  of  the 
master's  negligent  act  and  he  himself  being  the  person  to  be 
held  responsible  for  it,  would  be  deemed  proximate. 
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CHAPTER  XVI. 
DUTIES   AND   RIGHTS. 


242.  A  duty  is  the  legal  condition  of  a  person  who  is  Duties, 
commanded  or  forbidden  By  the  law  to  do  some  act.  The  act 
forms  the  content  or  subject  matter  of  the  duty ;  to  define  the 
duty  it  is  necessary  to  describe  the  act.  But  acts  of  and  for 
themselves,  mere  bodily  movements,  are  never  either  com- 
manded or  forbidden ;  but  only  because  of  and  in  connection 
with  the  consequences  thai  will  or  may  follow  them.  It  is  the 
consequences,  not  the  acts,  that  are  really  important.  There- 
fore the  act  that  is  to  form  the  content  of  any  duty  is  always 
described  by  reference  to  some  of  its  actual  or  possible  conse- 
quences, which  may  be  called  the  definitional  consequences'  of 
the  act  or  of  the  duty.  This  gives  a  threefold  division  of  duties, 
according  as  the  act  is  defined  by  reference  to  its  actual,  its 
probable  or  its  intended  consequences. 

1.  Peremptory  duties,  defined  by  reference  to  the  actual  Peremptory 
consequences  of  the  act.  The  law  commands  a  person  so  to 
act  or  abstain  from  acting  as  actually  to  cause  or  not  to  cause 
certain  consequences  to  ensue.  The  duty  to  pay  a  debt  is  of 
this  sort.  The  result  to  be  accomplished  is  the  creditor's  pos- 
session of  the  money  due  him.  The  debtor  must  do  whatever  is 
necessary  to  bring  that  about.  If  he  does  not,  he  has  broken 
his  duty.  It  is  not  sufficient  that  he  has  done  his  best  to  pay 
and  has  been  unable  to  do  so  through  no  fault  of  his  own,  or 
even  has  been  prevented  by  some  inevitable  accident.  He  must 
pay.  So  if  a  person  keeps  in  his  possession  a  dangerous  animal, 
which  he  knows  to  be  dangerous,  such  as  a  bear  or  a  ferocious 
dog,  he  is  absolutely  bound  to  prevent  it,  i.e.  to  do  whatever 
acts  are  necessary  to  prevent  it,  from  attacking  and  hurting  any 
other  person.     It  is  not  enough  for  him  to  be  careful,  even  ex- 

1  The  expressions,  content  of  a  duty  and  definitional  consequences,  and 
the  names  here  given  to  the  three  classes  of  duties  are  not  in  common  use. 
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tremely  careful.  If  the  animal  without  any  fault  of  his  escapes 
and  bites  somebody,  the  owner  has  broken  his  dxity. 
Duties  of  rea-  2  Duties  of  reasonablsness,  defined  by  reference  to  the 
'  probable  consequences  of  the  act.  The  law  sets  some  end 
before  the  party,  and:  commsinds  him  to  direct  his  conduct  to- 
ward its  attainment  and  use  due  or  reasonable  care  and  diligence 
to  accomplish  it.  But  if  he  does  as  much  as  that  and  then 
fails  through  no  fault  of  his  own,  he  is  not  guilty  of  any  breach 
of  duty.  For  example,  a  railroad  company  must  use  reason- 
able care,  which  in  this  instance  means  a  very  high  degree  of 
care,  to  carry  its  passengers  safety.  But  it  is  not  bound  to 
insure  their  safety.  If  an  accident  happens  on  the  road  and  a 
passenger  is  injured  without  any  fault  of  the  company,  it  is 
not  to  be  held  liable.  So  a  person *who  enters  into  a  partner- 
ship is  under  a  duty  to  use  reasonable  efforts  to  make  the 
business  of  the  firm  successful  and  profitable.  That  is  the  end 
to  be  striven  for.  But  no  more  than  reasonable  efforts  is  re- 
quired ;  he  is  not  gmlty  of  any  wrong  if  disaster  comes  from 
some  cause  for  which  he  is  not  to  blame.  , 
Duties  of  3    Duties  of  intention,  defined  by  reference  to  the  intended 

consequences  of  the  act.  A  person  must  or  must  not  act  with 
the  intention  of  producing  a  certain  result ;  e.g.  he  must  not 
make  a  false  representation  to  another  with  an  intent  to  de- 
fraud him.  In  duties  of  this  class  the  party's  actual  state  of 
mind  is  an  essential  element,  as  it  is  not  in  either  of  the  other 
two  classes.  That  state  of  mind  is  usually  called  intention ; 
but,  as  will  hereafter  be  explained,  it  is  not  always  intention 
in  the  proper  sense,  but  may  be  some  other  state  of  mind  that 
is  regarded  as  equivalent  in  the  particular  case  to  intention, 
'S'Sutiw'*  243.  The  content  of  a  duty  must  always  be  an  act  to  be 

done  or  omitted  by  the  person  subject  to  the  duty.  A  person 
may,  it  is  true,  contract  for  the  existence  of  a  fact  or  the 
happening  of  an  event  other  than  his  own  act,  as  for  example 
that  a  piece  of  land  which  he  is  selling  is  not  subject  to  any 
mortgage)  or  that  a  third  person  shall  or  shall  not  do  a  certain 
act.  But  that  is  really  an  agreement  to  indemnify  the  other 
party  to  the  contract  against  the  consequences  of  the  fact  oi 
event,  t)iat  is,  to  do  an  aot. 
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244.  Duties  to  do  acts  are   called  afHrmative   or  positive  Positive  ana 

^  negative 

es ;  duties  to  refraia  from  acts,  negative  duties.  *"''®^- 

245.  Some   duties  are  owed  to  other  persons.     How  it  is    ^'"tie^""^ 
wn  to  whom  a  duty  is  owed  will  be  explained  hereafter.*      °^^^' 
er  duties  are  owed  only  to  the  sovereign  atid  not  to  private 
viduals. 

The  person  subiect  to  a  duty  has  been  called  the  person  Persona  of  in. 

^  *>  r  hereuce  and 

nherence  of  the  duty,  and  the  person  to  whom  it  is  owed    inoi'ienoe. 
person  of  incidence. 

246.  Duties  may  be  divided  into  general  and  special.     A  ^^"°^'X*a 
sral  duty  is  one  that  rests  upon  all  persons,  such  as  a  duty 

to  steal,  not  to  strike  or  beat  another  person,  not  to  publish 
ander  about  another  or  not  to  make  a  fraudulent  misrep- 
ntation  to  another.  Such  a  duty  must  be  a  negative  one ; 
■e  is  no  general  duty  to  do  acts  for  other  people's  benefit. 
is  a  person  may  stand  by  and  see  another's  house  burn 
n,  and  is  not  bound  to  do  any  thing  to  put  out  the  fire, 
igh  he  could  do  so  with  little  or  no  trouble.  Nor  is  a 
on  generally  under  any  legal  duty  to  attenipt  to  save  another 
I  has  fallen  into  the  water  and  is  in  danger  of  drowning, 
pecial  duty  rests  only  upon  a  person  who  stanfis  in  some 
icular  situation,  and  takes  its  rise  from  the  facts  of  the 
ation,  as  a  duty  to  perform  a  contract,  to  prevent  a  danger- 
animal  which  one  has  in  his  possession  from  doing  damage' 

0  make  a  place  safe  for  a  person  who  has  been  invited  to 
e  into  it.*    A  special  duty  may  be  positive  or  negative. 

247.  There  is  no  general  rule  or  principle  for  determining  ^?^e?fon™' 
t   acts   are  commanded    or    forbidden  by  law,  what  duties 
t.     Much  effort  has  been  expended  in  the  attempt  to  find 

1  a  principle,  to  discover  some  general  criterion  of  legal  right 
rong,  some  general  ground  of  legal  liability.  But  all  such 
■Is  are  fruitless.  An  act  is  not  always  legally  wrong  because 
i  morally  flagitious  or  because  it  is  done  negligently  or  with 
ntention  to  injure  another ;  nor  is  it  always  permitted  by 
law  when  it  is  morally  innocent,  well  intended  or  not  likely 
iause    harm.      The    law  commands  or  forbids  such  acts  as 

lawmaker  thinks  it  expedient  to  command  or  forbid ;  and 

2  See  2249.         a  See  §699.         <  gee  1 696. 
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the  grounds  of  this   expediency   may  be  different  in  different 
cases.     The  various  legal  duties  must  be  separately  learn fd 
248.  The  word  right  has  four  meanings.* 

correspon-  J.  Correspondent  rights.     When  a  duty  is  owed  to  a  person, 

he  is  said  to  have  a  right  to  have  the  act  which  forms  the  con- 
tent of  the  duty  done  or  omitted.  Thus  if  A  owes  money  to 
B,  B  has  a  right  to  have  the  money  paid  to  him.  The  content 
of  the  right  is  the  same  as  that  of  the  duty,  the  person  of  inci- 
dence of  the  duty  is  the  person  of  inherence  of  the  right,  and 
conversely  the  person  of  inherence  of  the  duty  is  the  same  as 
the  person  of  incidence  of  the  right.  In  fact  the  right  is  the 
same  relation  as  the  duty  looked  at  from  the  other  side.  This 
kind  of  rights  are  of  no  importance  for  legal  purposes,  and  need 
not  have  been  mentioned  at  all  were  it  not  that  some  writers, 
among  them  Austin,  have  regarded  this  as  the  only  meaning 
of  the  word  right.  Such  a  right  can  be  violated,  but  can  not 
in  any  proper  sense  be  exercised. 

P«™5»i"  2.  Permissive  rights.    A  person  has  a  right  to  do  or  omit 

an  act  when  the  law  does  not  forbid  or  command  him  to  do 
it,  when  he  is  under  no  duty  as  to  it.  Thus  any  person  has 
a  right  to  fish  in  the  sea,  not  because  he  has  any  property  right 
in  the  sea  but  simply  because  the  law  does  not  forbid  him 
to  do  so.  This  kind  of  rights  may  be  called  permissive 
rights.  They  are  purely  negative,  have  no  duties  correspond- 
ing to  them,  and  are  incapable  of  being  violated.  They  may 
however  be  exercised.  The  content  of  such  a  right,  like  that 
of  the  preceding  kind,  is  an  act. 

^^giftt**  249.    3.  Protected  rights.    The  third  sort  of  rights  it  will 

be  convenient  to  call  protected  rights.  As  has  been  already 
explained,,  the  object  of  the  law  in  imposing  duties  is  to  bring 
about  or  prevent  the  happening  of  certain  consequences  of  the 
act  commanded  or  forbidden.  Those  consequences  consist  in  the 
existence  or  non-existence  of  certain  states  of  fact.  Thus  if  A 
assaults  and  beats  B,  B's  former  bodily  condition,  which  was  a 
state  of  fact,  is  destroyed,  and  a  new  bodily  condition,  one  of 
paiii  and  suffering,  which  is  a  different    state  of  fact,   super- 

5  The  names  here  employed  for  the  difTereut  kinds  of  lights  are  not 
in  common  use. 
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venes.  Oi  if  A  owes  B  a  debt,  the  payment  of  it  will  bring 
about  a  new  state  of  fact,  B's  possession  of  the  money.  It  may 
be  said  therefore  that  the  object  at  which  the  law  aims  in  creat- 
ing legal  duties  is  always  the  protection  of  states  of  fact,  either 
by  causing  an  existing  state  of  fact  to  continue,  as  in  the  case 
just  mentioned  of  B's  bodily  condition,  or  by  causing  the- 
exi  stance  of  a  state  of  fact,  as  in  the  duty  to  pay  a  debt.  The 
same  state  of  fact  may  be  impaired  or  preserved  by  many  dif- 
ferent acts,  e.g.  A  may  inflict  a  bodily  injury  upon  B  by  beating 
him,  by  negligently  managing  a  railroad  train  in  which  B  is  a 
passenger,  by  inviting  B  into  his  house  ^nd  leaving  a  danger- 
ous hole  open  in  the  floor  in  a  dark  passage  into  which  B  falls, 
and  in  many  other  ways.  And  on  the  other  hand  the  same  act 
or  omission  may  affect  many  states  of  fact,  e.g.  negligently 
carrying  a  light  into  a  powder  magazine  may  cause  an  ex- 
plosion that  will  injure  a  great  many  persons  and  things. 
Therefore  it  is  more  convenient  to  de.scribe  the  states  of  fact 
and  the  acts  separately.  The  former  make  up  the  content  of 
legal  rights,  the  latter  of  legal  duties.  We  thus  get  the  con- 
ception of  legal  rights  and  duties  as  distinct  from  each  other. 

A  protected  right  may  be  defined  as  the  legal  condition  °°proSotea°' 
of  a  parson  for  whom  the  law  protects  a  state  of  fact  by  im-  "^'^*' 
posing  duties  upon  others.  The  state  of  fact,  and  not  any  act, 
is  the  content  of  the  right,  so  that  to  define  a  specific  right  it 
is  necessary  to  describe  the  protected  state  of  fact.  A  duty 
imposed  for  the  protection  of  a  particular  right  is  said  to  cor- 
respond to  that  right  and  to  be  owed  to  the  person  who  has 
the  right,  provided  it  is  enforceable  by  a  proceeding  in  the 
name  of  that  person,  e.g.  by  a  civil  suit  in  which  he  is  plain- 
tiff;  but  if  it  is  enforceable  only  in  the  name  of  the  sovereign, 
e.g.  by  a  criminal  prosecution,  it  is  owed  only  to  the  sovereign. 
There  is  no  general  rule  as  to  the  correspondence  between  particu- 
lar rights  and  particular  duties  ;  it  must  be  learned  separately  in 
each  instance'  Some  rights  have  many  different  duties  correspond- 
ing to  them,  and  some  have  few  ;  some  duties  correspond  to  many 
rights,  others  to  few  rights  or  eVen  to  a  single  right.  The  person 
who  has  the  right  is  its  person  of  inherence,  and  every  person 
who  is  subject  to  a  corresponding  duty  is  a  person  of  incidence. 
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The  subject  jf  ^^jg  state  of  facfc  which  forms  the  content  of  the  right 

or    opject    ol  ^ 

the  light    includes  the  possession  or  the  condition  of  a  thing,  the  right 
is  said  to  exist  in,  to  or  over  that  thing.  •  The  thing  is  called  by 
some  writers  the  subject  and  by  others  the  object  of  the  right. 
The  eolation         oRO.  A  right  of  this  kind  can  not  be  exercised ;    but   it 

and    ae^nva-  *-  wr  •  o 

tion  of  nghts.  j^g^y  be  violated.      Any  impairment  of  the  state  of  fact  that 
forms  its  content  is  a  violation  of  the  right.'     There  is,  how- 
ever, a  difference  between  violating  a   right  and  depriving  a 
person  of  a   right,  even  wrongfully.      If   A   wrongfully  takes  . 
possession  of   B's  land  or  cuts  down  a  tree  on  it,  he  violates 
B's  property  right  in  it.     But  if  A  by  fraud  induces  B  to  sell 
him  the  land^for  less  than  it  is  worth  aqd  to  convey  it  to  him, 
B  is  unjustly  deprived  of  his  property  right,  he  no  longer  has 
that  right,  but  there  has    been  no  violation  of  it ;    there  has 
been   no  impairment  of  any  condition  of  the  land  which  the 
law  protects.      Another  right  of  B  is  Tiolated  in  such  a  case, 
as  will  be  hereafter  explained,  but  not  his  right  of  property  in 
the  land.    If   A  takes  possession    under   his  purchase,  that  is 
not  a  violation  of  B's  right,  because  at  that  time  A,  and  not 
B,  is  the  person  who  has  the  right. 
du^y'aSd  rio-         '^^^  breach  of  a  duty  does  not  always  involve  any  violation 
'^right."'    of  the  corresponding  right.     If  the  duty  is  defined  by  reference 
to  the  actual  eonsequences  of  the  act,  and  those  consequences 
are  the  same  as  the  facts  which  form  the  content  of  the  cor- 
responding   right,   a   breach    of   the   duty  can   not  take  place 
without  the  right  being  at  the  same  time  violated.     This  is 
true  of  the  duty  to  pay  a  debt,  for  instance.     The  breach  of 
that  duty  means  that  the  debtor  has  not  done  such  acts  as  are 
necessary  to  give  the  creditor  the  possession  of  the  money,  and 
the  being  deprived  of  the  money  is  a  violation  of  the  creditor's 
right  because  the  having  the  money  is  the  very  content  of  that 
right.     But  in  many  cases  the  breach  of  duty  and  the  violation 
of  right  may  be  separated.     If  a  city  is  boUnd  to  repair  a  high- 
way and  neglects  to  do  so,  it  has  broken  its  duty,  '  But  so  long 


3  The  word  Violation  is  usually  confined  to  such  impairments  of  the 
content  of  the  right  as  are  due  to  wrongful  acts  or  omiasionB  by  others. 
But  in  this  book  it  will  be  used  to, denote  any  impairment,  so  that  the  vio- 
lation of  a  right  is  not  necessarily  wrongful. 
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as  no  harm  to  any  one's  person  or  property  happens  from  the 
disrepair  no  private  right  is  violated.  So  if  A  lays  poison  intend- 
ing that  B's  cattle  shall  eat  it,  or  if  A  borrows  B's  watch  and 
negligently  omits  to  take  proper  precautions  to  keep  it  from 
being  lost,  he  is  guilty  of  a  breach  of  duty.  Nevertheless 
if  by  good  luck  the  cattle  do  not  eat  the  poison  or  the  watch 
is  not  lost,  there  is  no  violation  of  B's  right. 

251.  4.  Facultative  rights.     There  is  yet  a  fourth  kind  of     rightg."' 
rights,  which  consist  in  a  power  or  authority  to  dispose  of  other 

rights  or  to  do  acts  so  that  they  shall  be  legally  valid.  These 
may  be  called  facultative  rights.  Thus  if  A  by  his  will  leaves 
a  piece  of  land  to  B  to  be  possessed  and  enjoyed  by  B  during 
his  life  and  after  his  death  to  go  to  such  of  B's  children  as 
C  shall  designate  or,  as  the  technical  word  is,  appoint,  0  has 
no  ownership  of  the  land,  no  right  to  possess  or  use  it,  nor  is  its 
condition  protected  for  his  benefit ;  no  one  owes  him  any  duties 
as  to  it ;_  he  has  merely  a  power  of  appointment  over  it,  to  say 
who  shall  have  it.  This  power  is  generally  spoken  of  as  a  right. 
So  if  a  number  of  persons  attempt  to  form  themselves  into  a 
corporation,  they  can  not  do  so,  their  acts  will  be  void,  unless 
the  government  has  conferred  upon  them  a  power  or  franchise 
to  do  so.  A  franchise  is  a  facultative  right,  often  of  great 
value.  Eights  of  this  kind  may  be  exercised,  but  have  no 
duties  corresponding  to  them  and  can  not  be  violated.  Their  * 
contents  are  acts. 

Facultative  rights  are  of  two  classes,  namely,  such  as  can 
be  exercised  by  the  mere  act  of  the  party  himself,  without  the 
aid  of  any  court,  of  which  a  power  of  appointment  over  land 
is  an  example,  and  such  as  require  the  assistance  of  a  court  to 
exercise  them.  Hypothecations,  which  are  rights  to  have  pro- 
perty sold  by  a  court  at  a  judicial  sale  and  the  proceeds  applied 
to  pay  a  claim  due  to  the  person  having  the  right,^  are  faculta- 
tive rights  of  the  latter  kind. 

252.  Rights  are  further  classified  as  rights  in  rem  and  in  ^|'a*<,,?''p".™ 
•personam.      These  names  come  from   the  civil  law,  and   have 
only  lately  been  introduced  into  the  terminology  of  the  common 
law.     In  the  oivil  law   they  were  synonymous  with  the  names 

*  See  2  552! 


Ill  per- 
sonam.. 
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real  and  personar ;  but  in  the  common  law  the  words  real  and 
pergonal,  which  were  adopted  from  the  civil  law  at  a  very 
early,  period,  have  a  different  meaning,  as  will  be  hereafter  ex- 
rplained.'  These  terms  are  not  well  chosen  to  express  the 
distinction  which  they  are  used  to  indicate,  and  on  this  account 
some  writers  have  objected  to  their  use.  But  there  seem  to  be 
no  convenient  and  generally  accepted  substitutes  for  them. 

EisrMsfnrm.  253.    A  right  in  rem  is  one  that  avails   against  persons 

generally,  or,  as  is  commonly  said,  against  the  whole  world; 
that  is,  it  can  be  exercised  against  any  one,  or  duties  correspond- 
ing to  it  rest  or  may  rest  upon  aU  other  persons.  For  example 
ownership  is  a  right  in  rem.  If  A  is  the  owner  of  a  ihing,  he 
may  possess  and  use  it  against  every  one,  and  every  one  is 
bound  to  abstain  from  intruding  upon  it.  So  of  the  right  of 
personal  security. ;  every  one  is  under  a  duty  not  to  assault 
another,  not  to  imprison  him  or  not  to  publish  libels  or  slanders 
injurious  to  his.  reputation. 

rfsponaing'to         ■^"*'  although  wheu;  ft   right  in  rem   exists    some  duties 

"*"'*"""'•  corresponding  to. it  rest  upon  all  persons,  it  is  not'  true  that 
the  duties  of  all  persons  to  the  holder  of  the  right  are  the 
same  or  that  they  are  always  negative  duties,  as  certain  writers 
have  supposed.  If  A  is  the  owner  for  example  of  a  flock  of 
sheep,  every  other  person  is  under  a  duty  not  to  take  the  sheep 
away  from  him.  That  is  a  general  negative  duty,  and  is  the 
same  for  all  persons.  But  if  his  neighbor  B  is  the  owner  of  a 
dog  that  he  knows  has  a  prbpensity  to  kill  sheep,  he  comes 
under  a  special  duty  to  A,  different  from  the  duties  of  other 
persons  who  have  no  dogs,  to  keep  the  dog  from  killing  the 
sheep,  which  will  generally  be  a  duty  to  do  acts,  e.g.  perhaps 
to  chain  the  dog  up.  ' 

^rigwTto''®  A  right  ire  rem',  notwithstanding  the  implication  contained 
^^ss.  in  the  name,  need  not  be  a  right  in  or  to  a  thing.  It  may 
have  nothing  to  do  with  any  thing.  The  rights  of  bodily 
security,  liberty- or  reputation  are  rights  m  rem,  but  they  have  no 
things  for. their  subjects.  So  are  some  of  a  man's  rights  in 
his  wife  or  child,  but  the  wife  or  child  is  not  a  thing. 
^ef^mam.  ^^'  ^  right  ill  personam  is  one  that   avails  only  against 

s  See  §443. 
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Bome  specific  person  or  persoas,  the  duties  corresponding  to 
whicli  rest  Upon  him  or  them  only.  It  is  a  right  i«  personam 
oertam  sive  determinatam.  A  debt  or  any  right  created  hy 
contract  is  of  this  kind.  No  one  but  the  debtor  is  bound  to 
pay  the  debt,  no  one  but  the  contracting  party  to  perform  the  • 
contract;  the  right  is  a  right  against  him  onl^^,  the  rest  of  the 
world  have  no  concern  with  it.  Trusts  also,  that  is,  those 
rights,  which  are  not  recognized  at  common  law  at  all  but 
are  recognized  and  enforced  only  in  courts  of  equity,"  are  rights 
in  personam.  Rights  of  action,  which  are  secondary  or  remedial 
rights,-  exist  only  in  personam,  i.e.  only  against  the,  wrong  doer. 
It  is  obvious  that  no  one  can  properly  bo  sued  for  a  wrong 
except  the  person  who  committed  it  or  some  person  who  has 
succeeded  to  his  position. 

In  the  civil  law  rights  in  personam  and  their  correspond-  owgati.us. 
ing  duties  were  called  obligations,  that  word  being  used  to 
denote  the  right  as  well  as  the  duty.  The  meaning  of 
the  word  obligation  in  the  old  common  law  was  different^ ;  but 
at  present  it  is  often  employed  in  the  civil  law  sense,  as  will  be 
done  in  this  book.  The  person  subject  to  the  duty,  who  is 
bound  by  the  obligation,  is  called  the  obligor,  and  the  party 
having  the  right,  to  whom  the  duty  is. owed,  the  obligee.  The 
words  debtor  and  creditor  are  sometimes  used  in  a  general 
sense  iis  equivalent  to  obligor  and  obligee,  but.,strictly  they  are 
confined  to  cases  where  the  obligation  is  to  pay  money. 

The  Roroftn  lawyers  divided  obligations  into  such  as  arose  J^^SS 
from    contracts,  dbligationes    ex    contractu,  and  ?uch  as    arose  ""*  ^  *"'"'°" 
from  delicts  or  wrongs,  obligatidnes  ex  delicto,  the  foi-mer  being   • 
primary  and  the  latter  secondary  rights  and  duties.     Afterwards 
two  other    classes    were   added,   namely,  obligations    quasi  ex 
contractu,  which  were  [trimary  obligations  resembling  contract 
obligations  but  arising  from  transactions  which  were  not  strictly 
contracts,  as  for  insta'nce  where  one.  person   rendered  valuable 
services  to   another  without  the' hitter's  request  but  the  latter 
was  held'  bound  on  grounds  of  justice  and  equity  to  pay  for  them, 
and  obligations  quasi  ex  delicto,  which  were  secondary  obliga- 
tions, like  obligations    ex  delicto,  but  arose    from  certain  acts 
•  6  See  P8.  7  See  |376. 
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which,  though  in  some  respect  wrongful,  were  not  technically 
classed  as  delicts.  The  names  ex  contractu  and  ex  delicto, 
however,  are  often  used  to  include  those  obligations  which  are 
oaly^quasi  ex  contractu  or  ex  delicto. 

^""^0^  "^  255.  The  common  law  name  for  a  right  in  personam  is  chose 

in  action.  This  however  does  not  mean  that  such  rights  are  re- 
garded as  incorporeal  things ;  at  least  they  are  not  now  so 
regarded,  if  they  ever  were.  Nor  is  it  the  case  that  every  right 
which  needs  to  he  enforced  by  an  action  is  a  chose  in  action. 
An  action  will  sometimes  lie  not  technically  for  a  wrong,  but  to 
specifically  enforce  a  primary  right,  which  may  be  a  right  in 
rem.  If  A  wrongfully  takes  possession  of  a  chattel  which 
belongs  to  Bj  B  may  be  obliged  to  resort  to  an  action  to  regain 
the  possession.  Nevertheless  his  right  in  the  chattel  is  not  a 
inere  chose  in  action,  a  right  «»ijje?-sona»i  against  the  taker,  but 
is  ownership,  a  right  in  rem?  B  in  such  a  case  has  his  choice 
between  two  actions :  he  may  sue  to  recover  the  possession  of  the 
chattel  itself,  which  action  is  for  the  direct  and  specific  enforce- 
ment of  his  primary  right  of  ownership ;  or  he  may  sue  for 
money  damages  for  the  wrong  done  him  by  the  unlawful  taking, 
which  action  is  based  upon  a  remedial  right,  a  right  in  per- 
sonam against  A,  which  latter  right  is  a  chose  in  action. 

^^^S^  When  a  right  in  personam  is  created  by  a  written  instru- 

ment, eg.  a  bond  or  a  promissory  note,  the  writing  itself,  as 
well  as  the  right  created  by  it,  is  sometimes  called  a  cAose  in 
action.' 

^^^^2  256.  A  right  in  re  means  a  property  right ;  and  a  right  ad 

rem,  a  right  to  acquire  a  property  right.  Jus  ad  jus  in  re  ac- 
quirendum.  Thus  if  A  is  the  owner  of  a  piece  of  land,  he 
has  jus  in  re  in  the  land.  If  he  contracts  to  sell  it  to  B,  the 
land  does  not  become  B's,  B  does  not  acquire  jus  in  re,  till  A  has 
made  a  deed  of  it  in  due  form ;  but  in  the  mean  time  B  has 
jus  ad  rem,  a  right  to  the  land, 

^fmperfe™*  267.  Rights  and  duties  are  perfect  or  imperfect.     A  perfect 


rights  and 
dntiea. 


8  Blackstone   however   calls   it ,  a  chose   in  action,     2  Black.  Com. 
452.  ^ 

-       !>  In  the  civil  law  the  word   obligation  came  to  be  used   in  the  same 
way.    See  also  2  376. 
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right  or  duty  is  one  that  can  be  enforced  by  an  action  or  legal 
proceeding  brought  for  that  purpose  by  the  holder  of  the  right ; 
an  imperfect  right  or  duty  is  one  that  can  not  be  enforced  in 
that  manner,  but  which  may  usually  to  some  extent  be  enforced 
in  other  ways.  If  there  is  no  way  whatever  of  enforcing  it,  it 
does  not  exist  as  a  legal  .right  or  duty.  Ub%  jus,  ibi  rente' 
dium.  For  example,  after  six  years  a  debt  usually  become 
"  outlawed,"  and  the  creditor  can  not  sue  the  debtor  for  it. 
It  does  not,  however,  become  entirely  extinct,  but  is  merely 
reduced  to  the  condition  »f  an  imperfect  obligation,  and  cer- 
tain legal  effects  may  still  result  from  its  existence."  So  a 
person  is  under  no  perfect  duty  to  use  any  care  for  the  safety  of 
himself  or  his  belongings ;  if  he  injures  himself  by  his  own 
negligence,  no  one  can  sue  him  for  that  injury.  But  when 
a  person  is  refused  a  remedy  for  an  injury  which  he  has 
suffered  from  another's  negligence  because  he  has  by  his  own 
want  of  care  contributed  to  the  injury,  it  may  be  said  that 
he  was  under  an  imperfect  duty  to  take  care  for  his  own 
safety." 

258.  Rights  are  several,  common,  or  joint,  and  duties  are  ^anl^dntSi'' 
several  or  joint.     A  right  or  duty  is  several  when  the   person 
of  inherence  is  a   single    person,  which  is  the    ordinary    case. 
It  is  ioint  when  the  same  right  or  duty  belongs  at  the  same  Joint  righta 

'  °  ■'  °  and  duties. 

time  to  two  or  more  persons.  If  A  and  B  make  a  joint  pro- 
missory note  or  bond  to  C,  jointly  agreeing  to  pay  him  money, 
the  duty  is  joint ;  or  if  A  makes  his  promissory  note  or  bond 
to  B  and  0  jointly,  agreeing  to  pay  them  money,  the  right  iu 
joint.  A  duty  may  be  at  the  same  time  either  joint  or  several 
at  the  option  of  the  person  to  whom  it  is  owed.  For  instance 
A  and  B  may  bind  themselves  jointly  and  severally  to  Q  tO; 
pay  money,  so  that  if  the  money  is  not  forthcoming  0  may  at 
his  option  sue  A. arid  15  for  it  jointly  in  a  single  action  o/  he 
may  sue  either  or  both  of  them  separately.  If  two  persons  own 
a  thing  jointly,  each  of  them  does  not  own  one  half  of  it,  but 
the  single  right,  of  which  both  are  holders,  extends  over  the 
whole  thing  and  every  part  of  it. 

Common    rights    are  where    two    or    more    persons    have    ^"f^Jf*" 
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at  the  snme  lime  Feparate  rights  in  undivided  parts  of  the 
.same  thing.  If  A  gives  half  of  a  piece  of  hind  to  B,  not 
specifying  which  half,  and  afterwards  gives  the  other  half  to 
C,  B  and  0  are  owners  in  common  ;  but  if  he  gives  the  whole 
land  to  B  for  his  life  and  after  his  death  to  0,  although  by 
the  gift  C  obtains  a  present  right  in  the  land,  so  that  he  can 
in  some  cases  bring  an  action  for  an  injury  to  it,  B  and  0  are 
not  owners  in  common ;  their  rights  exist  at  the  same  time, 
but  each  is  a  right  in  the  whole  of  the  land.  In  the  case  of 
common  rights  the  rights  are  separate  and  difitincti  just  as 
much  as  if  they ,  were  rights  in  separate  things ;  each  right 
extends  over  only  a  part  of  the  thing,  but  so  long  as  no  physical 
division  of  the  thing  has'  been  made  it  is  impossible  to  say 
which  part.'^ 
^totrighta'  259i  Joint  rights,  and  analogous  statements  may  be  made  as 

to  duties,  are  said  to  have  a  four  fold  unity,  namely,  of  interest, 
of  time,  of  title  and  of  possession  ;  which  is  only  a  technical 
manner  of, saying  that  the  holders  do  not  have  distinct  rights 
but  the  same  identical  right.  Therefore  their  interests  must  he 
the  same;  one  can  not  have  a  right  which  will  endure  for  a 
longer  time  than  the  others,  or  have  a  more  extensive  right  of 
enjoyment  than  the  other,  or  hold  his  right  subject  to  a  condition 
which  does  not  affect  the  right  of  the  otheiu  The  rights  of  all, 
too,  miist  begin  at  the  same  time ;  if  one  holder  acquires  his 
interest  before  the  other,  there  is  no  joint  right  but  only  com- 
mon rights,  as  in  the  case  above  mentioned  of  A  giving  half 
of  a  piece  of  land  to  B  and  afterwards  the  other  half  to  0. 
The  parties  must  also  acquire  their,  right  by  the  same  title  or 

i*The  difference  between  two  several  rights  and  common  or  joint 
rights  of  two  persons  in  a  thing  may  be-illustrated  by  the  following  diagram, 
in  which  the  letters  represent  the  persona,  the  straight  lines  the  rights 
and  the  circles  the  things.  In  several  rights  there  are  two  persons,  two 
rights  and  two  things;  in  common  rights,  two  persons,  two  rights  and  one 
thing ;  in  joint  rightsi  Iwo  persons,,  one  right  and  one  thing. 

Several A — O 

,  .  •       B -O 

.  Common A  — 

B- 


Joint    .,.....„ A 

B 


i 


DUTIES   AND    BIGHTS,  169. 

transaction.  If'  the  owner  of  a  piece  of  land  gives  one  un- 
divided half  of  it  by  his  will  to  B  and  the  other  half  descends 
to  0  as  his  heir,  although  B  and  0  have  equal  rights  and  both 
acquire  them' at  the  same  time,  namely,  the  instant  of  A's 
death,  yet  they  are  owners  in  common  and  not  joint  owners. 
Unity  of  possession  simply  means  that  the  right  of  each  ex- 
tends to  all  parts  of.  the  subject  of  the  right,  not,  as  in 
common  rights,  to  an  undivided  part  of  it.  la  the  case  of-  two 
holders  they  are  said  in  the  old  books  to  hold  per  my  et  per  tout, 
by  the  half  and  by  all.  If  the:  four  fold  unity  of  the  right  is 
in  any  way  destroyed,  its  joint  character  ceases.  Thus  if  one 
joint  owner  of  a  thing  sells  and  transfers  his  right,  the  buyer 
does  not  become  a  joint  owner  with  the  others  but  an  owner 
in  common  with  them,  although  they  continoe  to  be  joint 
owners  among  themselves  of  the  part  which  remains  to  them. 

From  this  unity  also  proceeds  a  most  important  charae-  survivorship. 
teristic  of  joint  rights  and  duties,  namely,  the  right  of  survivor- 
ship, or  JUS  accrescendi  ;  which  means  that  if  one  joint  holder  dies 
his  interest  does  not  descend  to  his  heirs  or  go  to  his  executor 
or  administrator,  but  accrues  to  the  other  joint  holders.''  That 
is,  if  A,  B  and  0  are  joint  holders  of*a  right,  each  of  course 
haying  a  one  third  interest,  and  A  dies,  B  and  C  continue  to 
hold  the  entire  right,  each  now  having  a  half  interest,  and  if 
B  then  dies,  C  becomes  holder  in  severalty  of  the  whole.  The 
same  rule  applies  at  law  to  joint  duties.  If  A  and  B  are  jointly 
indebted  to  C,  and  A  dies,  B  must  pay  the  entire  debt  and  A's 
estate  is  exonerated.  But  a  court  of  equity  will  compel  A's  estate 
to  contribute.  At  present  however  survivorship  as  to  rights 
of  property  has  in  most  cases  beeu  abolished  in  the  United  States. 

Common  rights,  being  distinct  and  separate  rights,  have  ^'^^S'liavo 
not  the  unity  of  joint  rights.  The  interests  of  the  holders  may  """^ity- 
be  different,  one  may  have  larger  rights  than  the  others  or  1  ho 
rights, of  one  may  be  absolute  and  those  of  the  others  condi- 
tional, they  may  begin  at  different  times,  and  be  acquired  in 
different  ways,  and  there  is  no  unity  of  possession.  Two  holders 
are  said  to  hold  per  my  but  not  per  tout.  Also  there,  is  no 
right  of  survivorship. 

13  A8  to  partnership  property,  see  J8'60. 
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Pr^erenoejf  The  law  prefers  joint  to  commoa  rights;  and ■  therefore  i f 

a  right  is  given  to  two  or  more  persons  at  the  same  time 
and  by  the  same  transaction,  and  it  does  not  appear  that  theit 
rights  are  to  be  unequal,  the  law  will  presume  that  their  in- 
terests are  aqual,  and  that  a  joint  right  rather  than  common 
rights  was  intended.  So  a  joint  duty  is  preferred  to  a  joint  and 
several  one.  If  two  persons  by  a  concurrent  act  assume  a  duty, 
e.g.  if  A  and  B  make  a  contract  with  0,  and  the  duty  might 
be  joint,  it  will  not  usually  be  held  to  be  joint  and  several 
unless  an  intention  to  mate  it  so  is  expressly  declared. 
Condidona.  260.  A  duty  or   right  may   be  absolute   or   subject   to  a 

condition.    Conditions  are  either  precedent  or  subsequent. 
confliUoM  j^  condition  precedent  is  one  that  must  be  performed  before 

the  right  cau  begin,  the  duty  become  performable  or  some 
transaction  a£fecting  the  right  or  duty  take  effect.  If  A  agrees 
to  build  a  house  for  B  on  such  a  piece  of  land  as  B  shall 
choose,  he  is  not  bound  to  build  until  B  has  designated  the 
place.  The  designation  of  the  place  by  B  is  a  condition  pre- 
cedent. So  if  a  father  by  his  will  leaves  property  to  trustees 
to  pay  the  income  to  his  daughter  until  she  marries  and  then 
to  convey  the  property'  to  her,  her  marriage  is  a  condition 
Conoarrent  precedent  to  her  right  to  the  property.  When  two  persons  are 
bound  to  do  acts  for  each  other  and  the  acts  are  to  be  done  at 
the  same  time,  so  that  the  performance  by  each  is  a  condition 
for  that  of  the  other,  the  conditions  are  said  to  be  concurrent. 
Thus  if  A  agrees  to  sell  his  horse  to  B  and  deliver  him  at  a 
certain  time,  aiid  B  agrees  to  pay  the  price  on  delivery,  the 
delivery  and  the  payment  are  concurrent  conditions.  A  need 
not  deliver  unless  B  pays,  nor  B  pay  unless  A  delivers.  A  con- 
current condition  is  a  species  of  condition  precedent. 
B^'bae^uent.  ^^l*  ^  Condition  subsequent  is  one  on  the  happening  of 

which  a  right  or  duty  which  has  already  begun  will  be  forfeited 
or  come  to  an  end  at  the  option  of  some  one  who  is  entitled  to 
enforce  the  condition.  Thus  if  land  is  left  by  will  to  a  widow 
on  condition  that  she  never  marries,  the  condition  is  subsequent. 
She  talces  the  property  at  once,  and  if  in  fact  she  never 
marries,  the  condition  never  has  any  effect.  But  if  she  does 
marry,  she  breaks   the  condition,  aad  the  heir  of  the  testator 
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enter  upon  the  land,  pnt  an  end  to  lier  right,  and  deprive 
of  the  estate.  City  lots  are  frequently  conveyed  by  deed 
ect  to  conditions  subsequent  that  certain  offensive  trades 
1  not  be  carried  on  upon  them,  intoxicating  liquor  sold 
e  or  other  acts  done  calculated  to  make  the  neighborhood 
Leasant.      However  the   breach  of   a  condition    subsequent    Breach  of 

^    ,  -*■  conditions. 

)Y  ot  itself  puts  an  end  to  the  right  to  which  it  is  attached, 

merely  gives  to  some  person  the  power  to  put  an  end  to  it 
e  pleases.  Thus  in  ihe  case  above  mentioned  of  land  given 
I  widow  on  condition  of  her  never  marrying,  if  she  does 
ry    she    will  nevertheless    not    lose  her  estate    unless   the 

of  the  testator  chooses  to  enforce  the  condition.  A  right 
ike  advantage  of  the  breach  of  a  condition  subsequent  and 
iforce  the  forfeiture  is  a  facultative  right,  and  if  not  exer- 
I  may  be  lost  by  lapse  of  time.  But  even  before  a  suffi- 
t  time  for  that  purpose  has  elapsed,  the  party  entitled  to  waiver  ot 
advantage  of  the  breach  may  waive  or  relinguish  his  «ondition. 
t    to    do    so.     In   general    no    formal    act   is    required  for 

waiver*  of  the  breach  of  a  condition,  any  conduct 
cing  an  intention  not  to  enforce  it  or  amounting  to  an 
owledgement  of  the  right  as  still  existing  will  be  suffi- 
t  as  a  waiver.  Thus  if  a  tenant  of  land  has  broken  a 
ition  in  his  lease  and  the  'landlord  afterwards,  with  know- 
e  of  the  breach,  accepts  rent  from  him  accruing  after  the 
ch,  the  condition  is  waived.  But  any  act  done  in  ignorance 
le  doer's  rights  is  not  a  waiver,  as  if  a  landlord  receives 

from  his  tenant  not  knowing  that  the  condition  has  been 
en.     By  the  common  law  if  a    breach  of  a  condition  has 

been  waived  no  subsequent  breach  of  it  can  ever  be  en- 
sd,  but  the  condition  is  gone  forever;  e.gr.if  the  landlord 

knowingly  receives  rent  after  breach  of  a  condition  by  the 
at,  the  tenant  may  afterwards  break  it  as. much  as  he  pleases 
the  landlord  can  not  expel  him  for  so  doiiig.  Such  is  still 
general  rule,  but  subject  to  some  exceptions.  ■  When  a  coudi-  of  "oaJ™/!,™" 

subsequent  has  been  fully  performed  it  ceases  to  exist,  and 

14  The  termination  "  er  "  is  commonly  used  in  legal  nomenclature  to  form 
I  nouns  where  "ing"  is  used  in  ordiiiJiiy  English;  e.g.  "waiver," 
'  "  for  "  waiving,"  "  using." 


conditiou. 


forfeitures. 
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the  right  becomes  absolute  as  though  there  had  never  been  any 
condition.  Thus  if  land  is  granted  to  a  manon  condition  tiiat  he 
builds  a  house  of  a  certain  value  upon  it  within  ten  years,  if  he 
builds  the  house  the  condition  is  performed  and  his  right  in  the 
land  is  absolute.  But  a  condition  that  a  woman  shall  not  marry 
can  never  be  fully  performed  so  long  as  she  lives,  so  that  her 
right  can  never  be  absolute.  If  however,  she  dies  unmarried 
and  the  estate  descends  to  her  heir,  his  right  will  be  absolute. 

^°bltach%t'^  262.  If  a  condition  subsequent  is  once  broken,  the  right  to 
which  it  is  attached  is  forfeited  at  law  ;  and  the  holder  of 
the  right  can  not  by  any  means  avoid  the  effect  of  his  breach, 
even  if  it  was  purely  accidental  on  his  part,  and  retain  his 
right,  if  the  other  party  chooses  to  enforce  the  forfeiture..    But 

equity agaSiBt  *  court  of  cquity,  wheu  it  can  be  done  without  injiistice,  will 
relieve  against  the  forfeiture;  permit  the  holder  of  the  right, 
upon  making  compensation  for  any  damage  that  he  may  have 
caused  the  other  party,  to  perform  his  condition  notwithstand- 
ing his  previous  default,  and  forbid  the  other  party  to  enforce 
the  forfeiture.  This  will  usually  be  done  when  the  breach  of 
the  condition  was  unintentional,  or  due  to  accident  or  mistake, 
or  consisted  merely  in  not  doing  an  act  by  a  certain  time 
if  the  act  can  still  be  done  and  no  injury  except  what  can  be 
compensated  for  by  the  payment  of  money  will  ensue  from 
the  delay.  Time  is  then  said  not  to  be  of  the  essence  of  the 
transaction,  and  equity  will  allow  a  reasonable  extension  of 
time.  Thus  if  land  were  conveyed  to  a  man  on  a  condition 
that  he  should  build  a  house  on  it  by  a  certain  time,  and  for 
any  reason  he  was  prevented  from  getting  the  house  done  by 
the  time  appointed,  a  court  of  equity  would  not  in  ordinary 
circumstances  allow  his  estate  in  the  land- to  be  forfeited  by  the 
delay.  But  some  conditions  can  not  be  relieved  against,  e.g. 
a  condition  that  a  woman  shall  not  marry  again ;  and  even 
time  may  in  some  cases  be  essential,  if  for  instance  the  act  is 
of  such  a  nature  that  it  can  not  be  effectually  done  after  the 
time  appointed  or  it  would  be  unjust  to  the  other  party  to 
compel  him  to  accept  a  delayed  performance. 

When   a  condition   subsequent  has   been  broken  and  the 
citcuiustances    are    such    that   a    court  of  equity    will  relieve 
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linst  the  forfeiture  and  permit  the  party  guilty  of  the  breach 
redeem  unci  save  his  right  by  performance,  the  party  entitled 
take  advantage  of  the  condition  may  foreclose  it,  that  is, 
may  apply  to  the  court  to  fix  a  time  within  which  the  con- 
ion  must  be  jjerformed,  and  if  within  the  time  fixed  by  the 
rt  the  other  party  does  not  perform  and  pay  any  damages 
t  may  be  imposed  upon  him  for  his  default,  his  right  to 
e  his  interest  by  performance  will  be  foreclosed  or  cut  off.'^ 

263.  A  condition    may  be  express  or    imi)lied.     It  is  ex-     Express 

.rt     ,       .  .  .  conditions. 

ss  jt  it  IS  mentioned  in  the  agreement  or  transaction  by 
ich  the  right  is  created,  as  in  case  of  the  condition  above 
titioned  that  a  widow  shall  not  remarry  or  that  intoxicating 
lor  shall  not  be  sold  upon  land.  Express  conditions  arise 
n  the  will  of  the  parties  who  create  or  transfer  the  right. 
But  sometimes  the  law  attaches  conditions  to  rights  inde-     implied 

jij^iMiffi  •  conditions. 

dently  oi  the  will  of  the  parties,  and  even  in  opposition  to 
"  As  if  a  grant  be  made  to  a  man  of  an  office,  generally, 
hout  adding  other  words  ;  the  law  tacitly  annexes  thereto  a 
■et  condition,  that  the  grantee  shall  duly  execute  the  office, 
breach  of  which "  he  may  be  removed  from  office.  The 
le  is  true  of  the  franchises  of  a  corporation.  A  corporation 
I'  forfeit  its  special  rights,  or  even  its  corporate  existence,  by 
user  of  its  franchises  or   sometimes  by  mere  non-user. 

264.  If  a  condition  precedent  is  impossible  of  performance  impossible 
becomes  impossible  before  the  time  comes  for  performance,  «°'"i>ti<n'a. 
he  act  to  be  done  is  illegal,  the  condition  nevertheless  has 

Full  effect,  and  the  right  which  depends  upon  it  will  never 
e.     But  it  is  otherwise  with  a  condition  subsequent,  where 

right  has  already  begun  to  exist  before  the  time  comes  for 
'orming  the  condition.     If  the  condition  is  or  becomes  iiu-  • 
lible  or  illegal,  or  if  it  is  repugnant    to  the   nature    of  the 
t,  as  a  condition  annexed  to  a  property  right  that  it  shall 
be  transferred,  performance  is  excused,  the  condition  is  void, 

the  right  is  absolute.  But  impossibility  means  natural 
)hysical  impossibility,  not  mere  inability  on  the  part  of  the 
y  to  perform  it.     If  land  is  given  to  a  man  on  a  condition 

he  pays  a  sum  of  money,  and  he  can  not  raise  the  money, 
16  gee  p48. 
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or  that  he  marries  a  certain  woman,  and  she  refuses  to  marry 
him,  the  condition  is  valid  and  binding  ;  but  if  the  woman 
should  die,  the  condition  would  still  be  valid  if  it  were  a  con- 
dition precedent,  and  the  grantee  could  never  take  the  land, 
but  would  become  void  if  it  were  a  condition  subsequent,  and 
the  grantee  could  keep  the  land. 

Limitation.  265.  A  right  may  be  so  constituted  as  to  come  to  an  end 

of  itself,  without  the  act  of  any  one  intervening  to  put  an  end 
to  it,  upon  the  happening  of  an  event.  This  is  called  a  limitation. 
Thus  property  may  be  given  or  limited  to  a  person  for  his  life 
only,  his  right  ceasing  at  his  death  and  not  descending  to  his  heirs, 
or  it  may  be  given  for  a  fixed  term,  for  instance  ten  years,  so  that 

Conditional  Jt  will  ceasc  by  mere  lapse  of  time.  If  the  eVent  is  contingent, 
that  is,  one  that  may  never  happen,  the  limitation  is  called  a  con- 
ditional limitation,  or  sometimes  a'condition  in  law,  as  distin- 
guished from  a  true  condition  or  condition  in  deed.  This  closely 
resembles  a  condition  subsequent,  but .  differs  from  it  in  being 
self  acting.  It  is  often  very  difficult  to  determine  whether  a 
condition  subsequent  or  a  conditional  limitation  is  intended.  It 
usually  depends  upon  the  words  of  the  instrument  or  transac- 
tion by  which  the  right  is  created.  Such  words  as  "  so  long 
as,"  "  while,"  or  "  until"  usually  import  a  limitation,  while 
"  if,"  "  provided,"  "  on  condition,"  "  so  that  "  and  the  like  are 
more  appropriate  for  a  condition.  Thus  a  gift  to  a  widow  by 
her  husband's  will  "  provided  she  does  not  marry  again "  would 
usually  b^  held  to  be  on  a  condition,  but  a  gift  to  her  "  while 
she  remains  unmarried  "  or  "  until  she  marries  again  "  would 
be  on  a  conditional  limitation. 

succeBsion.  266.  Many  rights  are  capable  of  being  tmtisferred  from  one 

-  person  to  another,  and  sometimes  duties  are  transferable,  though 

less  commonly  than  rights.     The  transfer  of  a  right  or  duty  is 

At  death  and  called  in  general  succession.     Successions  are  either  at  death,  as 

inter  VIVOS,  »_i  t  7 

where  a  man  dies  and  his  land  descends  to  his  heir,  or  inter 
vivos,  as  in  sales  and  gifts.  They  are  also  divided  into  universal 
euoiSu.  ^"'^  singular.  A  universal  succession  is  where  all  of  a  person's, 
rights  and  duties,  or  all  which  are  capable  of  transfer,  are 
transferred  altogether  in  a  lump,  so  that  the  successor  simply 
steps  into  the  entire  legal  position  of  the  person  to  whom  he 
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ceeds.      In  the  Boman  law  the  heres,  or  heir,  succeeded  in 

3  way  to  his  ancestor ;  his  ancestor's  rights  became  his  rights 

I  he  assumed  all  his  ancestor's  duties,  so  that  a  son  might 

compelled  to  pay  his  father's  debts  even  though  his  father 

I  left4iim  no  property  with    which  to  pay   them.     The  to-    i^'i^wtM 

ty  of  a  person's  rights   and    duties  capable   of  passing  to 

ither  person  by  universal  succession  was  called  in  that  law 

miversitas  Juris,  and  when  it  went  to  an  heir  it  was  called 

lereditas.      In  the  common  law  there    is  no    true  universal 

cession;    but  an  executor    or    administrator    of   a    deceased 

son'"  or  the  assignee  of  a  bankrupt"  may  be  regarded  as  a 

d  of  qualified  universal  successor. 

Universal  succession  implies  more  than  the  mere  transfer  ^oraonliit*" 
rights  and  duties.  It  implies  the  transfer  of  p'ersonality,  or 
it  was  called  in  the  Koman  law  persona.  The  successor  is 
ked  upon,  so  far  as  concerns  the  rights  and  duties  trans- 
red,  as  being  the  same  person  as  him  to  whom  he  succeeds, 
1  therefore  is  bound  by  the  acts  and  declarations  of  his 
decessor  as  if  they  were  his  own  acts  and  declarations.     If 

executor  for  instance  sues  to  recover  a  debt  due  to  the 
leased  person,  any  statement  which  the  decedent  made  in  his 
)  time  going  to  show  that  the  debt  is  not  really  due  or  any 

of  the  decedent  having  the  effect  to  discharge  the  debt 
y  be  proved  against  the  executor  as  it  could  against  the 
iedent  himself  if  he  were  the  plaintiff.  But  in  the  common  ^°g?*™^g^e°| 
r  the  new  personality  which  the  successor  thus  takes  is  kept 
ite  distinct  from  his  own  individual  personality.  He  is  re- 
ded as  having  at  the  same  time  two  distinct  and  separate 
sonalities,  his  own  and  that  of  the  person  to, whom  he  has. 
ceeded,  united  in  himself.  In  his  individual  capacity  he  is 
ally  a  "different  person  from  himself  in  his  capacity  of  successor ; 
I  generally  neither  personality  is  affected  by  the  acts,  bound  by 

duties  or  capable  of  enjoying  the  rights  of  the  other.  If  the 
cessor  is  bound  to  pay  the  debts  of  the  person  to  whom  he  has 
ceeded,  he  need  only  pay  them  out  of  such  property  as  he  has 
jived  from  the  latter,  not  out.of  his  own  property  ;  nor  is  he 
icted  in  his  individual  capacity  by  any  acts  or  declarations 
~"  16 See  2662.       "See  J 680. 
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of  the  latter.     It  is  even   possible  for  him  to  be  legally  con- 
sidered as  having  knowledge  of  a  fact  in  one  capacity  and  being 
ignorant  of  the  same  fact  in  the  other  capacity. 
^'"IomIou!""'  Singular  succession  is  the  transfer  of  a  single  right  or  duty 

or  a  specific  group  of  them,  as  in  the  case  of  an  ordinary  sale 
or  gift.  It  does  not  now  involve  any  notion  of  the  transfer  of 
personality  ;  but  it  seems  that  originally  it  did,  men  in  ancient 
times  having  apparently  been  unable  to  conceive  of  a  right 
or  duty  being  detached  from  the  person  in  whom  it  originally 
inhered,  and  so  having  been  driven  to  the  coriception  of  a  transfer 
of  a  part  of  his  personality  whenever  a  right  was  transferred, 
which  to  us  in  modern  times  seems  the  more  strange  and  diffi- 
cult conception  of  the  two.  The  old  idea  is  so  far  retained  at 
present  that*  even  a  singular  successor,  as  to  the  particular  duty 
or  right  tranferred  to  him,  is  generally  bound,  like  a  universal 
-successor,  by  the  acts  and  declarations  of  his  predecessor. 
Privity.  267.  The  relation  between  two  successive  holders  of   the 

same  right  or  duty  is  called  privity,  and  the  successor  is  called 
the  privy  of  his  predecessor  in  title.  Privity  also  exists  between 
the  joint  holders  of  a  right  or  a  duty  ;  and  the  expression  privity 
of  contract  is  applied  to  the  relation  between  the  parties  to  an 
agreement,  though  here  the  word  is  used  in  a  somewhat  different 
sense. 
I'no.  Srixf  268.  The  distinction  must  be  noted  between  the  transfer  of  a 
*'"yghta."'  right,  where  the  successor  takes  the  same  right  that-  his  pre- 
decessor had  and  there  is  privity  between  them,  and  the 
-extinction  of  a  right  with  the  creation  of  a  new  one  in  its 
place,  in  which  case  there  is  no  privity  between  the  holder  of 
the  old  and  of  the  new  right.  If  the  owner  of  land  sells  and 
conveys  it  to  another,  the  buyer  takes  the  same  right  that  the 
seller  had  ;  if  the  right  was  subject  to  conditions,  exceptions  or 
burdens  of  any  kind  in  the  seller's  hands,  it  is  equally  so  in  the 
buyer's.  The  same  is  true  of  sales  and  gifts  generally  and  of  the 
acquisition  of  property  by  cleecent  or  by  wiil.  But  if  one  person 
wrongfully  takes  possession  of  another's  land  ckim:ng  it  as  his 
own,  which  is  called  adverse  ^)OSsession,  and  remains  in  posses- 
sion for  a  certain  time,  usually  twenty  years,  he  becomes  the  owner 
of  the  land.      Here  thed  advuse  possessoi  does  not  acquire  the 
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riglit  which  the  former  owner  had,  but  a  new  and  independent 
right,  the  former  right  having  been  simply  extinguished.  So  if 
A  throws  away  and  abandons  a  chattel  of  his  apd  B  picks  it  up 
and  appropriates  it,  B  does  not  get  A's  old  right  but  a  new 
ownership. 

269.  Assignment  is  a  general  name  for  the  transfer  of  Assignment. 
a  right  by  agreement  inter  vivos  when  the  entire  right 
is  transferred.  A  gift  or  sale  is  an  assignment,  but  a 
loan  is  not,  because  the  lender  transfers  only  a  part  of  his 
right  remaining  still  the  owner  of  the  thing  lent.  Some- 
times however  a  court  may  authorize  a  person  to  make  an 
assignment,  of, a  right  belonging  to  another,  as  when  property 
is  sold  by  the  sheriff  under  an  execution  against  the  owner ; 
and  the  expression  assignment  by  operation  of  law  is  occa- 
sionally used  to  denote  certain  transfers  of  rights  which  take 
place  without  -the  act  of  the  holder  or  even  against  his  will. 
A  written  instrument  by  which  an  assignment  is  effected  is 
also  called  an  assignment.  In  its  legal  sense  assignment  means 
the  transfer  of  a  right  rather  than  of  a  thing.  If  the  possession 
of  a  thing  is  also  transferred,  that,  for  legal  purposes,  is  a 
mere  incident  or  mean  to  the  transfer  of  some  right  in  the 
thing.  Alienation  and  conveyance  have  nearly  the  same  mean-  Alienation 
ing  as  assignment,  but  in  strict  technical  use  are  confined  to  """Teyanoa. 
transfers  of  real  property,  and  are  sometimes  employed  in  cases 
where  the  transferrer  tranfers  less  than  his  entire  right.  Thus 
if  A  is  the  absolute  owner  of  land  and  gives  it  to  B  for  his 
life  only,  the  gift,  as  well  as  the  written  instrument  by  which 
it  is  effected,  is  called  a  conveyance  or  alienation,  but  not  an 
assignment. 

An  assign nlent  in  the  proper  sense,  which  is -often  called  ^J^^^^f. 
by  way  of  distinction  a  legal  assignment,  is  an  actual  transfer 
of  an  existing  right  from  the  assignor  to   the  assignee."    No 
new  right  is  created  by  the  transaction.     But  besides  this  there    BguitaUe 

°  **        ^  ^  assignment. 

is  what  is  called  an  equitable  assignment  or  an  assignment  in 
equity,  which  is  not  in  the  proper  sense  an  assignment  at  all. 

iSThe  terjninations  "or"  and  "ee"  are  much  used  in  law  to  denote 
respectively  the  doer  of  an  act  and  the  person  to  or  for  whom  it  is  done, 
e.g,  assignor  and  assignee,  grantor  and  grantee,  donor  and  donee. 
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In  an  equitable  assignment  the  so-called  assignor  does  not 
really  transfer  the  right  supposed  to  be  assigned  to  the  So- 
called  assignee.  He  retains  it  himself,  and  simply  agrees 
with  the  assignee  to  hold  it  for  his  benefit,  to  permit 
the  assignee  to  exercise  it  as  if  it  had  been  transferred 
to  him,  to  give  the  assignee  the  advantage  of  it,  and  some- 
times to  transfer  it  to  the  assignee  at  some  future  time. 
He  holds  it  in  trust  for  the  assignee.  Thus  if  B  has  a  debt 
due  him  from  A  and  makes  an  equitable  assignment  of  it  to 
0,  B  remains  the  Creditor  as  before,  A  still  owes  the  money  to 
B  and  not  to  C,  and  a  suit  to  recover  the  money  must  be  in 
B's  name ;  B's  right  has  not  been  transferred  to  0.  But  if  B 
receives  the  money  from  A  he  must  pay  it  over  at  once  to  G, 
and  B  must  permit  0  to  receive  the  money  from  A  and  even 
perniit  0  to  sue  A  for  it  in  his  name.  Thus  0,  though  not 
legally  the  creditor,  stands  practically  in  nearly  the  same  posi- 
tion of  advantage  as  if  he  were  ;  he  has  all  the  benefit  of  being 
creditor  without  actually  being  such.  An  equitable  assignment 
therefore  is  not  a  transfer  of  an  existing  right,  but  the' creation 
of  a  new  right  in  the  so-called  assignee  against  the  so-called 
assignor,  and  a  new  duty  in  the  latter  to  the  former.  This 
new  right  and  duty  are  purely  equitable,  enforceable  only  in 
bef^en  lelai  *^®  courts  of  equity.  It  must  be  observed,  however,  that  whe- 
"aiilammt^  thcr  an  assignment  is  called  legal  or  equitable  does  not  depend 
upon  the  nature  of  the  right  assigned  but  upon  the  nature  of 
the  transaction  itself  which  is  called  an  assignment.  If  the 
right  is  actually  transferred,  the  assignment  is  a  legal  assign- 
ment, and  a  purely  equitable  right  may  be  transferred  as  well 
as  a  legal  one ;  and  on  the  other  hand,  even  though  the  right 
be  a  legal  one,  if  it  is  not  actually  transferred  but  only  a  new 
right  and  duty  created  as  to  it,  the  assignment  is  only  an 
equitable  one  Thus  in  the  illustra-tion  above  given  A's  debt 
to  B  is  a  legal  right,  enforceable  at  law,  but  B  makes  an  equit- 
able assignment  of  it  .to  0,  Then  0,  having  got  by  that  transaction 
a  new  purely  oquitable  right  against  B,  might  if  he  chose  ac- 
tually tranfer  it  to  J),  i.e.  make  a  legal  assignment  of  it  to  D. 
^1h™in  270.  At  common  law  chosea  in  action  were  not  assigriable ; 

"*"°°-      a  debt,  fo,-  instance,  could  not  be  transferred  to  another  person 
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to  enable  the  transferee  to  sue  on  it  at  law  in  his  own 
.  But  choses  in  action  were  assignable  in  equity.  This 
t :  (I)  that  the  common  law  rule  of  non-transferability 
ot  apply  to  purely  equitable  antecedent  rights  at  all,  trusts 
g  always  been  transferable ;  and  (2)  that  an  equitable 
unent  could  be  made  even  ot  a  legal  chose  in  iaction. 
■esent,  however,  by  statute  legal  choses  in  action,  if  they 
primary  rights,  have  been  made  assignable.  Eemedial  o/ri|h™8™f 
3,  rights  of  action  for  wrongs,  are  sometimes  assignable  °'''*'°°' 
soi}i,etime§  not.  QenQrally  rights  of  action  for  breaches 
)ntract  and  for  thojse  wrongs  by  which  the  wrongdoer  is 
itly  enriched,  sx\g\\.  as  the  wrongful  taking  or  detention  of 
rty,  may  be  assigned,  but  not  rights  of  action  for  purely 
nal  injuries,  eueh  as  assaults  or  slanders.  An  assignment,  Noticstotiio 
r  legal  or  equitable,  of  a  chose  in  action  has  to  be  perfected 
ving  notice  of  it  to    the  debtor  or  obligor.     If  without 

notice  the    latter  goes    on  and    performs    his  -obligation 
le    original    creditor  or    obligee,  h.e  will  be  excused  from 
rmance  to  the  assignee.      Thus  if  A   is   indebted  to  B, 
B  assigns   the   debt  to  C,  notice  of  the  assignment  must 
ven    to  A,  otherwise  he  may  pay   the   debt  to  B  and  be 
3Jg.ed,  or  B  may   assign    it   again  to  another  person  and    , 
■ssignee  who  first  gives  .n<jtice  to  A  will  have  priority. 
271,  The  assignmept  of  a    chose  in    action  is   said  to  be  ■^„^?°™to* 
ct  to    equities,    pr  the  assignee  is  said  to  take  the  right    "luitioa. 
Qed  subjiect  to  equities.    Equities  here  does  not  mean  simply 
able  rights,  but  claims  of   ^ny   kind,  legal  or  equitable, 

or  against  the  right  assigned.  These  equities  are  either 
ies  in  favor  of  the  origin,^l  obligor  or  of  third  persons, 
former  exist  where  the  obligor  hjniself  has  some  defence  or 
le  for  non-perfpf  inance  in  whole  or  in  part  against  the  original 
ee  who  rnakes  the  assignment;  for  instance  if  A  owes  B  a 
of  f  1000  w^ich  B  assigns  to  C,  the  fact  that  B-had  practiced 
udupon  A  to  induce  bim  to  contract  the  debt,  so  that 
3uld  have  a  right  to  rescind  the  contract  and  refuse  to  pay 
ebt  because  of  the  fraud,  creates  an  equity  in  A's  favor ;  so 
the  fact  that  B  owes  A  $600  on  another  account,  so  that 
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if  B  should  sue  A  for  the  f  1000,  A  could  set  olt  or  deduct  the 
$600,  and  B  would  recover  only  the  talance  of  $400.  But  if 
before  the  assigament  to  C,  B  was  holding  the  debt  in  trust 
for  D,  that  would  be  an  equity  in  favor  of  D,  a  third  person.  An 
equity  attaching- to  the  chose  in  action  is  one  that  relates 
directly  to  it,  such  as  A's  right  to  rescind  a  contract  for  fraud  or 
D's  claim  in  the  foregoing  example,  while  a  collateral  equity  is 
one  that  has  of  itself  no  connection  with  the  chose  in  action, 
like  A's  right  to  set  off  his  debt  against  B's, 

The  rule  that  an  assignment  is  subject  to  equities  means 
that  such  equities  avail  against  the  assignee  as  well  as  against 
the  assignor  ;  the  assignment  does  not  deprive  the  obligor  of  any 
defence  or  set  off  that  he  would  otherwise  have  had  against 
the  original  obligee  or  affect  any  third  person's  rights  or 
claims.  Thus  in  the  examples  given  above  A  or  D  could 
enfoi-ce  his  cl.aims  against  C  just  as  he  could  against  B.  But 
in  some  places  the  assignment  is  not  subject  to  collateral  equities 
in  favor  of  third  persons. 
Assiijnmeiitfl  Assignments  of  rights  in  rem  are  not  subject  to  equities 

egnitiea.  at  law  ;  nor  are  they  in  equity,  if  the  assignee  tabes  the  right 
in  good  faith  for  a  valuable  consideration.  Thus  if  A  sells 
and  conveys  his  land  to  B  without  receiving  the  price,  and  B 
contracts  with  A  that  he  will  giviB  A  a  mortgage  on  it  for  the 
■  price,  and  B  resells  and  conveys  the  land  to  0  without  having 
given  the  mortgage,  C  can  hold  th«  land  free  from  all  claims  of 
A  at  law.  And  even  a  court,  of  equity  will  not  enforce  A's  claim 
against  0,  if  0  had  no  notice  of  it  when  he  bought  the  land. 
But  if  C  took  the  land  from  B  as  a  mere  gift,  without  any 
consideration,  or  if  he  knew  of  A's  claim  when  he  bought, 
equity  will  enforce  A's  rights,  and  compel  0  to  give  the 
Lwpeadms,  morlga^.  If  however  a  person  takes  a  right  from  another 
against  whom  a  suit  is  pending  to  contest  his  claim  to 
it,  which  is  called  a ''  lis  pendens,  he  takes  it  subject  to 
the  event  of  the  suit.  Thus  if  &  is  in  possession  of  land 
and  B  brings  an  action  to  recover  the  land  from  A,  claim- 
ing it  as  his  own,,  and  A  pending  the  suit  sells  and  conveys 
the  land  to  C,  and  judgment  is  afterwards  given  against  A  in 
the  action,  C  is  bound  by  that  judgment  and  B  is  not  obliged 
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■ing  another  action  against  C  to  try  his  right.  Otherwise 
fendent  could  always  defeat  such  a  suit  by  a  transfer  of 
roperty,  and  there  would  be  no  end  to  litigation.  But  in 
places,  by  statute,  a  purchaser  of  land  for  value  is  not 
d  by  a  Us  pendens  of  which  he  has  no  notice  unless  a 
ication  of  it  is  recorded  in  the  public  land  records. 

272.  Every  right  or  duty  is   conditional  upon  the   exist-  ™Toto?" 
of  certain    facts,    is    a    legal    result    of    their  existence. 

facts  on  the  existence  of  which  a  duty  or  right  is 
ed,  transferred  or  extinguished  are  its  dispositive  facts. 
I    the   making     a    contract    is    a    dispositive    fact     of    a 

which  is  created  by  it,  and  payment  a  dispositive  fact 
hich  the  debt  is  extinguished ;  or  talcing  possession  of  a 
f  which  belongs  to  no  one  is  a  dispositive  fact  of  the  right 
•operty  in  it  which  the  taker  thus  acquires.  A  fact  may 
egatively  dispositive,  its  effect  being  to  prevent  the  other 
isitive  facts  from  having  any  operation.  Thus  in  a  contract, 
3  act  agreed  to  be  done  is  unlawful,  the  contract  is  void, 
ight  or  duty  is  created.  The  facts  that  make  the  act  un- 
il  are  negatively  dispositive, 

273.  The  immediate  fact   or  event  by   which  a  right  or      Title. 
is  acquired,  either  by  being  newly  created  or  by  being  trans- 

d  to  the  acquirer  from  some  previous  holder,  is  called  the  title 
le  right  or  duty.  This  word  title  has  two  principal  mean- 
First,- it  means,  as  just  stated,  the  immediate  dispositive 
by  which  a  right  is  acquired,  in  which  sense  we  speak  of 
by  descent,  by  purchase,  by  contract,  and  by  many  other 
ts.  Secondly,  the  word  title  is  often  used  to  denote  a 
jrty  right  itself,^  in  which  sense  we  say  that  the  title  to  a 
in  piece  of  land  is  in  a  certain  person,  meaning  the  owner- 
of  the  land. 

The  word  corresponding  to  title  in  the  Eoman  law  is  ^^l^^i. 
18.  When  the  title  to  a  right  can  be  divided  into  two  ""'^*' 
I,  an  agreement  and  some  subsequent  act  or  event  necessary 
,rry  the  agreement  into  effect,  the  agreement  is  called  by 
civilians  titulus  and  the  subsequent  act  or  event  modus 
irendi.  Thus  in  the  Roman  law  a  mere  agreement  to  sell 
3uy  a  thing  did  not  make  the  buyer  the   owner  of  it ;  it 
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was  necessary  that  the  thing  be  delivered  in  performance  pfthe 
contract.  The  agreement  was  titulus,  and  the  delivery  madus 
aequirendi.  Some  writers  on  the  civil  law  have  tried  to 
analyse  all  titles  into  those- twb  parts;  but  the  result  of  their 
attempts  has  mainly  been  a  number  of  profitless  subtilties. 
These  terms  are  not  much  used  in  the  common  law ;  but  the 
distinction  which  they  mark  is  sometimes  of  importance,  and 
when  it  is,  they  may  be  conveniently  employed. 
Incomplete  374..  The  disposltivc  facts  of  a  right  or  duty  need  not  all 

rights  and  '^  ,  •  m  i  i 

duties,  come  into  existence  at  the  same  time,  lo  enable  a  man  in 
most  cases  to  make  a  contract  he  must  be  of  full  age.  That  is 
one  of  the  dispositive  facts  of  nearly  every  contract  right  or 
duty  which  he  acquires.  After  his  majority  he  may  do  the 
juristic  act  of  making  a  contract,  and  that  contract  may  con- 
tain a  condition  precedent,  the  performance  of  which  at  some 
future  time  completes  the  tale  of  dispositive  facts  of  the  con- 
tract obligation.  When  some  of  the  dispositive  facts  of  a  right 
or  duty  have  come  to  exist  but  others  are  still  lacking,  various 
legal  states  arise  which  are  not  exactly  rights  or  duties  but  yet 
are  analogous  to  them. 

c^I)aeit^efl.  The  first  of  these  is  a  capacity  to  have  a  right  or  duty  or 

to  do  a  juristic  act.  An  illegitimate  child  has  no  capacity  to 
inherit  property  from  his  father ;  a  married  woman,  at  common 
law,  to  own  chattels  or  to  make  a  contract.  A  capacity  arises 
from  the  presence  of  those  dispositive  facts  that  are  dispositive 
of  entire  classes  of  rights  or  duties,  not  merely  of  individual 
ones,  such  as  the  fact  of  being  born  legitimate  or  of  not 
being  a  woman  and  married.  Marriage  affects  not  merely  the 
power  of  a  woman  to  make  some  one  contract,  but.  to  make  any 
eontract. 

Possibilities.  The  next  step  toward  a  complete  right  Is  a  possibility  of 
having  a  right.  The  word  possibility  in  this  sense  does  not 
mean  merely  that  it  is  possible  for  the  person  to  acquire  the 
right.  A  may  be  able  to  buy  B's  house,  if  he  chooses,  and 
perhaps  he-  may  some  day  do  so ;  but  he  is  not  therefore  said 
to  have  a  legal  possibility  of  ownership  in  the  house.  A  pos- 
sibility in  the  legal  sense  arises  when  not  only  those  general 
dispositive  facts  are  present    which  confer   upon  the  person  a 
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ty  to  have  the  right,  hut  some  of  the  dispositive  facta 
ire  special  to  that  particular  right  also  exist.  Thus 
I's    eldest  json,   if  he    outlives   his    father,   will   be    his 

But  during  the  father's  life  his  chance  of  acquiring  his 
's  estate  is  a  mere  possibility.     His  being  his  father's  sou 

dispositive  fact  of  his  right ;  but  the  father's  death  ia 
m's  lifetime  without  having  otherwise  disposed  of  the 
■ty  is  an  essential  dispositive  fact  that  does  not  yet  exist 
lay  never  exist. 

P^hat  is    called   an  inchoate  right    or   duty    resembles    a    'rig)f"at® 
ility  in  depending  upon  the  existence  of  a  portion  only 

dispositive  facts  of  the  right  or  duty.  Thus  a  widow  is 
illy  entitled  to  certain  rights  in  her  husband's  land  after 
eath,  which  are  called  her  dower,  and  which  are  not 
id  by  the  husband's  alienation  of  the  land.  During  the 
lid's  life  she  has  an  inchoate  right  of  dower^  which  is 
hing  more  than  a  mere  possibility  but  less  than  a  complete 

;   is   probably    impossible    to    lay    down    any    general    rule    Distmotion 
Jtermining    in   every  case   whether  a  given  legal  state  is  a  sibmaes  and 
possibility    or   an    inchoate    right    or    duty..     But    a    few      "giits- 
may  be  stated  that  will  cover  the  majority  of  cases.     If  oYthf^rsou. 
rson  who  is^to  have  the  complete  fight  is  uncertain,  the 
3t  is  a  mere  possibility.     Thus  if  A  has  a   power  to  ap- 
property  to  any  one  of  B's  children,  each  of  the  children 

possibility  of  getting  it.  A  chance  of  obtaining  a  *^^™j^^°' 
(fhieh  may  be  defeated  by  a  disposition  made  by  another,  "sMs. 
son's  expectation  of  inheritance  which  the  father  can 
by  alienating  the  property,  or  of  acquiring  a  right  by 
irformance  of  condition  precedent  or  by  some  one  else's 
of  a  condition  subsequent,  the  right  to  take  advantage 
jonditionj  as  it  is  called,  so  long  as  the  condition  has 
een  broken,  is  usually  a  mere  possibility,  although  a 
actually  held  upon  a  condition  subsequent  is  a  complete 

But  when   a  person  is  absolutely  bound  by  contract  Compeiimiion 
m  act,  and  will  he  entitled  to  pay  when  he  has  done  ih, 
gh  his  right  to  the  pay  is  in  a  sense  conditional,  since  it 
Is  upon  due  performa.nce  on  his  part,  yet  it  is  before  per- 


Bervjces. 


174  PBIVATE  LAW. 

formance  deemed  an  inchoate  right  and  not  a  mere  possibility. 
The  law  reckons  that  he  will  perform  as  he  ought  to.  If  a 
person  is  rendering  services  for  another  under  an  agreement 
that  can  be  put  an  end  to  at  the  pleasure  of  either  party,  as 
where  a  man  is  hired  to  work  for  another  but  can  be 
discharged  by  his  employer  at  any  time,  his  chance  of  future 
earnings  would  seem  to  be  properly  a  mere  possibility ;  but  it 
is  generally    treated  as    an   inchoate   right  and    is  assignable. 

"^l  tSm?.  °'  ^^  ^  person  has  a  right  in-  a  thing  which"  would  extend  over 
the  "  natural  product  or  expected  increase "  of  the  thing, 
the  chance  of  acq[uiring  a  right  in  the  product  or  increase 
is  generally  considered  as  an  inchoate  right,  not  a  mere 
possibility. 

^^diSS^'  ^'^^'  '^^^  distinction  between  possibilities  and  inchoate 
tioD.  rights  is  very  important,  because  the  law  treats  them  very 
differently. 

Assignability         luchoate  rights  may  be  transferred.    Wages  to  be  earned 

of  poBSl-  O  J  O 

^jjj^^j?!^- under  a  contract  but  not  yet  due  may  be  assigned;  or  a  man 
may  sell  the  next  calf  that  his  cow  bears,  so  that  the  calf  will 
be  the  property  of  the  buyer  as  soon  as  it  is  born  without  any 
further  act  of, transfer.  But  at  common  law  possibilities  can 
not  be  assigned,  although  in  some  places  and  to  some  extent 
they  have  been  made  assignable  by  statute.  An  assignment  by 
an  heir  apparent  of  his  expectations  or  of  the  right  to  take 
advantage  of  the  breach  of  a  condition  subsequent  is  void  at 
law,  although  a  condition  may  be  released  to  the  person  who 
holds  the  right  to  which  the  condition  is  attached,  such  a 
release  not  being  a  transfer  but  an  extinction  of  the  possibility. 
And  generally  a  possibility  created  by  agreement  may  be  extin- 
guished by  agreement. 

^"Tela.°  '*  ^  possibility  may  pass  at  the  death  of  the  holder  to  his  heir, 
executor  or  administrator.  Thus  if  A  grants  land  to  B  upon  a  con- 
dition subsequent,  the  right  to  take  advantage  of  a  breach  of  the 
condition  is  in  A  and  his  heirs.  But  executors  and  administrators 
are  quasi  universal  successors,  and  are  regarded  as  continuing  the 
legal  existence  of  the  deceased  person ;  and  at  common  law  so 
was  the  heir.  Therefore  succession  at  death  is  not  really  an 
assignment,  since  the  successor  is  legally  the  same  persons  as 
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him  to  whom  he  succeeds.  It  seems  now,  however,  to  he  pretty 
well  estahlished  that  whatever  can  descend  can  also  he  disposed 
of  hy  will ;  and  this  applies  to  possibilities.  But  it  is  well 
known  that  a  beneficiary  under  a  will  was  originally  regarded 
as  taking  pro  herede,  as  a  quasi  iiniversal  successor. 

276.  There  are  however  three  exceptions  to  or  qualifications  Exceptions  ns 
of  the  rule  that  possibilities  are  not  assignable  tntcr  vivos.  aMuty. 

In  the  first  place,  if  a  possibility  is  accessory  to  a   right    Accessory 
which   can    itself  be   assigned,    it   may   be    assigned    with    it.  """^^ ' 
Thus  if  A  lets  land  to  B  for  twenty  years  on  a  condition  sub- 
sequent, the  right  to  take  advantage  of  a  breach  of  the  condition 
is  accessory  to  the  ownership  of  the  land,  and  if  A  sells  and  con- 
veys the  land,  the  benefit  of  the  condition  goes  with  it. 

Secondly,  an  agreement  which  purports  to  be  an  assignment  Assignment 
of  a  possibility  or  of  the  future  right  into  which  the  possibility  atituius. 
is  expected  to  grow,  or  even  of  a  right  which  the  assignor 
merely  expects  to  acquire  in  the  future,  may  amount  to  a 
titulus,  capable  of  being  expanded  by  some  future  act  con- 
stituting a  modus  acquirendi  into  a  good  title  to  the  right 
itself.  An  example  of  this  is  found  in  certain  sales  of  pro- 
perty which  the  seller  expects  to  acquire   mentioned    in  §606. 

Thirdly,  a  possibility  is  'susceptible  of  an  equitable  as-  Equitable  as- 
signirfent,  so  that  the  assignor  when  he  acquires  the  com-  possibmuea. 
plete  right  will  be  bound  to  hold  it  for  the  benefit  of  the 
assignee  or  to  transfer  it  to  him.  Thus  if  property  is  left  by 
will  to  A  on  a  condition  precedent  that  he  marries  a  certain 
woman,  before  the  marriage  he  may  make  an  equitable 
assignment  to  B,  which  a  court  of  equity,  after  he  has  married 
and  acquired  the  property,  will  compel  him  to  perfect  by  making 
a  legal  assignment. 

277.  Inchoate   rights   can  not  be  exercised,  nor  can  they  Exercise  una 
be  violated  so  as  to  give  rise  to  actionable  wrongs  or  remedial  ™'phoate°' 
rights  of  the  ordinary  kind.      If  A  enters  upon  B's  land  and      "^ 
cuts  down  trees  or  demolishes   a   building,   though   the   dower 

right  of  B's  wife  in  the  land  be  thereby  much  impaired  in 
value,  she  can  have  no  action  at  law  against  A  for  that 
damage.  But  in  certain  cases  equity  will  interfere  at  the 
suit  of  the  holder  of  an  inchoate  right  to  protect  it. 
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Value  of  lu-  An  inchoate   right   is   also   lobked    upon  by  the  Uiw  48  a 

clioato  lights.       ,,,...  .  .  ,  ,. 

Valuable    existing    interest,    and  soQietiraes    when   property    is 
taken    for  public   purposes   coolpens&tion    mu«t    be    made    to 
holders   of  inchoate   as   well ,  as   of  complete   rights   in    the 
thing. 
Legal  treat.  A  possibility,    howevBr,    is    not  accorded    in    general   any 

biiities.  protection,  even  in  the  courts  of  equity.  It  land  is  taken  loir 
public ,  purposes  no  compensation  is  ever  made  to  the  heir  oi 
the  owner  for  the  loss  of  his  expectaney  in  it.  Or  if  property 
is  left  to  trustees  to  hold  for  the  u&e  of  A  during  his  life 
and  after  his  death  to  B  if  he  survives  A,  B's  interesti 
depending  upon  a  condition  precedent,  is  a  mere  possibility^ 
and  B  can  not  maintain  a  suit  in  equity  agaiudt  the  trustees 
to  prevent  them  from  squandering  the  trust  fund,  as  A  might 
do  or  any  one  Who  had  a  right  in  the  fund.  So  it  has  been 
decided,  and  no  doubt  correctly  so  far  as  this  principle  is  con- 
cerned, that  a  person  in  whose  favor  a  will  has  been  made  has 
no  cause  of  action  against  antother  who  by  fraud  induces  the 
testator  to  eharlge  it  to  the  former's  prejudice,  becauee  during 
the  testator's  life  the  will  has  no  effect,  and  a  beneficiary  named 
in  it  has  a  mere  possibility. 
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CHAPTER  XVII. 

WRONGS. 

278.  Wrongs  are  divided  into  crimes   and    civil    injuries, 
which  are  often  called  respectively  public  and  private  wrongs. 

A  crime  is  a  breach  of  some  duty,  which  is  owed  not  to  Crimea, 
any  individual  but  to  the  sovereign  only,  and  is  imposed  by 
a  rule  of  the  criminal  law.  A  crime  is  regarded  therefore  as  an 
offence  against  the  public,  and  gives  rise  not  to  a  private  suit 
but  to  a  criminal  prosecution  in  which  the  government  is  the 
plaintiff,  and  whose  object  is  not  to  obtain  redress  for  the 
injury  but  to  punish  the  offender. 

Acts    which    are    criminal    and    also    morally    wrong    are  Maia  <»  se  and 

,  .  iivxlaprohihita, 

called  mala-in  se;  those  which,  though  treated  as  crimes,  are 
not  contrary  to  morality  are  only  mala  prohibita,  i.e.  mala 
quia  prokibtta.  The  same  division  applies  to  civil  injuries. 
But  for  most  legal  purposes  the  distinction  between  mala  in 
se  and  mala  prohibita  is  not  important. 

No  violation  of  any  person's  right  distinct  from  the  violations  o! 
breach  of  duty  is  necessary  as  an  element  in  a  crime.  It  is  onmea. 
true  that  most  crimes  include  violations  of  the  rights  of 
private  persons,  e.g.  such  crimes  as  theft,  robbery,  cheating,  or 
assault  and  battery.  But  there  are  also  many  crimes  of  which 
this  is  not  true,  e.g.  having  counterfeit  money  in  one's  pos- 
session with  intent  to  utter  it,  selling  intoxicating  liquor 
without  a  license  or  smuggling.  But  even  when  a  crime  does 
violate  private  tights,  the  violation  of  right  is  not  an  element 
in  the  crime  distinguishable  from  the  breach  ;jf  duty,  but  is  a 
part  of  the  breach  of  duty ;  the  criminal  act  is  defined  by  re- 
ference to  such  actual  consequences. 

279.  A  civil  injury  is  an  act  or  omission  which  is  a  breach  civii  injurioa 
of  some  duty  owed  to  a  private  person  and  which  is  followed  as 

its  consequence  by  a  violation  of  the  right  to  which  the  duty 
corresponds.  There  are  thus  two  distinct  elements  in  the 
wrong,    first    a  breach  of   duty,    and   secondly    a   violation    of 
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right.  Neither  alone  amounts  to  a  civil  injury.*  This  distinc- 
tion between  tlie  breach  of  duty  and  the  violation  of  right  and 
the  principle  that  both  must  concur  to  make  a  wrong  are  of  the 
utmost  importance  in  the  law  of  civil  injuries.  A  civil  injury 
is  regarded  as  an  offence  against  the  person  only  whose  right  is 
violated,  and  is  redressed  by  a  civil  action  or  proceeding  brought 
usually  in  his  name.  No  one  but  the  injured  party  can  in 
genera]  bring  an  action  for  a  civil  injury.  The  object  of  a 
Civil  iniuries  civil    action    is    uot    punishment    but   redress.     The   sovereign 

against  the  .  n         ■ 

eovereign.    may  have  rights  resembling  those  of  private  persons,  e.g.  may 

own  property  or    make  contracts.     If  .so,  a  violation  of  those 

rights  is  a  civil  injury  rather  than  a  crime   whenever  it  would 

be  so  in  the  case  of  a  right  held  by  a  private  person. 

The  same  act  The  Same    act  or  omission    may  be    both  a    crime   and  a 

a  crime  and  a,.,..  ,,  i-ii  ••! 

civu injury,  civil  injury,  and  subject  the  wrong  doer  both  to  a  criminal  pro- 
secution by    the  state  and  a    civil  suit  by   the  party  injured; 
for  instance  theft,  assault  and  battery  or  libel. 
Torts.  280.  When  the  right  violated  in  a  eivil  injury  is  a  right 

in  rem,  the  wrong  is  called  a  tort. 
Torts  and  Bv  the    commou    law    every  action  for  a  civil  injury  had 

breaches  of  -  .  .  i  ^•  ^      ^     r 

contract,  to  be  brought  m  some  one  of  certain  established  torms, 
which  were  called  forms  of  action.  The  common  law  actions 
were  divided,  following  the  nomenclature  of  the  Roman  law 
relating  to  obligations,*  into  actions  ex  contractu  and  ex  delicto. 
An  action  ex  contractu  was  based  upon  a  breach  of  contract; 
an  action  ex  delicto  was  for  a  tort.  Thus  every  civil  in- 
jury was  considered  to  be  either  a  tort  or  a  breach  of  contract, 
and  the  common  law  recognized  formally  no  obligations 
except  such  as  were  created  by  contract.  When  it  was 
necessary  to  enforce  an  obligation  which  was  not  really 
created  by  a  contract,  either  the  transaction  out  of  which  it  arose 
was  called  a  contract  and  classed  arbitrarily  among  contracts, 
or  else  a  j)urely  fictitious  contract,  to  do  the  same  acts  which 
formed  the  content  of  the   obligation  duty    was  posited,  and 

1  As  to  the  possibility  of  a  separation  between  the  breach  of  duty  and 
tlie  violation  of  right  and  of  either  one  occurring  without  tlie  otlier,  see 
8250. 

2  See  2264. 


WRONGS.  179 

the  action  for  a  breach  of  that  duty  was  brought  in  the  form 
of  an  action  for  a  supposed  breach  of  that  imaginary  contract.* 

Although  the  common  law  forms  of  action  are  now, 
except  in  a  few  of  the  United  States,  abolished,  the  ancient 
classification  of  all  legal  wrongs  into  torts  and  breaches  of 
contract  is  still  maintained  by  many  writers  and  courts,  A  Definitions  of 
common  definition  of  a  tort  is,  a  civil  injury  cognizable  at 
law  other  than  a  breach  of  contract,  or,  a  wrong  independent 
of  contract.''     Some  authorities    have    even    gone    further    and    Equitable 

wrongs. 

attempted  to  make  the  same  classification  embrace  what  are 
known  as  equitable  wrongs,  i.e.  those  where  the  duty  and 
right  violated  are  purely  equitable,  and  which  therefore  are 
cognizable  only    in  the  courts  of  equity. 

It  is  believed  however  that    the  better    opinion,  and  that     ^"1°^. 

^  '  and  breaches 

to  which  the  modern  authorities  are  plainly  tending,  is  that  °'  obligation, 
even  under  the  common  law  many  obligations  exist  that  do 
not  arise  from  coittracts,  as  there  certainly  do  in  equity,  and 
that  the  proper  classification  of  civil  injuries  is  not  into  torts 
and  breaches  of  contract,  but  into  torts  and  breaches  of  ob- 
ligations, the  true  basis  of  the  distinction  being  the  nature 
of  the  right  violated,  whether  that  is  a  right  in  rem  or  in 
personam.  All  purely  equitable  rights  being,  as  has  been 
said,  rights  in   personam,  equitable  wrongs  are  never  torts. 

There  is  perhaps  one  exception  to  the  above  definition  of  Exceptional 
a  tort.  A  person  who  has  a  chattel  belonging  to  another  in 
his  possession  is  often  subject  to  a  duty  to  restore  it.'  This 
duty  perhaps  corresponds  not  to  the  owner's  right  of  property 
in  the  chattel  but  to  a  special  right  in  personam  analogous 
to  a  contract  right.  If  so,  a  wrongful  refusal  to  restore  a 
chattel  in  violation  of  that  duty  would  not  be  a  tort  within 
the  above  definition.     But  it  is  nevertheless  classed  as  a  tort. 

3  See  ?376. 

*  This  definition  was  adopted  in  the  English  Common  Law  Procedure 
Act  of  1852. 

6  This  is  the  obligation  described  in  J  800,  on  whose  breach  the  com- 
mon law  action  of  detinue  was  based;  Bee2921. 
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CHAPTEE  XVIII. 

STATES  OF  MIND. 

281.  The   legal   quality    of   a   person's   conduct   and   his 
responsibility    for    it    often    depend   upon    his  state    of   mind. 
The  states  of  mind  that  are    important  for  legal  purposes  are 
the  following. 
Intention.  Intention    relates    either  to   the  person's    future    conduct, 

as  where  a  burglar  breaks  and  enters  a  house  with  the 
intent  to  steal  something  after  he  gets  in  ;  or  to  the  con- 
sequences of  present  conduct,  as  where  a  person  makes  a  false 
statement  with  the  intent  that  another  person  shall  believe 
it  and  act_upon  it,  or  entices  another's  servants  to  leave  him 
with  the  intent  to  break  up  his  business  and  cause  him 
damage.  The  former  is  simple  in  its  nature  and  generally 
understood,  so  that  nothing  more  need  be  said  about  it  here. 
The  latter  calls  for  explanation. 
Intention  of  Whou  a    pcrson  docs  or    omits  an  act  with   the  intention 

consequences,      n       r  t  i       .  •  i  •         •  j." 

of  thereby  producing  a  certain  consequence,  his  intention 
includes  two  elements :  (1)  Some  degree  of  belief  or  expecta- 
Expeotation.  tiou  that  the  consequeuce  will  follow  his  conduct.  Plainly  a 
person  can  not  be  said  to  intend  a  result  which  he  has  no 
idea  will  come  to  pass.  (2)  A  desire  for  the  consequence. 
Desire.  That  intention  in  the  legal  sense  includes  desire  has-been 
vigorously  denied,  and  it  has  been  said  that  a  person  must 
be  taken  to  intend  every  consequence  of  his  conduct  which  he 
foresees  as  at  all  probable  or  even  possible,'  e.g.  iha.t  a  doctor 
who  amputates  a  patient's  leg  in  a  vain  attempt  to  save  his 
life  intends  to  kill  him.*      But  in  the    common  law    at. least, 

1  Aust.  Jur.  Lect.  XIX,  XX.  Austin,  however,  drew  his  materials 
mainly  from  the  civil  law. 

2  Austin  does  not  use  this  ^illustration,  but  it  is  a  logical  deduction 
from  what  he  says.  His  attention  seems  to  have  been  confined  to  cases 
where  the  act  would  be  wrongful,  which  apparently  led  him  to  include 
under  intention  certain  states  of  mind  which  generally  have  the  same  effect 
as  intention  in  making  acts  wrongful ;  see  i  284. 
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however  it  may  be  in  the  civil  law,  it  is  well  settled  that 
intention  includes  desire. 

Such  an  intention  as  is  above  described,  i.e.  the  mere  ex-  simple  »nd 

...  i?  1     1      ■  p  .  .culpable  ia-, 

pectation  or  and  desire  for  a  certain  result,  may  be  called  t™tio"- 
simple  intention.  But  if  the  party  knows  the  facts  which 
make  his  conduct  unlawful  the  intention  is  culpable  or 
wrongful.'  For  instance  if  A,  mistaking  the  boundary  line 
betvtreeji  his  land  and  B's,  cuts  tinjber-  on  B's  land  supposing 
it  to  be  his  own,  does  he  intend  to  cut  B's  timber  ?  If  siniple 
intention  is  meant,  yes.  He  intends  the  actual  result  which 
happens,  the  cutting  of  that  particular  timber,  which  in  fact 
belongs  to  B.  But  if  culpable  intention  is  meant,  no.  He 
does  not  know  the  fact  that  makes  his  conduct  unlawful, 
namely,  the  position  of  tUe  boundary  line. 

282.  A  person  is    presumed   to    intend    the    natural    and  Presumption! 

-  of  intention, 

probable  consec[uences  of  his  conduct.  This  rule  has  three 
different  meanings. 

(1)  There  is  always  a   prima    fame   presumption    to   tha-t  The  general 

presumption, 

effect.  In  the  absence  of  proof  to  the  contrary,  it  is  a  proper 
and  }egal  inference  that  the  person  knows  that  such  con- 
sequences will  or  may  follow  his  act  or  omission  and  desires 
them.  Thus  if  a  person  wilfully  does  an  act  having  an  obvious 
tendency  to  cause  another's  death,  as  by  assaulting  him  with  a 
deadly  weapon,  and  such  a  result  follows,  it  is  presumed  to  have 
been  intended.  But  this  presumption  is  ^riwa/acie  merely,  not 
conclusive.  The  party  is  allowed  to  show,  if  he  can,  that  he 
had  in  fact  no  such  intention. 

(2)  If  some  further  consequence  is  a  necessary  legal  Legaiiyncces. 
result  of  the  consequence  directly  intended,  the  further  con-  qiienoe/.^ 
sequence  is  also  considered  to  be  intended,  whether  the  party 
actually  Ijad  it  in  his  mind  or  not ;  and  this  presump- 
tion is  conclusive.  Thus  the  law  considers,  i.e.  conclusively 
presumes,  that  the  assumption  of  a  legal  duty  causes  a  person 
pecuniary  damage ;  therefore  if  A  by  fraud  induces  B  to  make 

a  contract  with  him  and  thus  assume  a  duty  to  him,  he  neces- 


8  Tbe  expressions  eiinple  and  culpable    or  wrongful  intention  are  not 
In  common  use. 
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sarily  intends  danvage  to  B,  although  the    contract  may  be  in 

fact  an  advantageous  one  to  B. 

PresnmptioDs         (3)  It  IS  sometimes    said    that    a    person    is    presumed  to 

tionisnot    intend   the    natural   and    probable    consequences    of    his    con- 
necessary.  ... 

duct,  when  the  truth  is  that  intention  is  not  necessary  at  all. 

This  is  a  mere  misuse  of  language  due  to  a  confusion  of 
ideas. 

Thus  it  was  laid  down  in  some  of  the  early  cases  that  to 
make  a  person  liable  in  an  action  of  tort  for  a  false  statement 
by  which  another  has  been  injured,  he  must  have  made 
the  false  representation  with  an  intent  to  defraud  the  other. 
And  that  statement  having  once  obtained  currency  has  been 
often  repeated  and  is  now  generally  spoken  of  as  the  rule. 
But  in  fact  that  rule  is  much  too  narrow.  There  are  many 
cases  where  persons  have  been  held  liable  for  fraud  where 
there  was  actually  no  such  intention.  Now  if  the  true  prin- 
ciple had  been  clearly  perceived,  the  courts  would  probably 
have  frankly  abandoned  the  old  rule  and  formulated  the 
correct  rule  in  other  terms.  But  instead  of  doing  so,  they 
adhered  to  the  old  expression,  continued  to  assert  that  a 
fraudulent  intent  was  necessary,  and  then  brought  the  cases 
where  there  was  no  such  intent  within  the  rule  by  means  of 
the  fiction — for  in  such  cases  it  is  a  mere  fiction — that  the 
party  intended  the  natural  and  probable  result  of  his  false 
representation.  Such  instances  are  not  uncommon  in  the 
law,  where,  an  old  rule  having  been  found  inadequate,  the 
courts,  instead  of  restating  the  rule  correctly,  continue  to 
adhere  to  the  time  honored  expression,  and  make  it  cover  the 
cases  which  it  is  desirable  to  bring  within  it  by  means  of 
presumptions  which  are  really  fictitious. 
MoiiTo.  283.  A  motive  means  some  desired  consequence  beyond  the 

consequence  directly  intended,  to  which  the  latter  consequence 
is  desired  as  a  mean;  or  it  is  the  desire  for  such  farther 
consequences.  Thus  if  A.  persuades  B's  workmen  to  strike  in 
order  to  injure  B's  business,  the  quitting  work  by  the  workmen 
is  the  consequence  directly  intended,  and  the  resulting  injury 
to^B's  business  or  the  pecuniary  loss  thus  caused  to  him,  or 
A's  desire  for  these,  is  the  motive.     Generally  the  motive  with 
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h  a   person    acts   is   immaterial    for   legal   purposes ;    but 

times  it  is  material. 

284.  When  a  person  acts  in  such  a  w^y  as  to  incur  bv  his  statesofmina 

IT  <   1       n  ...  *  prompting  to 

uct  an  unreasonably  great  nsk  of  causing  injury  to  himself  unreMnnaWe 
hers,  his  state  of  mind  may  be  any  one  of  the  following,  • 

(1)  He  may  desire  to  cause  the-  injury.     If  so,  his  state  of   latention. 
I  is  intention. 

(2)  He  may,  without  actually  desiring  the    injury,  yet  be  Eeokioasnesa. 
•  aware  that  he  is  taking    an    unreasonably    great   risk  of 

ing  it,  but  nevertheless  for  some  reason  of  his  own  de- 
ately  take  that  risk ;  as  if  the  directors  of  a  railroad 
)any,  to  save  expense,  should  omit  some  precaution  which 

knew    was    essential    to    their    passengers'    safety.     This 

of  mind  is  recklessness. 

(3)  He  may  not  actually  have  before  his  consciousness  the    Baa  feitii. 
that  the    conduct  is    too   likely  to  cause  harm ;  but  this 

be  because  he  has  deliberately  refrained  from  inquiring, 
shut  his  eyes  to  what  he  ought  to  have  seen.  Thus 
ose  that  A  is  very  desirous  to  have  B  make  a  certain 
ract  with  him,  and  in  order  to  induce  B  to  do  so  makes 
im  a  statement  which  is  in  fact  false.  It  may  be  that  A 
OSes  his  statement  to  be  true;  but  that  he  had  knowledge 
!rtaia  facts  which  ought  to  have  raised  in  his  mind  a 
jient  doubt  of  its  truth  to  lead  him  to  make  some  in- 
gation  before  venturing  upon  the  statement,  to  "  put  him 
I  inquiry"  as  the  ordinary  expression  is,  and  that  if  he 
investigated  he    would    have   found    out    the    real    truth. 

if  he  deliberately  shuts  his  eyes  against  the  evidence 
refuses  to  inquire  for  fear  of  coming  upon  unwelcome 
,  he  is  taking  an  unreasonable  risk  of  deceiving  B  when 
nakes  his  statement.  This  state  of  mind  is  one  of  the 
ities  of  bad  faith  or  mala  fides. 

Intention,  recklessness  and    bad  faith  are    included  under  wiuuinesi. 
name   of   wilfulness;    they    have   in   common   the   element 
,    deliberate    wrong    choice   ^    Wilfulness,    when    it    means 
tion,     always     means     culpable     intention.        Kecklessness 

bad  faith  usually  have  the  same  legel  effects  as 
tion,     and     indeed     are    Usually    called    intention;    or,    as 
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has  been  already  explained,  the  person  guilty  of  reckless- 
ness or  bad  faith  is  said  to  be  presumed  to  have  in- 
tended the  eonsequeuces  whieh.  result  from  his  conduct,  which 
is  only  an  indirect  and  inaccurate  way  of  saying  that  those 
states  of  mind  are  in  the  circumstances  legally  equivalent  to 
inten};i9n,  ,  . 

Bias.  285.  (4)  The  person  may  fail  to  perceive  thaf  his  conduct 

involves  an  unreasonably  great  y'leli,  because,  althqugh  he  has 
considered  the  matter  wif})  what  would  ordiij9,rily  be  sufficient 
care,  hi,s  judgment  was  warped  by  interest,  passion  or  prejudice 
of  some  kind,  which  prevented  him  from  coming  to  a  correct 
conclusion.  Excessive  desire  to  do  a  thing  may  hav§  this 
effect,  even  though  it  does  not  so  far  influence  the  party  as 
to  lead  him  to  act  in  actual  bad  faith,  Thjs  is  prejudice  or 
bias.  It  somewhat  resembles  bad  faith,  but  the  element  of 
deliberate  wrong  choice  is  wanting,  so  that  it  does  not 
amount  to  wilfulness. 

(kreieasnesB.  (5)  He  may  fail  to  perceive  that  his  conduct  is  improper 

simply  for  want  of  attention.  This  is  carelessness  or,  in 
Austin's  phrase,  heedlessness. 

All  the  foregoing  states  of  mind,  except  simple  int^tion, 
are  in  some  degree  blanjeworthy, 

Innocent  mis.  (6)  But  a  pcrsou  may  SQ  conduct  himself  as  ii^  fact  to 
incur  too  great  a  risk  by  a  mere  error  of  judgment,  ftfter  a 
cfl.reful,  bona  fide  and  unprejudiced  consideration  of  the  case. 
Thus  if  a  pity  is  bound  to  keep  its  highvrays  in  such  a  con- 
dition as  to  bo  reasonably  safe  for  travelers,  the  officers  of 
the  city  may  after  a  careful  and  honest  impection  of  a  road 
decide  that  it  is  reasonably  safp  (and  th^t  nothing  needs  to 
be  done  to  it,  and  yet  they  may  J)e  mistaken.  This  is 
innocent  mistake  or  error. 

iotuaimaiicc.  286.  Malico  in  the  proper  and  ordinary  sense  of  the 
word,  actual  malice,  means  a  desire  to  injure  or  annoy 
another.  I^  includes  intention.  Such  a  desire  is  often  due 
tp  hatred  or  malevolepce ;  but  that  is  not  necessary,  nor  is  it 
necessary  that  any  pej-ious  injury  be  intended,  A  desire  to 
cause  any  harm  or  annoyance  whatever,  even  though  it  arise 
from  mere  mischievousness,  is    sirfficient    to   constitute   actual 
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ice.  But  the  harm  or  annoyance,  as  such,  must  be  the 
thing  desired  and  not  merely  the  consequence  or  con- 
itant,  however  probable,  of  something  else  which  is  desired, 
s  if  A  entices  B's  workmen  to  leave  their  employer  for 
purpose  of  hiring  them  himself,  his  act  is  not  malicious 
1  though  he  knows  that  the  effect  of  their  leaving  will  be 
njure   B's   business,   the  damage  to   B   being  then  merely  * 

iental  and  not  the  very  thing  desired. 

But    the   same    kind    of   a  change    has   taken    place  with  Legal  maUoa 
rd  to  malice  as  with  regard  to  intent  to  defraud  mentioned 
282.      The    rule    having    been    laid  down  very  early  that 
lin  kinds  of   conduct,    e.g.   the    publication    of  libels   and 
ders    or    the    institution    of   groundless    prosecutions,  were 

wrongful  unless  done  maliciously,  and,  it  being  found 
idient  to  hold  persons  liable  for  such  conduct  in  many 
3  where  there  was  really  no  malice,  the  courts,  instead  of 
)Iy  declaring  that  malice  was  not  necessary  and  proceeding 
efine  the  true  ground  of  liability,  kept  to  the  old  expres- 
,  and  then  said  that  from  certain  facts  malice  would  be 
lusively  presumed,  or  resorted  to  the    conception   of   what 

have  called  legal  malice  or  malice  in  law,  as  distinguished 
I  actual  malice.  Actual  malice  is  a  state  of  the  party's 
d,  whose  existence  must  be  proved  as  a  fact.     Legal  malice 

conclusio'n  of  law  ;  it  is  inferred  by  virtue  of  a  rule  of 
from  the  existence  of  certain  other  facts,  which  do  not 
befnselves  constitute  malice,  or  it  consists  in  the  existence 
uch  facts. 

Many    attempts    have    been    made  to    define  legal  malice, 

to  declare  what  the  facts  are    from    whose    existence   the 

requires  malice  to  be  inferred,  or  on  whose  existence 
g  proved  the  law  treats  the  party,  for  certain  purposes,  as 
i  were' guilty  oi  malice.  But  the  truth  is,  there  is  no 
ral  definition  of  legal  malice.  It  means  different  things 
ifferent  cases.  Sometimes  it  includes  a  state  of  mind 
r  than  actual    malice,  usually    wilfulness,    and    sometimes 
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no  state  of  mind  at  all.  Its  meaning  in  each  case  must  be 
separately  learned. 

287.  Knowledge  has  in  law  two  meanings. 

Pergonal  (1)  In  the  strict  sense,  in  which  it  is  used  in  the  law  of 

evidence,  it  means  only  such  information  as  a  person  has  got 
from  the  immediate  testimony  of  his  own  senses.  A  person 
is  said  to  know,  or  to  know  "  of  his  own  knowledge,"  such 
things  only  as  he  has  directly  perceived,  as  distinguished  from 
what  others  have  told  him,  which  latter  is  called  hearsay.* 

Notice.  (2)  But  for  most    legal    purposes    the    word    is  used  in  a 

wider  sense,  equivalent  to  notice.  A  person  knows  or  has 
notice  of  any  fact  which  he  has  perceived  or  of  which  he 
has  been  informed,  and  which  he  does  not  in  good  faith 
disbelieve.  If  a  person  is  informed  of  the  existence  of 
a  fact,  but  the  circumstances  are  such  that  a  reasonable  and 
prudent  man  in  his  place  would  not  believe  the  informa- 
tion or  would  not  even  regard  it  as  sufficient  to  put  him 
upon  inquiry,  or  if  after  a  reasonable  investigation  he  comes 
to  the  conclusion  that  the  fact  does  not  exist,  and  accordingly 

« 

he  disbelieves  it,  he  can  not  be  said  to  have  knowledge  of 
it,  although  he  has  been  informed. 

CoEstraptive  288.     Noticc  may  be  constructive.     That  is,  in  some  cases 

a  person  who  has  not  actual  notice  of  a  fact  will  be  presumed 
to  have  notice  or  will  be  treated  as  if  he  had  iiotice.  Thus 
if  a  person  is  in  actual  possession  of  land,  that  is  constructive 
notice  to  all  the  world  of  any  rights  which  the  possessor  has 
in  or  to  the  land,  so  that  no  one  who  deals  with  the  land  can 
plead  ignorance  of  those  rights. 

Facts  whicii  A  pcrsou  is  oftcu   affected    with  constructive  notice  of  a 

to  know,  fact,  or  "charged  with  knowledge ''  of  it,  on  the  ground 
that  he  "  ought  to  know  "  it.  The  word  "  ought "  here  does 
not  necessarily  denote  a  perfect  legal  duty  to  know,  but 
often  means  rather  that  the  person  would  have  known  had 
he  acted  reasonably  or  properly ;  it  may  thus  express  an 
Negligent    imperfect  duty.     Thus  if  a  person  is  bound  to  use  care  to  do 

iguorance.  , 

such  acts  as  are  necessary  to  accomplish   a   certain   end,   that 
*  See  1 1094. 
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includes  a   duty,  perfect  or  imperfect,  to  use  due  care  to  find 

out  what  acts  are  necessary;  and  if  the  party  omits  to  do  so, 

he    can  not  excuse   himself   for    not   doing    the   acts    on   the 

plea   that   he  did   not   know   that    they    were     necessary.      A 

duty  for  instance   to    use  due  care  to  keep  a  house  in   repair 

implies  that  the  party  must  use  due  care  to  find  out  whether 

it  needs  repair.     But  a  person  is  not  charged  in  reference  to  one    collateral 

matter  with  all  the  knowledge  which  he  would  have  had  hut   "°*"*™''®' 

for  his  negligence    in    some    collateral  or  disconnected  matter. 

The  consequence  of  a  single  negligence  do  not  haunt  a  man  all 

his  life.     That  is,  a  person  is  not  chargeable  with  knowledge 

which  his  previous  negligent  conduct  has  prevented  him  from 

acqifiring,   unless  such   conduct  was   negligent   with   reference 

to   the   very  matter  for    which    the    knowledge    is    important. 

Nor  is  a  person  conclusively  presumed  to  know  a  fact  merely  opportunity. 

because  he    had    an    opportunity   to  know   it,  or   had  reason  °    ""^  ^  *'" 

to  suppose   that  it   existed,   unless  he  is  guilty  of  bad   faith. 

He  may  nevertheless  be  actually  ignorant    of   it.      Also  th«re    Forgotten 

is  no  rule  of  law  which  requires  a  person  to  be  charged  with 

knowledge  of  everything  which  he  has  formerly  known  but  has 

forgotten.     Forgetting  is   not  in  itself  negligence. 

Facts  which  are  generally  known  are  prima  facie  presumed  raots  gener- 
to  be  known  to  every  person.  For  example,  every  one  is 
presumed  to  know  that  illuminating  gas  is  explosive.  But 
it  was  decided  that  in  1866  there  was  no  such  presumption 
as  to  nitro-glycerin,  that  being  a  substance  then  recently 
introduced  and  whose  properties  were  not  generally  known. 
But  probably  that  presumption  is  not  legally  conclusive.  Pro- 
bably if  in  any  case  a  person  was  sought  to  be  charged  with 
knowledge  of  a  fact  on  the  mere  ground  that  the  fact  was 
generally  known  or  on  the  ground  of  "  the  teachings  of  com- 
mon experience,"  which  it  has  been  said  the  law  requires  all 
men  •  to  know  at  their  peril,*  he  would  still  be  allowed  to 
prove,  if  he  could,  that  he  actually  did  not  know  it. 

289.     Belief  of  a  fact  means  that  the  existence  of  the  fact      Belief. 
hds  a  certain  degree  of  probability  in  the  party's  mind.    Perhaps 

^Holmes,  Common  Law,  67. 
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it  is  impossible  to  give  an  exact  legal  definition  of  what 
degree  of  probability  is  necessary  to  constitute  belief,  or  what 
degree  of  doubt  is  inconsistent  with  it.  The  question  whether 
a  person  believed  a  thing  has  to  be  in  practice  decided  as  one 
of  pure  fact, 
EeasonaMe-  The  Question  of  the  actual  existence  of  belief  must,  how- 

ncss  of  belief* 

ever,  be  carefully  distinguished  from  that  of  the  reasonable- 
ness of  the  belief  or  the  existence  of  reasonable  grounds  for 
it.  A  person's  belief,  except  when  he  gets  it  from  the  direct 
testimony  of  his  own  senses,  is  derived  by  inference  from  data 
known  to  him.  Now  if  the  data  justify  the  belief,  if,  that  is, 
to  a  reasonable  and  prudent  man  possessed  of  the  same  data  the 
fact  would  appear  to  have  as  great  a  degree  of  probability  as 
it  has  to  the, person  who  believes,  then  the' belief  is  reason- 
able, is  founded  upon  reasonable  grounds;  if  not,  the  belief 
is  ill  founded  and  unreasonable.  But  a  person  may  actually 
and  in  good  faith  believe  a  thing,  although  he  has  no  good 
grounds  for  believing  it  and  his  belief  is  wholly  unreason- 
able, e.g.  a  person  may  honestly  and  sincerely  believe  in 
witchcraft.  But  the  fact  that  a  person  had  no  reasonable 
ground  to  believe  is  evidence  to  show  that  he  did  not  really 
believe,  though  it  is  not  conclusive. 


BEASONABLENESS    AND   NEGLIGENCE.  189 

CHAPTER    XIX. 

REASONABLENESS  AND  NEGLIGENCE. 

290.     Questions  of  reasonableness  often  arise  in  law;  e.g.  Eeasonabis. 
has  something  been  done  whthin  a  reasonable  time?  wha^  is  a        """'■ 
reasonabia  price  for  a  thing.?    had  a  person    reasonable    grounds 
for  believing  as  he  did?    was    a   person's   conduct    unreasonably 
likely  to  cause  harm  ? 

The  test  of  reasonableness  is  in  general  what  an  ordinarily  The  conduct 
reasonable  and   prudent  man,  an  average  member  of  the  com-   "IbiemSi? 
munity,  would  have    done    or  judged  to  be  reasonable  in  the 
situation  of  the  party  whose  conduct  is  in  question.     It  does  EeasonaWe- 
not  therefore  depend  upon  the  party's  own  state  of  mind,  but  state  o"^d. 
is  a  quality  or  attribute  of  conduct.     If  a  person  in  fact  acts 
in  an  unreasonable  manner,  that  may  be  due  to  wilfulness,  pre- 
judice, carelessness  or  mere  innocent  mistake  on  his  part.*    But 
that  is  of  no  importance  in  judging   of  the  reasonableness  of 
his  conduct.      The  question  is   not  what  he  himself  thinks  to 
be  reasonable,  but  what  is  reasonable  according  to  "  the  general 
judgment  of  reasonable  men." 

The  party's  situation,  as  the  word  is  here  used,  consists  Meaning  of 
of  such  facts  and  circumstances  as  are  actually  or  constructively  situation. 
known  to  the  party,  and  a  reasonable  and  prudent  man  in 
that  situation  means  a  reasonable  and  prudent  man  who  had 
knowledge-  of  such  facts  and  circumstances.  It  is  very  easy 
to  be  wise  after  the  event,  and,  looking  back  upon  a  person's 
conduct,  to  say  in  the  light  of  fuller  experience  that  it  would 
have  been  better  if  he  had  acted  differently.  But  a  person 
is  to  be  judged  according  to  the  knowledge  which  he  had 
when  he  acted,  not  by  that  which  he  did  not  and  could  not 
have.  It  may  be  in  fact  very  dangerous  to  drive  a  heavily 
loaded  wagon  over  a  weak  and  rotten  bridge ;  but  if  the  .bridge 
appeared    to    be    sound    and  the  party  did  not  know  it  to  be 

1  See  1 284. 
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otherwise,    a    reasonable    and    prudent    man    might    venture 

upon  it. 

Eeasonabie-  291.     Whether  glveu  conduct  in  given  circumstances  was 

question  oi   reasonable  is  usually  a  question   of  fact.     The  test  being  the 

conduct  of  an  ordinarily  reasonable  and  prudent  man,  the  jury 

is  supposed  to  consist  of  just   such  men,  so  that  they  will  be 

able    to    say    of   their  own  knowledge  how  such  a  man  would 

hare  acted.      Therefore   it   is  proper  that  the  question  should 

be  left  to  the  jury  as  one  of  fact.     Bnt  in    a  perfectly  plain 

case,  where    there    is    no    room    for    doubt    how    a   reasonable 

person  would  act,  the  court  will  decide  the  question  of  reason- 

Eiiieaasto  ableness  as  one  of  law.     Such  a  decision  becomes  a  precedent, 

^ bat  is  re&r 

aonaWe.  and  amouuts  to  laying  down  a  rule  as  to  what  shall  be  con- 
sidered reasonable  conduct  in  that  kind  of  cases.  A  consider- 
able number  of  such  rules  have  been  thus  introduced  into  the 
law. 

Examples  o!  Thus  a  pcrsou  who  crosses  a  railroad   track  ought  to  nae 

reasonable  care  not  to  get  run  over.  But  the  courts  have  laid 
it  down  as  a  peremptory  rule  that  in  ordinary  circumstances 
reasonable  care  requires  that  he  should  look  both  ways  for 
coming  trains  before  crossing.  If  he  does  not  do  that,  his 
conduct  is  unreasonable  and  negligent  as  matter  of  law,  and 
the  court  would  not  permit  the  jury  to  find  as  a  fact  that  he 
had  acted  reasonably  no  matter  what  other  precautions  he 
might  have  taken.  On  the  other  hand  the  courts  have  refused 
to  hold  as  law  that  it  was  unreasonably  dangerous  to  let  a  child 
five  years  old  play  in  the  street  of  a  city  unattended,  and  in 
any  particular  case  would  leave  it  to  the  jury  to  decide  whether 
in  view  of  all  the  circumstances  it  was  so. 

KeeUgonoe.  292.     In   regard   to   negligence    there   are  two  questions, 

namely:  (1)  What  is  negligence  in  its  own  nature  ?  and 
(2)  When  is  negligence  forbidden  by  law  ?  Only  the  former 
is  considered  here ;  the  latter  will  arise  when  duties  come, 
to  be  taken  up.  These  two  questions  are  usually  confounded, 
and  negligence  is  commonly  defined  as  consisting  in  a  breach 
of  some  legal  duty.  The  reason  for  this  confusion  is  that 
the  question  whether  a  person's  conduct  was  negligent  never 
becomes    practically  important,    and   therefore  never  comes  up 
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in  a  court  for  decision,  unless  the  negligence  would  be  a 
breach  of  duty;  so  that  the  actual  question  which  the  court 
has  to  decide  is  not  as  to  the  existence  merely  of  negli- 
gence but  of  negligence  as  a  breach  of  duty,  of  actionable  or 
culpable  negligence.  Therefore  if  the  court  decides  that  there 
has  been  a  breach  of  duty  consisting  in  negligence,  it  usually 
declares  simply  that  the  party  has  been  guilty  of  negligence ; 
while  if  no  such  breach  of  duty  appears,  the  court  will 
generally  express  this  by  saying,  though  not  always  with 
strict  accuracy  of  expression,  that  the  party  has  not-  been 
negligent.  The  distinction,  however,  between  negligence  as 
such,  which  does  not  'per  se  involve  any  breach  of  duty,  and 
wrongful  or  actionable  negligence,  which  does,  is  of  importance. 
The  only  use  of  the  conception  of  negligence  in  law  is  as 
an  element  in  the  definition  of  duties.  We  define  negligence 
in  order  that  we  may  afterwards  be  able  to  define  various 
legal  duties  as  duties  not  to  act  or  omit  negligently.  To 
define  negligence  as  a  breach  of  legal  duty,  and-  then  to 
define  the  duty  as  a  duty  not  to  act  negligently,,  would  be 
defining  in  a  circle.  We  must  therefore  find  a  definition  of 
negligence  that  is  independent  of  the  idea  of  duty. 

293.  Negligence  is  conduct  which  involves  an  unreason-  NegiiBence 
ably  great  risk  of  causing  injury  to  the  actor  himself  or  to  unreMomufe 
another  or  to  his  or  another's  property  or  interests.  The  mere 
taking  a  risk,  even  knowingly  and  voluntarily,  is  not  neces- 
sarily negligent.  Every  one  does  that  every  day  of  his  life. 
Many  common  and  necessary-  acts,  such  as  driving  iv  a  crowded 
street,  travelling  by  rail,  carrying  a  loaded  gun,  using  fire  or 
kerosine,  are  more  or  less  dangerous.  Even  a  very  great  risk 
may  in  some  cases  be  properly  incurred,  for  example  in  the 
attempt  to  save  another's  life.  But  when  the  risk  is  so  great 
as  to  be  in  the  circumstances  unreasonable  to  be  taken,  then  the 
conduct  becomes   negligent.      Negligence,    therefore,  like   un-  The  pmty's 

11  11-  PI  v-ii         state  of  miiid 

reasonableness  generally,  is  not  a  state  oi  the  party  s  mjnd,  but 
a  kind  of  conduct.*     It  is  usually  due  to  carelessness  or  reck- 

2  When,  however,  inattention  to  what  one  is  doing  makes  the  act  more 
dangerous,  the  want  of  attention  may  be  an  element  in  negligence. 
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Negligent    lessness,  but  may  come  from  mere   innocent  mistake.    It  may 

omissfona.    Gonsist  in~  either  acts  or  omissions,  in  doing  dangerous  acts  or 

in   omitting   to  take    precautions    against    danger.     Negligent 

omission,  especially  negligently  omitting  to  enforce  one's  rights^ 

Laohea.     is  Called  lachcs..    If  the  party  guilty  of  negligence  knows  that 

wiuui      his  conduct   involves  an  unreasonable   risk,  or  would  know  if 

negligence.   ^^  acted  in  good  faith,  so  that  his  state  of  mind  is  wilfulness, 
the  conduct  is   wilful  negligence.* 

Due  caio.  Oouduct    which  does  not  involve  an  unreasonable   risk   is 

known  as  due  or  reasonable  care.  So  that  due  care,  like 
negligence,  is  not  a  state  of  the  party's  mind.  Care  is 
inversely  as  risk.  To  take  much  care  of  a  thing  is  to  expose 
it  to  little  risk ;  to  take  little  care  is  to  expose  it  to  great 
risk ;  to  take  due  care  is  to  expose  it  to  no  more  risk,  whether 
much  or  little,  than  is  in  the  particular  case  reasonable. 

Knowledge  294.     Sometimes  failure  to  use  skill  or  special  knowledge 

is  negligence.  Whenever  a  person's  conduct  is  likely  to  cause 
injury  which  may  be  averted  by  the  use  of  skill  or  speciaL 
knowledge,,  it  is  negligent  not  at  least  to  use  such .  skill  and 
knowledge  as  the  person  actually  has  to  prevent  the  harm. 

But  very  often  a  reasonable  and  prudent  man  would  not 
attempt  to  act  at  all  unless  he  had  competent  skill  and 
knowledge.  In  such  a  case  any  person  who  does  attempt  to 
act  must  use  such  skill  and  knowledge,  i.e.  must  do  what 
he  undertakes  as  well  as  he  would  do  it  if  he  had  them, 
whether  he  in  fact  has  them  or  not.  Not  to  do  so  is  negli- 
gence, and  it  makes  no  difference  that  he  does  the  best  he 
can.  Two  questions  arise  here :  (I)  In  what  cases  must  com- 
petent knowledge  and  skill  be  exercised  ?  and  (2)  What  degree 
of  knowledge  or  skill  is  required  ? 

Bepreaenia-  295.     Whfenever  a  pcrson  undertakes  to  do  anything  for 

ions  of  skill,  another  under  au  express  or  implied  representation  that  he  has 
competent  knowledge  or  skill,  so  that  he  is  relied  upon  as  having 


8  Some  authorities  have  denied  that  negligence  can  consist  in  acts  or 
that  it  can  be  wilful.  But  that  opinion  arises  from  the  erroneous  idea  that 
the  essence  of  negligence  is  carelessness,  and  that  negligent  conduct  is  always 
conduct  due  to  carelessness. 


eeasonableness  and  negliqenob.  193 

it,  he  is  bound  to  have  and  use  it.  Such  a  representation 
is  prima  facie  implied  by  setting  oneself  up  to  practice  a 
trade  or  profession  or  being  employed  for  pay  in  any  work 
requiring  skill  or  koowledge.  A  carpenter,  a  shoemaker,  a 
smith,  a  person  who  makes  it  his  trade  to  collect  debts,  an 
agent  or  broker,  a  physician,  a  lawyer,  must  know  his  business 
or  be  answerable  for  his  blunders. 

When  services  are  rendered  gratuitously,  there  may  or  OratmtoTn 
may  not  be  an  implied  representation  of  skill  or  knowledge. 
If  they  are  rendered  in  -  the  course  of  one's  trade  or  pro- 
fession or  if  pains  have  been  taken  to  invite  people  to  come 
and  avail  themselves  of  thos6  services,  skill  and  knowledge 
are  usually  implied.  Thus  a  charity  patient  in  a  hospital  has 
the  same  light  to  skilful  and  proper  treatment  as  if  he  paid  for 
it ;  and  the  directors  of  a  savings  bank  serving  without  pay 
must  still  exercise   competent   skill   and   knowledge.      But  in     Fnenaiy 

66r vices* 

ordinary  friendly  services  and  mere  acts  of  kindness  it  would 
generally  be  understood  that  no  special  skill  or  knowledge  were 
represented  as  possessed. 

And  apart  from  the  practice  of  any  trade  or  profession,  Dangerou« 
and  although  there  is  no  employment  or  special  relation 
between  the  parties,  if  a  person  voluntarily  does  an  act  or 
enters  upon  a  course  of  conduct  where  special  knowledge  or 
skill  is  necessary  to  prevent  danger  to  others,  it  is  negligent 
not  to  have  and  use  knowledge  or  skill.  This  applies  to  such 
acts  as  navigating  vessels  where  there  is  danger  of  collision, 
running  railroads  or  elevators,  building  a  dam  that  is  likely 
to  give  way  and  do  damage  if  it  is  unskilfully  built,  and 
many  other  acts. 

If  the  work  is  not  voluntarily  undertaken  but  is  imposed    Acts  dona 

-       -  uudor  coin- 

upon  the  party  by  some  authority  or  necessity,  he  is  not'  pnision. 
responsible  for  want  of  skill.  Thus  "  if  the  crew  of  a  steamer 
were  so  disabled  by  tempest  or  sickness  that  the  whole  conduct 
of  the  vessel  fell  upon  an  engineer  -without  knowledge  of 
navigation  or  a  sailor  without  knowledge  of  steam-engines," 
he  would  not  be  liable  for  want  of  such  knowledge.  "  So 
again,  a  person  who  is  present  at  an  accident  requiring  im- 
mediate   provisional    treatment,    no    skilled    aid   being  on  the 
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spot,  must  act  reasonably  according  to  commoa  knowledge,  i! 
he  acts  at  all ;    but   he    can    not   be    answerable  to  the    same 
extent  that  a  surgeon  would  be."* 
^Degreeof  Competent  knowledge  or    skill  does  not  mean  the  highest 

•ndskiu.  degree,  nor  even  the  skill  of  the  most  skilled  person  in  the 
trade  or  profession.  What  is  required  is  "  that  reasonable 
degree  of,  learning,  skill  and  experience  which  is  ordinarily 
possessed  by  the  professors  of  the  same  art  or  science,  and 
which  is  ordinarily  regarded  by  the  community  and  those 
conversant  with'  that  employment  as  necessary  and  sufficient  to 
qualify  him  to  engage  in  such  business." 
Gross  and  296.    If  a   person   takes  a    risk  which   is   much  greater 

'  BenM^ '"  than  is  reasonable,  his  negligence   is   called  gross ;  if  the  risk 
is  only  a  little  too  great,    it    is   called  slight.     Generally  if  a 
person  is  negligent  at  all,  it  makes  no  difference  whether   his 
negligence  is  gross  or  slight.      If  he  is  under    a    duty  to  use 
due    care,  i.e.  not  to  act  negligently,  any  negligence,  however 
slight,  amounts  to  a  breach  of   his  duty  and  puts  him  in  the 
Gross  negu-  wroug.     But  when  a  person's  liability  depends  upon   the  pre- 
''fraud"'     seace  of   some  culpable  state   of  mind,  such   as    recklessness, 
intention  or  malice,  gross  negligence    is    evidence    of  the  ex- 
istence of  such  a  state  of  mind,  but  mere  slight  negligence  is 
not.    Thus  it  is  often  said  that  gross  negligence,  though   not 
in  itself  fraud,  is  evidence  of  fraud. 
Degrees  of  297.     When    ouo    persou    undertakes,  to  perform  services 

bailment,  for  auothor  or  has  another's  chattel  in  his  possession,  which 
is  called  bailment,*  he  often  comes  under  a  duty  to  use  due 
care  to  .perform  the  services  properly  or  to  keep  the  chattel 
safe.  In  that  case  there  are  said  to  be  three  degrees  of  care, 
slight,  ordinary  and  extreme  care.  If  the  bailment  is  for  the 
benefit  of  the  bailor*  only,  no  more  than  slight  care  is  required, 
as  when  one  person  does  a  friendly  service  for  another  without 

4  Pollock,  Torts,  25,  26. 

"See  §381. 

*  The  bailor  is  the  person  for  whom  the  work  ia  done  or  the  owner  of  tl  e 
goods;  the  bailee  is  the  person  doing  the  work  or  having  possession  of  the 
goods. 
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pay  or  receives  another's  goods  for  gratuitous  storage.  If  it 
is  for  the  benefit  of  both  parties,  as  in  the  case  of  hiring, 
where  a  price  is  paid,  ordinary  care  must  be  used.  If  it  is 
for  the  bailee's  sole  benefit,  as  in  a  gratuitous  loan  of  a  chattel, 
extreme  care  is  necessary,  Ordinary  care  means  the  care  of 
an  ordinarily  reasonable  and  prudent  man,  as  above  decsribed. 
It  has  been  found  difiScult  to  define  extreme  and  slight  care ; 
but  they  mean  respectively  something  more  or  less  than  or- 
dinary care.  Opposed  to  these  degrees  of  care  there  have  ^^SZ^^el 
been  said  to  be  three  degrees  of  negligence,  namely  slight  ™  Eaiiment, 
negligence,  which  is  the  absence  of  extreme  care,  ordinary 
negligence,  which  is  the  absence  of  ordinary  care,  and  extreme 
or  gross  negligence,  which  is  the  absence  of  even  slight  care. 
The  division  of  care  into  three  degrees  in  cases  of  bailment 
is  well  established;  but  the  corresponding  doctrine  of  three 
degrees  of  negligence  is  now  generally  rejected,'  and  negligence 
is  taken  to  mean  the  failure  to  use  such  care  as  is  required  in 
the  particular  case,  due  care ;  .so  that  if  only  ordinary  care 
were  required  the  omission  of  extreme  care  would  not  be 
called  slight  negligence,  it  would  not  amount  to  negligence 
at  all. 

298.     There    are    therefore    two    quite   different  senses  in    Degrees  of 

■*  care  and 

which  degrees  of  care  and  negligence  may  be  spoken  of,  negiegenoe. 
namely :  (1)  The  ordinary  sense,  in  which  extreme  care  "P^^  orainarj 
means  simply  that  no  more  than  a  small  risk,  and  slight 
care  that  a  large  risk,  may  be  taken,*  gross  or  slight 
negligence  means  simply  falling  much  or  little  below  the 
requil-ed  standard  of  care,  and  neither  care  nor  negligence 
is  susceptible  of  division  into  three  or  any  fixed  number  of 
degrees:   and  (2)  The    peculiar  sense,  of  the  law  of  bailment,  Tiiepeon.tM 

°  ^    ■'  ^    ^  meauing  ia 

with  three  degrees  of  care  and,  according  to  some  authorities,    bailment. 
of   negligence.     The    overlooking    of   the   distinction    between 
these  two  sets  of  meanings  has  led  to  much  confusion  in  the 
language  of  the  authorities. 


'"Gross  negligence,"  it  has  been  said  in  this  connection,  "is  only 
negligence  with  a  vituperative  epithet." 
»  See  2293. 


196 


PEIVATE   LAW. 


Burden  of 
proof. 


299.  As  a  general  rule  the  law  presumes  that  people  act 
with  due  care,  and  he  who  asserts  that  another  has  acted  negli- 
Eioeptions.  S^^^^Y  h^'S  the  burdcn  of  proving  it.  The  exceptions  are:  (1)  in 
cases  where  extreme  care  is  required,  and  an  injury  happens  tliat 
may  hare  heen  due  to  want  of  care,  as  when  a  railroad  train 
runs  off  the  track  and  a  passenger  is  hurt,  (2)  where  the  party 
charged  with  negligence  had  control  of  the  thing  that  caused 
the  injury  and  the  injury  is  one  of  a  kind  that  does  not 
usually  happen  without  negligence,  as  where  a  bale  of  goods 
fell  out  of  the  window  of  a  warehouse  upon  a  person  passing 
by  in  the  street,  (3)  where  a  chattel  is  bailed  and  perishes 
or  is  injured  in  the  bailee's.hands  and  no  explanation  is  forth-  - 
coming  of  how  it  happened,  (4)  where  skill  or  special  know- 
ledge is  required  and  th6  injury  may  have  been  due  to  the 
want  of  it ;  in  those  four  cases  negligence  will  be  prima  facie 
presumed;  res  ipsa  loquitur. 


Jtti  ipsa 
loguitur. 
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CHAPTER    XX, 

POSSESSION 

300.  Possession  is  a  situation  of  fact  in  -which  a  person  Possessions 
stands  in  relation  to  a  thing.^.  Actual  possession  includes  two 
elements,  namely,  power  over  the  thing  and  the  will  to  possess  ^"'^ia^^" 
or  animus  possidendi.  In  the  fullest  and  completest  sense  it 
would  mean  the  power,  so  far  as  that  depended  upon  the 
possessor's  relation  in  space  to  the  thing  possessed,  to  use  the 
thing  in  any  manner  whatever  and  to  excliide  all  other  persons 
from  any  interference  with  it,  and  ti'e  will  to  maintain  such 
a  position  and  wholly  to  exclude  others.  But  it  seldom 
exists  in  so  full  and  complete  a  form ;  much  less  than  that 
may  amount  to  actual  possession. 

As  to  power ;  manual  prehension  or  physical  contact  with  Powoi. 
the  thing  is  not  always  necessary.  Any  power  of  using  and 
excluding  others  arising  from  proximity  in  space'is  probably 
enough,  provided  there  is  no  other  person  having  equal  or 
greater  power  and  a  will  to  possess,  A  n  ,n  may  doubtless 
have  actual  possession  of  his  cane  which  he  has  laid  down  by 
his  side  for  a  moment.  If  two  persons  are  present  in  a  house, 
the  owner  and  a  guest,  the  owner  will  have  actual  possession 
and  the  guest  not,  although  the  latter  has  for  the  time  being 
as  much  power  as  the  former;  but  if  both  claimed  the  possession, 
probably  neither  would  have  actual  possession  till  he  had 
expelled  the  other..  A  hunter  does  not  get  possession  of  a 
wild  animal  which  he  is  pursuing  till  he  has  captured  it, 
because  till  then  he  has  ho  power  over  it;  and  another  may 
lawfully  step  in  and  take  it  before  him. 

</y  1  The  fact  of  possession  must  be  distinguished  from  the  right  of  posses. 
Bion.  Only  the  former  is  treated  of  in  this  chapter.  Some  writers  on  the  civil 
law  maintain  that  possession  in  the  legal  sense  is  always  a  condition  of  right 
rather  than  of  fact.  However  that  may  be  in  the  civil  law,  it  is  not  so  in  tho 
common  law.  The  civil  and  the  common  law  theories  of  possession  differ 
widely  in  many  respects. 
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wai; 


'x/eteution. 


As  to  the  will  to  posseBS ;  in  the  Boman  law  only  a 
person  who  held  as  owner  was,  except  in  a  few  cases,  con- 
sidered to  have  true  juridical  possession ;  that  is,  animus 
possidendi  must  amount  to  animus  domini.  Such  is  not  the 
rule  of  the  common  law.  At  common  law  the  hirer,  borrower 
or  depositary  of  a  thing,  though  setting  up  no  claim  of 
ownership,  is  a  possessor.  But  the  will  to  possess  must  be  a 
will  to  maintain  a  control  over  the  thing.  A  mere  meddling, 
with  it  is  not  a  taking  of  possession,  for  instance  going  upon 
another's  land  to  hunt  or  fish,  or  beating  another's  horse. 
There  must  also  be  a  will  to  exclude  others  from  the  thing 
to  some  extent,  but  not  necessarily  entirely.  If  the  possessor,, 
retaining  his  own  power  of  use,  admits  others  as  mere  licensees 
expellable  at  his  pleasure,  he  does  not  lose  his  possession,  as 
where  a  man  brings  guests  to  his  house  or  carries  passengers 
in  his  ship. 

301.  Detention,  which  is  also  called  natural  or  physical 
possession,  is  a  situation  closely  analogous  to  possession.  It 
exists  when  a  person  has  the  power  necessary  to  possession 
without  th%  will,  as  where  one  picks  up  a  thing  to  examine 
it;  or  where  he  has  the  power  and  the  will  both,  but  the  law, 
by  an  arbitrary  rule,  denies  him  .possession.  The  only  case  of 
much  importance  in  the  common  law  is  that  of  a  servant.  A 
servant  who  has  the  dustody  of  his  master's  property  in  the 
course  of  his  service  does  not  have  possession  of  it,  but  mere 
detention,  the  possession  remaining  in  the  master.* 

302.  Constructive  possession  is  where  the  law  treats  a 
person  as  if  he  had  possession.  He  may  or  may  not  at  the 
same  time  have  actual  possession ;  but  one  person  can  never 
have  constructive  possession  when  another  has  actual  posses- 
sion.    If  the  constructive  possessor  does  not  himself  have  the 

>eBump.    actual  as  well   as    the   constructive   possession,    then    no   one 

lioua  as  to  ,  -^>  ,  ,  ,  , 

posssssion.   has  it.     Ooustructive  possession  depends  upon  certain  presump- 
tions, which  fall  into  five  groups,  namely : 

(1)  Certain  presamptions  arbitrarily  created  by  the  law 
or  by  custom,  not  reducible  under  any  principle. 


Bervont, 


CoTistrnotive 
possession. 


2  See  1 1222. 
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(2)  Presumptions  as  to  Ijie  continuance  of  possession. 

(3)  Presumptions  derived   from   the    presence  or  absence 
of  a  right. 

(4)  Presumptions  based  on  the  situation  of  the  thing. 

(5)  Presumptions  depending  upon  the  identity  of  the  thing. 

303.  As    examples    of   the    first    sort   of   presumptions,  Arbitrary 
seveial  different    customary  rules  prevailing  among  whalers  in  tion«. 
different  seas  as  to  when  possession  shall  be  considered  to  be 
gained  of  a  whale  have  been  held  valid  by  the  courts. 

304.  QndeV   the    second   class,   possession  once  begun  is  The  con- 

,       .  tinuance  of 

deemed  to  continue  until  it  is  shown  to  have  been  abandon-  possession. 
ed  or  become  impossible,  as  by  the  thing  having  been  lost  or 
destroyed,  or  that  some  one  else  has  possession.  This  presump- 
tion can  not  be  rebutted  by  proof  merely  that  it  is  not  true, 
i.e.  that  no  one  is  in  actual  possession.  The  possessor  of  a 
horse  does  not  lose  his  possession  by  leaving  it  hitched  to  a 
post  in  the  street  while  he  goes  into  a  house. 

305.  Under  the  third  head,  the  general    rule    is   that  a    presamp. 

_  1  ^  T  1        tions  based 

person  s    possession    must    be    presumed,    so   tar  as  reasonably  upon  rights. 
can    be    done,   to   be    in   accordance    with   his    right.     If  the 
possession  would  be  wrongful,  it  will,  if  possible,  be  presumed   Possession 
that  the  party  is  not  in  possession. 

If  the    possession    would    not  be  wrongful  but  the  party   Possession 

1      *    t  n  •  1  '  '     '  '  merely-per- 

has  no  protected  right  of  possession,  there  is  no  presumption,  mitted. 
For  example,  if  a  person  picks  up  a  lost  article  merely  to 
examine  it,  he  does  not  get  possession  till  he  decides  to  keep 
it;  but  it  is  rightful  for  him,  if  he  chooses,  to  ta^e  the 
possession  in  order  to  keep  it  for  the  owner.  There  is, 
however,  no  presumption  either  that  he  does  or  does  not 
intend  to  take  possession. 

If  a  person  has  a  right  to  the  possession  of  a  thing,  he  where  the 
is  deemed  to  be  in  possession  of  it,  unless  it  appears  that  right. 
he  has  parted  with  the  possession,  that  possession  is  im- 
possible or  that  some  one  else  has  the  possession.  For  ex- 
ample vacant  land  is  in  the  possession  of  its  owner.  Since 
the  person  who  has  a  right  to  the  possession  is  generally  the 
owner,  this  is  often  expressed  by  saying  that  ownership 
draws  to  it  the  possession. 
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Piesnmp-  306.    As '  to  the  fourth  clags  of  presumptions,  those  based 

tions  based  ,,  t%        i  i   *  i  •■ti 

oil  the  situa-  upon  the  Situation  of,  the  thing,  the  question  is  whether 
tMng.  g^jj^  jjj  ;vhat  cases  a  person  is  presumed  to  have,  possession 
of  a  thing ,  merely  from  having  possession  of  the  place  oi 
receptacle  in  which  it  is.  If  the  posseissor  of  the  place 
knows  that  the  thing  is  there  and  intends  to  possess  it,  he  pro- 
bably has  possession.  But  when  he  does  not,  the  authorities 
are  very  conflicting  and  the  law  on  this  point  is  enveloped  in 
much  doubt, 
presniiip-  307.     Lastly,  presumptioas  as    to  possession  may    depend 

on  identity,  upou  the  ideuty  of  a  thing.  It  is  possible  for  a  person  to 
have  possession  of  the  whole  of  a  thing,  as  a  whole,  without 
having  possession  of  the  parts  as  separate  things,  for  example, 
of  a  locked  box  full  of  goods  but  not  of  the  separate  articles 
in  the  box.' 
Poaseasion  The    most    important    of    the    rules    falling    under    this 

head  relate  to  the   possession  of  land.     The  general  principle 
Eigiitfui    is   that  if  a  person  who   has   a  right  to  take  possession  of  a 

posseasiou,        .  n    i        ■,  i  i  .  /.  ... 

piece  or  land    takes    actual    possession    or    a    part    or    it,    his 

possession  so  acquired  extends  over  the  whole,  provided  it  all 

lies  in  the  same  county,  but  not  if  it  is  in  different  counties. ' 

PosBession    If    his    posscssion    is    wrongful    but    he    has    what    is    called 

nndsF  color 

of  title.     "  color  of  title,"  that  is,    if   he    takes   possession   by  virtue  of 

some  deed  or  transaction    giving    him    an    apparent  right,  the 

genetal  rule  is  that    his   possession  extends,  within  the  limits 

Possession,  of  the  county,  as    far   as    his   apparent  right.      But  if   he  is 

IntiSIr!    a    mere    intruder    without    even    a.   color    of  :  right,    then    no 

presumptions    are    made    in    his   favor,,  and    the    area    of  his 

possession  is  limited  to  that  of  his  actual  occupation  or  pedis 

possessio. 

Possession  308.    A  persou  may  hold  possession   through  another,  as 

anotiier.    a  master  through  his  servant.     This  may  be  actual  possession; 

a  master  has  actual    possession    of   his  goods  in  his    servant's 

custody,    the    servant    being    a    mere   instrument.      But    when 

8  See  1222. 

4  The  original  ieaaon  for  this  distinction  was  in  certain  old  rules  aa  to 
the  incapacity  of  a  jury  of  one  county  to  inquire  about  events  happening 
in  another  county;  see  ^099. 
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goods  belonging  to  one  person  are  in  the  hands  of  another 
who  himself  has  possession,  as  where  a  thing  is  hired,  bor- 
rowed or  deposited  for  storage,  the  owner  can  not  have 
actual  possession.  In  such:. cases  he  is  often  said  to  have 
constructive  possession  ;  it  iS  said  that  the  possession  of  the 
hirer  or  borrower  is  the-  possession  of  the  owner.  But  this 
seems  incorrect ;  it  is  certainly  in  conflict  with  the  principle 
that  one  person  can  not  have  constructive  possession  of 'a 
thing    of     which    another    has    actual    possession.      However,  TherigitoJ 

1  ,   ,  -1  ...  ,  .  ■        present  "poa- 

a  person  who,  although  not  m  either  actual  or  constructive  sesaiou. 
possession  of  a  thing,  has  a  right  of  present  possession  of 
it,  that  is,  who  has  a  right  to  take  it  from  the  possessor 
immediately  if  he  chooses,  has,  as  against  third  persons, 
substantially  the  same  rights  as  if  he  were  already  in  pos- 
session. If  any  third  person  wrongfully  meddles  with  the 
thing,  the  person  having  the  right  to  the  possession  may 
have  the  same  kind  of  an  action  against  him  as  if  he 
were  the  actual  possessor,  as  will  be  hereafter  explained. 
But  a  person  who  will  merely  have  a  right  to  the  posses- 
sion at  some  future  time  can  not  be  treated  presently  as  a 
possessor.  ■  ■ 

A   possession    which    some    other    person  has   a   right   to    Preearioua 

possession. 

put  an  end  to  at.  his  pleasure  is  called  a  precarious  possession. 
Thus  the  finder  of  a  lost  article  who  takes  it  into  his 
possession  to  keep  for  and  restore  to  the  owner,  a  borrower  of 
a  thing  or  a  wrongful  possessor  has  a  mere  precarious  pos- 
session ;  but  if  a  person  hires  a  thing  for  a  fixed  time,  so 
that  during  that  time  the  owner  can  not  take  it  back  from 
him,  his  possession  is  not  precarious.  The  name  precarious  is  Preoanona 
also  applied  to  rights  which  are  held  at  the^will  of  another 
person,  as  the  right  of  a  borrower  or  of  a  person  who  has  been 
given  a  mere  license  to  use  another's  land  which  the  giver 
can  revoke  at  any  time.  ,,< 

309.     The  possessor  of  a  tiling  is  prima  facie  presumed  .g^?//^^^"/^ 
to    be    the    owner;    and    as    against  a   mere    wrongdoer,    who  to  be  owner, 
meddles  with    the    thing    without  any  right,  this  presumption 
is  conclusive.     In  an  action  by-the  possessor,   suing  as  owner, 
the  wrongdoer  is  not  allowed  to  set  up  any  Jus  teHii   in  his 


Successive 
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defence,  that  is  to  prove  that  the  ownership  or  right  of  posses- 
sion is  really  in  a  third  person." 

Therefore  if  there  have  heen  two  pofisessions   of   a  thing, 

possessions.  ^^^^  .^  ^^^^  wrongful,  the  earlier  possession,  may  be  valid 
against  the  later.  Thus  if  B  steals  A's  horse  and  has  pos- 
session of  it,  and  then  0  takes  it  from  B,  and  B  sues  0  for 
the  wrong,  B's  prior  possession,  though  wrongful  as  against 
A",  would  be  proof  enough  of  his  ownership  in  his  action 
against  0,  and  0  would  not  be  allowed  to  assert  that  A  and 
not  B  was  the  true  owner. 

Ouasi-posses.  310.    Possession   is   properly  of  things ;  but  there  is  also 

"™  °' "^^*^' what  is  called  possession,    or    more    correctly  ^Mossi-possession, 
Having  a    of  rights.     This    expression  has  two    meanings.     (I)  A  person 
"^         who  really  has   a  right   is    sometimes  said  to  possess  it,  pos- 
session in  this  sense  meaning  simply  having,  just  as  in    ordi- 
nary language  the  things   that   a    person    owns  are  called  his 
possessions.     As   a  technical    legal    term  this  is  incorrect  and 

Thede/aeto  should    be    avoided.     (2)  A  person    who   de  faeto   exercises    a 

exercise  of  n       .  i  -    i  .  « 

rights,      right,  whether   he    actually  has  such   a  right  or  not,  is   often 

said    to   be    in    the    possession    or    ^wasi-possession    of   it,    as 

where  A  constructs  a  road  from  his  house  to  the  street  across 

B's  land  and  uses  it  as  if  he  had  a  right  of  way  there.    Just 

Presumption  as  the  posscssor  of  a  thing  is   prima    facie   presumed  to  have 

that  the  party  ' 

has  the  right,  a  right  of  possession,  so  a  person  who  de  facto  exercises  a 
right  is  prima  facie  presumed  to  have  the  right ;  e.g.  a  man 
and  a  woman  living  together  as  husband  and  wife  are  pre- 
sumed to  be  married,  or  a  person  acting  as  a  public  officer  is 
presumed  to  be  such.  But  whether  this  presumption  is  con- 
clusive against  a  mere  wrongdoer  or  intruder,  as  in  the 
analogous  case  of  the  possession  of  a  thing,  is  doubtful. 
AflveJse  311.     The   de  facto  exercise  of  a  right  under  an  express 

or  implied  claim  or  assertion  by  the  party  exercising  it  that 
he  has  such  a  right,  whether  the  claim  is  made  in  good 
faith  or  not,  if  the  exercise  is  in  derogation  of  another's  right 
and    is    not    by    that    other's    permission,    is    called    adverse 


6  So  is  the  weight  of  authority,  though  some  decisions  have  adoiitted 
thejtia  terUi  in  certain.  Iciiids-of' actions. 


possession. 
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possession  or  adverse  user.  If  the  right  exercised  includes 
the  right  of  possession  of  a  thing,  the  thing  may  be  said 
to  be  adversely  possessed,  though  properly  adverse  posses- 
sion applies  to  rights  rather  than  to  things.  In  derogation  of 
another's  right  means  either  that  the  user  is  an  actual 
violation  of  that  right,  as  where  A  wrongfully  uses  a  right 
of  way  across  B's  land,  or  at  least  that  the  right  exercised, 
if  it  actually  existed,,  would  constitute  a  burden  upon  the 
other's'  right.  Thus  if  A  and  B  own  adjoining  pieces  of 
land,  and  A  has  a  house  upon  the  edge  of  his  land  with 
windows  that  overlook  B's  land,  A  may  acquire  what  is  called 
a  right  of  light  and  air  in  B's  land,  that  is,  a  right  that 
B  shall  not  build  anything  on  his  land  within  a  certain 
distance  of  A's  windows  so  as  to  obstruct  them.  This  would 
be  a  burden  upon  B's  ownership,  inasmuch  as  it  would  pre- 
vent him  from  freely  using  and  enjoying  his  land.  If  now 
A  makes  windows  in  the  side  of  his  house  toward  B's  land, 
then  so  long  as  B  does  not  actually  obstruct  them,  A  is 
de  facto  enjoying  a  right  of  light  and  air  in  derogation 
of  B's  property  right,  although  no  right  of  B  is  actually 
violated.  A  user,  however,  is  not  in  derogation  of  another's 
right  unless  that  other  has  the  right  to  put  a  stop  to  it  in 
some  way.  But  the  exercise  of  a  right  without  any  claim  to 
it  is  not  adverse  possession,  as  if  A  squats  upon  B's  land 
acknowledging  that  he  has  no  right  there  and  that  he 
occupies  only  on  sufferance.  Adverse  possession  is  of  great 
importance  in  law,  because,  as  will  be  hereafter  explained, 
the  adverse  possessor  may  in  course  of  time  acquire  by  means 
of  it  the   right  which  he  has  been  de  facto  exercising. 


204  PRIVATE   LAW. 

CHAPTER    XXI. 
FRAUD. 

Kinds  of  312.     Fraud    is    of   three   kinds:    (1)    misrepresentation, 

(2)  breach  of  trust,  and  (3)  entering  into  a  transaction  with 
Actual  fraud,  an  intent  to  use  it  as  a  means  of  injuring  another.  Actual 
fraud  includes  in  every  case  a  bad  state  of  mind,  which  is  called 
in  law  intent  to  defraud,  though  it  does  not  always  consist 
of  intention  in  ihe  proper  sense  but  sometimes  of  recklessness 
Constmotive  or  bad  faith.  Constructive  fraud  exists  where  the  law  treats 
a  person,  for  some  purposes  at  least,  as  if  he  had  such  an 
intent.  The  name  constructive  fraud  is  sometimes,  though 
not  with  strict  propriety,  applied  to  certain  other  facts  or  acts 
which  in  some  respects  resemble  fraud  and  have  to  some 
extent  the  same  effect,  such  as  unlawful  coercion  by  which  a 
person  is  induced  to  make  a  contract  or  an  unlawful  purpose 
in  the  parties  to  a  contract,  which  makes  the  contract 
invalid. 

Effects  of  313.     The   effects  of  fraud  in  general  are  four,  namely : 

(1)  It  may  amount  to  a  wrong,  for  which  an  action  will  lie ; 
this  is  actionable  fraud.  (2)  It  may  reader  a  contract  or  other 
juristic  act  invalid.  (3)  It  may  create  an  estoppel  in  pais. 
(4)  It  may  be  a  ground  for  a  court  of  equity  to  refuse  to  the 
party  certain  remedies  to  which  he  would  otherwise  be  en- 
titled. Any  actionable  fraud  can  have  all  the  other  effects ; 
but  the  converse  is  not  true.  An  act,  for  instance  a  false 
representation  made  with  an  honest  belief  in  its  truth  for  the 
purpose  of  inducing  another  to  enter  into  a  contract,  or  undue 
coercion  applied  to  the  other  party  for  that  purpose,  may  make 
the  contract  invalid,  or  without  making  it  invalid  at  law  may 
be  a  sufficient  reason  why  a  court  of  equity  will  not  lend  its 
aid  to  enforce  it,  and  yet  the  act  may  not  be  fraud  in  any 
such  sense  that  an  action  will  lie.  to  recover  damages  for  it.* 

1  See  2  327. 
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314.     A  fraudulent  misrepresentation    is   a   false  affirma-    Misrepie- 
tion  made  to  a  person  with  an  intent  thereby  to  defraud  him 
or  another,  as  if  A,  in  order  to  induce  B  to  buy  his  old  and 
spavined  horse    for    a    high    price,   tells  B  that  the  animal  is 
young  and  sound.     It  need  not  be  made  in  words,  but  may  be    Manner ot 

making* 

by  acts,  such  as  filing  a  horse's  teeth  before  selling  him  to  make 

him  look  young,  using  false  weights  or  measures  or  imitating 

another  person's  trademark.     Generally,  however,  mere  silence     siieme. 

or  omission  to  act  is  not  a  fraudulent  representation,  at  least 

at  law ;  one  party  to  a  transaction  has  a  legal  right  to  keep  his 

mouth  shut  and  allow    the    other    party    to    proceed    under   a 

mistake."  For  example  if  A  knows  that  there  is  a  gold  mine 

on    B's    land    of  which  B  is  ignorant,   and  he  goes  to  B  and 

buys    the    land    for  a  small    price,  not  telling  B  of  the  mine, 

that  is  not  fraud  at  common  law.     But  there  are  a  few  kinds    Contracts 

uberrima  fida, 

of  contracts,  which  are   said  to  be   uberrima  fide,  in  which  a 
contrary  rule  prevails,  and  the  mere  omission  by  one  party  to 
disclose    facts    known  to  him  material  to  the  transaction   will 
invalidate  the  contract,  though  this  will  not  amount  to  action-    . 
able   fraud.     Also  where  one  party  to  a  contract  stands    in   a  Parties  stand. 

ing  in  a 
fiduciary 
relation. 


fiduciary  relation  to  the  other,  for  example  if  he  is  his  agent,    fiduciary 


partner,  legal  adviser  or  trustee,  and  they  make  any  agreement 
about  the  subject  matter  of  the  relation,  any  concealment  of 
material  facts  by  the  former  will  generally  have  the  efifect  of 
fraud  in  equity,  so  that  a  court  of  equity  will  annul  the 
contract. 

315.     A    representation    means    an    affirmation    or    state-  Eepresenta- 

.  n  n  '  m  tions  must 

ment  of  the  existence  of  a  fact,  not  a  mere  promise,      ror  a    beofiaot. 
person  to  break  his  contract,  no  matter  how  wilfully  or  delib- 
erately or  with  what  intent  to   injure  the  other  party,  is  not  promissory 

,  _    ■       .        .  J     representa- 

a  fraud ;  not  even,   according  to   the   weight  oi  authority  and       tions. 
except  in  the  case  of  a  promise  to  pay  for  property  purchased, 
although  at  the  time-  of  making  the'  contract   he  intended  not 
to  perform  it ;   but  on  this  last  proposition  the  authorities  are 
not  quite  harmonious 

It   has    also    been    held    that    a    representation    about    a-  Matters  of 

law  or  the 

matter  of  law,  i.e.  a  statement    that  the  law  is  so  affd  so,  or  party^hito 
'ibout  the  party's   own    state    of  mind,  i.e.  that  the  maker  of 
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Intent  to 
defrand. 


the  representation  has  a  certain  belief,  desire,  intention  oi 
motive,  though  false  and  made  with  an  intent  to  deceive 
and  injure  the  other  party,  can  not  amount  to  a  fraud ;  for 
instance  if  A  induces  B  to  sell  him  his  property  for  less  than 
it  is  worth  by  falsely  telling  him  that  be  wants  it  for  some 
charitable  use.  Sometimes  this  rule  is  put  upon  the  ground 
that  such  representations  can  not  be  material,  or  in  the 
case  of  representations  of  law  that  every  one  is  presumed 
to  know  the  law  and  therefore  can  not  for  legal  purposes 
be  deceived  by  a  false  statement  about  it,  which  is  a  mere 
fiction.  But  on  this  subject  the  authorities  are  somewhat 
conflicting.  False  representations  of  these  kinds  have  in  some 
cases  btan  held  fraudulent,  and  many  fine  distinctions  have 
been  drawn. 

316.  A  representation,  however  false  and  however  much 
injury  it  actually  causes,  is  not  fraudulent  unless  it  is  made 
with  an  intent  to  defraud.  A  person  may  mislead  and 
deceive  another,  greatly  to  the  latter's  damage,  by  a  mis- 
statement made  in  perfect  innocence,  through  ignorance  pr 
some  mistake ;  but  that  is  not  fraud.  An  intent  to  defraud 
is  divisible  into  two  parts,  of  which  the  first  is  an  intent 
to  deceive. 

Intent  to  deceive  is  an  intention  to  make  the  per- 
son to  whom  the  representation  is  addressed  believe  some- 
thing which  is  not  true.  It  may  addressed  to  a  particular 
person,  or  to  any  one  of  a  class  of  persons  or  to  the  public  as 
in  the  case  of  a  deceitful  advertisement  or  prospectus.  This 
Belief  of  the  implies   that   the   maker  of  the  representation    knows   or  be- 

repreBenta-  . 

tioa.  lieves  it  to  be  false ;  a  person  is  not  guilty  of  fraud  for 
asserting  what  he  honestly  believes  to  be  true,  and  this  even 
though  his  belief  is  not  founded  on  any  reasonable  grounds.* 
However  it  seems  that  the  word  intention  in  this  connection 
is  not  used  in  its  strictly '  proper  sense.  Eecklessness  or  bad 
faith  in  making  a  representation  is  equivalent  to  intent  to 
deceive.  If  a  person  makes  a  statement  without  knowing  or 
caring  whether  it  is  true  or  not  or  whether   its  effect  will  be 


Intent  to 
deceive. 


2  See  i  289. 
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to  mislead  the  other  party,  he  is  guilty  of  fraud,  although 
he  may  not  have  had  any  actual  belief  that  it  was  false  or 
any  actual  desire  to  deceive.  Thus  if  A  tells  B  that  0,  who 
has  applied  to  buy  goods  from  B  on  credit,  is  solvent  and  honest, 
whereas  he  is  insolvent  and  a  rogue,  A  having  absolutely  no 
knowledge  whatever  about  0  or  his  affairs,  that  may  amount 
to  a  fraudulent  misrepresentation.  But  mere  negligence  in 
making  a  statement  is  not  fraud,  for  example  if  a  false  report 
on  the  condition  of  property  is  made  after  a  hurried  and 
careless  inspection ;  though  gross  negligence  is  evidence  of 
fraud.'  But  in  contracts  uberrima  fide  or  when  there  is  a  Contracts 
fiduciary  relation  between  the  parties,  a  misrepresentation  even  andSoiary 
made  in  good  fai-th  will  invalidate  a  contract. 

317.  But    an    intent    to    deceive  is  not  the  whole  of  an  -intent to 
intent  to  defraud.      A  person  may  be  deceived  without    being 
defrauded,   as   where  one  is  led  to  mistake    a    work  of  fiction 

for  a  narrative  of  facts  or  a  lady's  artificial  complexion  for 
a  genuine  one.  An  intent  to  defraud  in  the  proper  sense 
would  include  an  intent  that  the  person  deceived  should 
act  upon  the  false  impression  that  has  been  implanted  in 
his  mind  to  the  injury  of  himself  or  some  one  else.  But 
as  to  this  aspect  of  it,  intent  to  defraud  in.  the  legal  sense 
does  not  mean  actual  intention,  and  probably  not  even  reck- 
lessness. Mere  negligence  is  probably  enough.  That  is,  a 
person  is  guilty  of  fraud  if  he  intentionally  or  recklessly 
deceives  another  in  such  circumstances  that  he  thereby  takes 
an  unreasonably  great  risk,  that  the  danger  is  unreasonably 
great,  that  the  other  will  act  on  the  false  statement  and  that 
injury  will  result.  The  court  would  probably  say  that  he  must 
be  presumed  to  have  intended  the  probable  consequences  of  his 
be  act  of  deceit.^ 

318.  The    person    injured   may   be    the    person    who   is    The  party 
deceived    or   another.    If  A  fraudulently    imitates    B's    trade- 
mark and  thus  causes  0  to  buy  his  inferior  goods   instead  of 

the    superior    goods    of  B's    make  which  he   intended  to  buy, 
0,    the    person    deceived,    is    injured ;    but    if   A's    goods    are 

3  See  §  290.         *  See  1 282. 
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exactly  like  B's  and  in  every  respect  as  good,  0  is  not  injured 
at  all.  In  either  case,  however,  B  is  injured  and  defrauded 
by  losing  the  sale  of  his  goods.  So  in  a  very  famous  case 
-  where  a  tradesman  by  false  representations  induced  a  boy's 
father  to  buy  a  defective  and  unsafe  gun  as  a  present  for  his 
son,  and  the  gun  burst  in  the  boy's  hands  and  injured  him, 
the  court  held  it  a  fraud  upon  the  boy  for  which  he  could 
have  an  action  against  the  seller 
Breach  ot  319.     The  second  kind  of  fraud  is  breach  of  trust.     The 

nature  of  this  can  not  be  fully  explained  till  the  subject  of 
trusts  is  reached ;  but  in  general  it  may  be  said  that  a  breach 
of  trust  is  committed  where  any  property  or  authority  is  put 
into  a  person's  hands  and  accepted  by  him  to  be  used  only 
•  for  a  special  purpose  for  the  benefit  of  another,  and  he  uses 
it  for  any  other  purpose;  e.g.  if  A  by  his  will  leaves  money 
to  B,  for  B  to  invest  and  pay, the  income  to  A's  wife  so  long 
as  she  lives  and  after  her  death  the  principal  to  A's  childreuj 
which  is  a  very  common  form  of  trust,  and  B  appropriates 
the  money  to  his  own  use  or  pays  to  the  wife  as  income 
what  is  really  a  part  of  the  principal,  B  is  guilty  of  a  breach 
of  trust. 
Transactions  320.     The  third  kind  of  fraud  is  entering  into  a  transac- 

another.  tion  With  an  intent  to  use  it  to  injure  another.  Thus  where 
a  wife  and  her  paramour  persuaded  the  husband  to  consent 
to  a  separation  and  to  execute  a  deed  securing  to  her  a 
separate  maintenance,  with  the  secret  purpose  of  thereby 
enabling  her  to  carry  on  more  conveniently  her  adulterous 
intercourse,  the  husband  was  allowed  to  set  aside  the  deed  as 
obtained  by  fraud. 

Frauds  on  321.     Of  this  kind  of  fraud  the  most  usual  case  is  found 

in  agreements  intended  to  defraud  creditors.  The  law  on  this 
Fraudulent  siibject  is  Md  dowu  in  the  statute  of  13  Eliz.  concerning 
'  fraudulent  conveyances,  which  however  is  generally  regarded 
as  being  merely  declaratory  of  the  common  law.  That 
statute  enacts  that  all  gifts,  grants  and  conveyances  of  goods, 
chattels  or  land  made  with  intent  tt)  hinder,  delay  or  defraud 
creditors  are  void  as  against  parties  who  would  be  prejudiced 
by  the  fraud,    unless    made    to   a   bona  Jide   purchaser  for  a 
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good  consideration.*  That  is,  the  creditor  may  disregard  the 
transfer  and  seize  the  property  in  satisfaction  of  his  debt  as 
though  it  still  belonged  to  the  debtor.  If  the  debtor  makes 
the  transfer  actually  for  the  fraudulent  purpose  mentioned,  then, 
if  the  person  to  whom  it  is  made  knows  of  the  fraud,  it  makes 
no  difference  whether  he  pays  'the  debtor  for  the  property  or 
not,  or  even  that  he  pays  its  full  value  for  it ;  he  can  not 
hold  it  against  the  creditor.  And  even  though  he  does  not 
know  of  the  fraud,  he  can  not  resist  the  creditor's  claim  if 
he  takes  the  property  as  a  mere  gift  paying  nothing  for  it. 

But  the  statute  does  not  say  that  a  gift  by  a  debtor  Fraudulent 
not  made  with  a  fraudulent  intent  shall  be  void.  On  that 
point,  however,  the  courts  have  laid  down  certain  rules 
of  presumption  based  on  the  principle  that  a  man  ought 
to  be  just  before  he  is  generous  and  not  give  away  his  Piesnmp. 
property  instead  of  paying  his  debts.  As  a  general  rule  a  &»"ii- 
gift  by-  a  debtor  of  any  portion  of  his  property  is  construc- 
tively fra,udulent  as  against  his  existing  creditors,  and  a 
creditor  may  seize  the  property  in  the  hands  of  the  donee. 
But  as  to  future  creditors  the  gift  is  not  fraudulent,  if  in 
the  circumstances,  considering  the  amount  of  the  debtor's 
property  and  of  his  indebtedness,  the  gift  is  reasonable  and 
not  excessive,,  and  there  is  nothing  to  show  an  intention  to 
cheat  future  creditors ;  and  some  courts  have  held  that  in 
such  cases  the  presumption  of  fraud  was  not  conclusive  even 
as  to  former  creditors.  But  if  a  person  heavily  indebted 
should  give  away  a  large  portion  of  his  property,  even  though 
he  left  himself  with  enough  to  pay  his  present  debts,  and 
should  th€n  proceed  to  contract  a  large  new  indebtedness, 
there  would  be  at  least  a  prima  Jade  presumption,  especially 
if  there  were  any  other  suspicious  circumstances,  of  an  intent 
to  defraud  the  new  creditors.  But  except  in  case  of  such  an 
actual  or  constructive  fraudulent  intent,  a  debtor  still  remains 
owner  and  dominus  of  his  own  property,  and  has  a  legal  right 
to  spend  it  unlessly  and  foolishly  if  he  chooses,  or  to  give  it 
away,  with  which  right  a  creditor  can  not  interfere. 

'   5  A  good  consideration  in  this  act  means  a  valuable  consideration;  see 
?S64     Void  means  voidable;  see  §323. 
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CHAPTEK    XXII. 

JURISTIC    ACTS. 
1.    Juristic  Acts  in  General. 

juratioacte,  822.  A  juristic  act  is  an  act  done  with  the  intention 
thereby  to  create,  transfer  or  extinguish  some  right  or  duty, 
which  act  is  appointed  by  law  for  that  purpose  and  will 
have  that  effect  if  done  under  proper  conditions  and  by 
competent  persons.  A  contract,  a  marriage,  the  appointment 
of  an  agent,  the  payment  of  a  debt,  the  taking  possession  of 
a  thing  with  the  intent  to  become  the  owner,  are  juristic 
*•  acts ;  but  the   commission   of  a  wrong  is  not,,  although  that 

gives  rise  to  remedial  rights. 
Valid  and  323.    A  juristic  aot  is  either  valid   or  invalid,  and   an 

invalid  one  may  be  entirely  void  or  merely  voidable.  A 
valid  act  is  one  that  is  capable  of  producing  and  does  pro- 
duce a  legal  effect.  A  void  act  has  no  effect  at  all,  and  is 
Void  acta,  as  if  it  had  never  been  done.  This  may  happen  because 
the  parties  who  attempt  to  do  the  act  have  no  legal  capacity 
to  do  such  acts  or  because  the  act  is  improperly  done 
or  for  other  reasons.  However,  a  juristic  act  which  can 
not  take  effect  in  the  manner  intended  by  the  parties  may 
sometimes  be  valid  as  an  act  of  another  sort.  Thus  a  written 
instrument  intended  as  a  conveyance  of  land  but  invalid  as 
such  for  want  of  a  seal  may  yet  be  good  as  a  contract  to 
convey. 

Voidable  acts.  A  Voidable  juristic  act  is  one  that  is  valid  when  done 
and  may  always  continue  so,  but  some  person  has  the  right 
at  his  option  to  rescind  it  and  mate  it  void.  Thus  an 
infant,  i.e.  a  person  under  twenty  one  years  of  age,  can  not 
make  a  valid  gift  of  his  property.  If  he  attempts  to  do  so, 
the  gift  is  voidable.  It  is  not  generally  void;  the  donee 
becomes  by  the  transaction  the  owner  of  the  property ;  but 
the    giver    may    at    any    time   before    he    comes    of   age,  or 
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within  a  reasonable  time  thereafter  declare  the  gift  void  and 
take  back  the  property.  If  he  does  not  do  so,  the  gift 
remains  prefectly  valid. 

324.  A  person  who  rescinds    a  juristic  act  must  rescind  EesciB»ion. 
it  in  toto  ;  he  can  not  avoid  that  part  of  it  only  which  is  un- 
favorable' to  himself  and  let  the  rest  stand.     Therefore  it  is  a  jtesutauo  m 
general  rule  that  the  party  must  restore,    or    offer    to   restore,     '"'''™'"" 
everything  which    he    has    received,    and    put  the  other    party 

into  the  sartie  situation  as  if  the  act  had  never  been  done. 
If  he  can  not  do  so,  he  has  no  right  to  rescind.  Thus  if  A 
fraudulently  induces  B  to  sell  him  his  property  for  less  than 
it  is  worth,,  and  B  wishes  to  rescind  the  sale  and  take  back  the 
property,  he  must  pay  or  tender  back  to  A  the  price.  Or  if 
it  is  the  buyer  who  has  been  defrauded,  he  must  restore  the 
thing  bought  before  suing  for  the  price ;  and  if  he  has  des- 
troyed or  otherwise  disposed  of  the  thing  so  that  he  can  not 
restore  it,  his  right  to  rescind  is  gone. 

325.  The  essentials  of  juristic  acts  in  general  are  proper    ssaentiaia 
and    competent    parties    and    the    intention    of    the    parties,       acts, 
properly  expressed,  to  do  the  juristic  act. 

Where  only  one  party  is  required  to  perform  a  juristic  act,    Unilateral 

.  and  bilateral 

the  act  IS  said  to  be  unilateral.  ihe  taking  possession  of  a  acts, 
thing,  the  judgment  of  a  court,  a  statute  or  an  offer  to  make 
a  contract  is  a  unilateral  act.  If  two  parties  are  required,  as 
in  contracts,  the  act  is  bilateral ;  if 't'more  than  two,  it  is 
sometimes  called  bilateral  and  sometimes  trilateral,  quadri- 
lateral, etc. 

The    parties   must   be  competent  to  do  the  act.     Normal  competencj 

■,-,  0^  parties. 

persons  are  presumed  to  be  competent,  and  usually  are  com- 
petent, to  perform  most  juristic  acts.  The  subject  of  the 
capacity  of  abnormal  persons  belongs  elsewhere. 

The  parties  must  iptend  to  do  a  juristic  act,  that  is,  to  intention 
affect  legal  rights  or  duties.  A  mock  marriage  ceremony 
gone  through  with  in  mere  sport  or  a  mutual  promise  by  two 
persons  to  take  a  walk  together,  neither  party  intending  to 
bind  himself  legally  and  each  understanding  that  the  other 
does  not  so  intend,  is  not  a  juristic  act  and  has  no  force 
in  law.      But  when  parties  express   in  an  appropriate  manner 
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Mistake. 


Presumption  an  intention  to  do  a  juristic  act,  there  is  a  strong  prima 
facie  presumption  of  law  that  they  actually  had  such  an 
intention  as  they  have  expressed,  and  if  either  party  asserts 
the  contrary  the  burden  is  on  him    to   disprove  the  intention. 

AotB  binding  ^.nd  if   One  party  is  deceived   by    the   other's   expression  and 

l^  estoppel,  L         J  ^    .       ,      ,  1.         j.T_ 

takes  the  transaction  seriously  as  a  real  juristic  act,  the  other 
may  be  estopped  to  deny  that  it  was  such,  and  so  it  may 
become  binding  by  estoppel. 

326.  The  will  or  intention  which  is  essential  to  a 
juristic  act  may  be  vitiated  by  mistake,  fraud  or  coercion. 

Mistake  generally  has  no  legal  effect.  That  is,  if  a 
person  is  led  to  do  a  juristic  act  under  the  influence  of  a 
mistaken  belief,  the  act  is  usually  none  the  less  valid.  If 
A  has  a  gold  mine  on  his  land  and  not  knowing  of  its 
existence  sells  the  land  for  a  low  price,  the  sale  is  valid. 
The  same  is  true  even  though  the  mistake  is  caused  by  a 
false  representation  made  to  one  party  by  the  other  or  by  the 
wilful  concealment  of  the  truth  by  the  other,  unless  the 
misrepresentation  or  concealinent  is  actually  or  constructively 
fraudulent.  But  if  money  is  paid  or  property  transferred 
without  any  consideration,"  under  a  mistake  of  fact,  it  may  he 
recovered  back ;  for  instance  if  A  owes  money  to  B  and  pays 
it  to  0  supposing  him  to  be  B,  or  if,  having  once  paid  it,  he 
pays  it  a  second  time  through  forgetfulness.  There  is  no 
intention  to  make  a^ift,  and  the  case  is  the  same  as  if  the 
recipient  had  got  possession  of  the  money  or  property  without 
the  consent  of  the  owner,  e.g.  by  finding.     But  money  paid  or 

Mistake  property  transferred  under  a  mistake  of  law  is  generally  not 
recoverable ;  as  for  instance  if  A's  son  has  committed  a  wrong 
against  B,  and  A,  supposing  himself  to  be  legally  responsible 
for  his  son's  misconduct,  which  he  is  not^  pays  money  to 
B  in  compensation.  This  rule  is  sometimes  said  to  be  based 
upon  a  conclusive  presumption  that  every  person  knows  the 
law  and  therefore  can  not  legally  fall  into  such  a  mistake. 

Belief  in  327.     Oourts    of    equity    however    will    generally    refuse 

equity  against  ,.,,/.! 

mistake,    to   euiorce   agreements    obtained   by   false    representations   or 


Mistake 
of  fact. 


>See  J  861 
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wilful  concealment  of  facts,  even  though  these  do  not  amount 
to  fraud,  and  will  leave  the  parties  to  their  remedies  at  law. ' 
And  in  many  cases  these  courts  will  interfere  and  set  aside 
juristic  acts  done  or  cancel  written  instruments  executed  under 
the  influence  of  a  mistake  of  material  facts,  and  sometimes 
even  under  a  mistake  of  law.  The  rules  as  to  when  this 
may  be  done  are  too  unsettled  and  complicated  to  be  gone 
into  in  an  elementary  treatise.' 

One    important    case    of   this    is    in    the    reformation    of  EeformatioE 

of  written 

written  instruments.     If  two  persons    make  an  agreement  and  inBtrnmeata. 
then  attempt    to    reduce    their    agreement  to  writing,  and    by 
mistake  the  writing  is  wrongly  drawn,   so   as    not    to    express 
the  true  agreement    of   the    parties,    a    court  of  equity  on  the 
application    of  one    party  will  reform  or   correct    the    written 
instrument,  so  as  to    make  it  express  what  the  parties   really 
intended.      But  if  the  writing  truly  expresses  what  one  party 
intended    but    the    other    party    understood    the    arrangement 
differently,    the    writing    can    not    be    altered.      There    is    no 
reason    why    one    party's    meaning    should    be    favored   rather 
than  the  other's;  so  the  court  will  let  the  writing  stand  as  the 
parties    made    it.     This    is    usually  expressed  by   saying    that  Mutuality ci 
equity  will  only  reform  a   written   instrument   when  the  mis- 
take is  mutual.     But    if   one  party  has  fraudulently  procured     Mistake 
the  writing  to  be  wrongly  drawn,  equity  will  reform  it  against      fraud. 
him  on  the  application    of   the    party  defrauded,  even  though 
there  has  been  no  mutual  mistake. 

328.     In    general    the    effect    of    fraud    upon    a   juristic     isfseot  of 

,  '^  fraud  on 

act    is    to    make    the    act    voidable    by    the    party    defrauded  iaristic  acta. 
against  the  party  guilty  of  the  fraud.     No  one  but  the  paVty    who  may 
defrauded  or  his    successor    in    right    can    rescind    the  act  for    "  fraud. 
fraud.     If   a    man    induces   a    woman    to   marry  him  by  such 
fraud  as  makes    the    marriage    voidable,  no    one    but   she  can 
bring  an  action  to  annul    the    marriage.     If  A  is  indebted  <o 
B,  and  B  assigns  the  debt    to    0,  A  can  not  refuse  to  pay  to 
0  on  the  ground  that  he  procured  the  assignment  to  him  from 
B  by  fraud.     If    A  transfers    his    property  to  B  to  put  it  out 

'See  g  313.  »  See  J  788. 
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of  the  reach  of  his  creditors,  that  is  a  fraud  upon  the  creditors 

only,  no  one  but  they  can  complain  of  it ;  as  between  A  and  B 

the  transfer  is  valid,  and   neither  of   them  can  rescind  it  on 

Against     the    ground    of   fraud.      So    fraud  does  not  give  any_  right  to 

may  be     rescind  against    a  party  who  is  entirely  innocent  of  any  par- 
rescinded,  °  J../  l/X 

ticipation  in  it.  If  in  the  example  last  above  given  B  had 
been  innocent  of  the  fraud  and  had  bought  and  paid  for  A's 
property  in  good  faith,  the  creditors  could  not  interfere  with 
his  possession,  even  through  A's  intent  in  selling  was  a 
fraudulent  one.  So  if  a  third  person  by  fraud  induces  a 
woman  to  marry  a  man,  the  husband  not  being  privy  to  the 
fraud,  the  marriage  is  not  voidable  at  the  suit  of  the  wife. 
But  a  fraudulent  juristic  act  can  be  avoided  as  against 
any  successor  of  the  party  who  committed-  the  fraud,  unless 
Bona  fide    the  succcssor  is  a  bona  fide  purchaser  for  value.     A  bona  fide 

purchasers  ,  "^ 

(or  value,  purchaser  means  one  who  at  the  time  when  he  took  the  right 
and  paid  for  it  or  bound-  himself  to  pay  for  it  did  not  know 
of  the  fraud;  and  a  purchaser  for  value  means  one  who  has 
given  a  substantial  valuable  consideration  for  his  right.  If  B 
fraudulently  induces  A  to  sell  or  give  his  property  to  him, 
and  then  sells  it  to^C,  and  0  pays  B  a  substantial  price  for 
it,  not  necessarily  as  much  as  the  thing  is  worth  but  more 
than  a  merely  nominal  price,  not  knowing  of  the  fraud,  0  is 
a  bona  fide  purchaser  for  value,  and  the  original  contract  of  sale 
between  A  and  B,  though  infected  with  fraud  and  voidable 
by  A  as  against  B,  can  not  be  avoided  against  0,  but  C 
may  keep  the  property.  Since  the  sale  to  B  was  not  void,  0 
as  B's  successor  has  become  the  owner  of  the  property,  and 
as  his  claim  to  it  is  in  equity  and  justice  as  good  as  A's, 
the  law  will  not  permit  it  to  be  taken  from  him.  But  if 
C  had  obtained  it  from  B  gratuitously,  as  by  gift  or  as 
B's  heir  or  executor  after  his  death,  or  if  0  had  known 
of  the  fraud  when  he  bought  it  from  B,  then  A  could  have 
rescinded  the  sale  as  against  him  and  taken  back  the  property 
from  him.'  This  doctrine  of  the  rights  of  a  bona  fide 
purchaser    for    value    is    of   great    importance    and    frequent 

9  See  ^271. 
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application  in  the  law.  However,  if  the  transaction  between 
A  and  B  had  been  entirely  void  and  not  simply  voidable,  as 
if  B  had  stolen  the  property  from  A,  then  A  could  have 
taken  it  back  from  0  notwithstanding  he  was  a  bona  fide 
holder  for  value  ;  because  in  that  case  neither  B  nor  0  would 
ever  have  become  the  owner  of  it. 

329.  Unlawful  coercion,  is  either  duress  or  undue  influ-  Duress, 
ence.  Duress  by  imprisonment  is  where  a  person  is  wrongfully 
imprisoned  and  forced  to  do  some  juristic  act,  e.g.  execute  a 
deed  or  a  contract,  in  order  to  obtain  his  liberty.  The  imprison- 
ment need  not  be  in  a  jail  or  prison;  it  maybe  in  anyplace. 
But  it  must  be  unlawful.  If  a  man  is  lawfully  imprisoned, 
however  unjustly,  the  imprisonment  is  not  duress."  Duress 
per  minas  consists  of  threats  of  immediate  death  or  of  mutila- 
tion amounting  to  what  is  called  mayhem  or  maiming."  A 
threat  to  beat  a  person,  or  to  burn  his  house  or  otherwise 
injure  his  property  or  to  slander  his  good  name  is  not  duress. 
For  such  injuries  a  person  may  have  a  legal  remedy ;  but 
there  is  no  adequate  remedy  which  the  law  can  give  for  the 
loss  of  life  or  limb.  Moreover  the  threats  must  be  made  in 
such  a  manner  and  in  such  circumstajices  as  to  induce  a 
reasona'ble  belief  that  they  will  be  executed.  A  person  is  not 
subjected  to  duress  who  yields  to  silly  and  groundless  fear. 
The  threats  may  be  of  injury  to  the  person  himself  or  his 
wife  or  family.  However,  in  the  modern  law  the  doctrine  Money  paid 
of  duress  or  unlawful  compulsion  has  been  extended  a  little 
beyond  its  ancient  limits,  in  so  much  that  money  paid  to 
obtain  the  possession  of  one's  property  which  is  .unlawfully 
detained  may  be  recovered  back  by  the  payer  on  the  ground 
that  it  was  paid  without  consideration.^^ 

Duress    has   the  same  effect  as  fraud  both  at  law  and  in     Effect  of 
equity ;  that  is,  it  usually  makes  juristic  acts  voidable  at  the 
option    of   the    party   subject   to  the  coercion  and  against  the 
party  practising    it   and   his    successors   unless  the   latter  are 
bona  fide  purchasers  for  value, 

10  As  to  what  imprisonment  is  lawful  and   what  unlawful,  see  §§736, 
933. 

"See?  1317.        i2See?364, 
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Method  of 
rescissiou. 


Undue 
influence* 


Exercise  of 
influence  pre- 
sumed from 
its  existence. 


Its  existence 
i;  presumed 
from  tlie 
relations  of 
tile  parties. 


When  an  act  is  voidable  for  fraud  or  duress  it  can 
usually  be  avoided  by  the  act  of  the  party  'himself,  by 
a  mere  notice  to  the  other  party,  without  resort  to  any 
court. 

330.  But  the  courts  of  equity  go  much  farther,  and  in 
an  action  brought  for  that  purpose  will  avoid  any  agreement 
obtained  by  what  is  known  in  those  courts  as  undue  influence, 
that  is,  "  any  influence  brought  to  bear  upon  a  person  enter- 
ing into  an  agreement,  or  consenting  to  a  disposal  of  property, 
which,  having  regard  to  the  age  and  capacity  of  the  party, 
the  nature  of  the  transaction,  and  all  the  circumstances  of 
the  case,  appears  to  have  b^en  such  as  to  preclude  the  exercise 
of  free  and  deliberate  judgment.'"' 

The  actual  exercise  of  undue  influence  in  a  particular 
case  is  a  fact  to  be  proved  by  the  party  seeking  to  rescind 
the  juristic  act.  But  in  certain  cases  its  presence  is  prima 
facie  presumed,  and  then  the  party  who  maintains  the 
validity  of  the  act  must  prove  its  absence. 

Whenever  one  person  is  shown  to  have  habitually  a 
controlling  influence  over  another,  whicb  he  might  naturally 
exercise  in  any  transaction  with  him,  and  obtains  any  ad- 
vantage from  that  other,  for  example  a  gift  of  the  *latter's 
property  or  a  sale  of  it  to  him,  it  will  be  prima  facie 
presumed  that  the  advantage  was  obtained  by  such  influence. 
It  is  not  necessary  to  show  the  precise  manner  in  which  the 
influence  was  exerted.  Indeed  the  very  object  of  tiie  presump- 
tion is  to  obviate  the  necessity  of  making  such  proof,  because 
such  transactions  are  usually  secret,  and  tangible  proof  of  any 
specific  act  of  undue  influence  can  not  usually'  be  given. 

But  this  position  of  habitual  influence  may  itself  be 
presumed  to  exist  from  some  relation  in  which  the  parties 
stand, to  each  other.  Here  there  is  a' double  presumption; 
first,  the  existence  of  the  influence  is  presumed  from  the 
situation  of  the  parties,  and  then  the  exercise  of  the  influence 
in  a  particular  case  is  presumed  from  its  existence.  It 
follows  therefore  that  when  a  person    standing  in  a  dominant 


18  See  Pollock,  Contracts,  603, 


JITKISTIO   AOTB.  217 


relation  to  another  obtains  any  benefit  by  the  latter's  juristic 
act,  and  the  doer  seeks  to  rescind  the  act  by  a  suit  in  equity, 
the  burden  is  on  the  recipient  to  prove  that  the  transaction  was 
fair  and  free.      Such    relations  as  those    of   parent  and  child,   From  what 


guardian    and    ward,    even  for  a  time  after  the  child  or  ward  p^eBimpHon 


relations  the 
reBumptioi 
is  raisodc 


has  come  of  age  and  is  legally  competent  to  do  juristic  acts, 
lawyer  and  client,  trustee  and  cestui  qm  trust,"  and  in  general 
any  relation  of  trust  and  confidence  where  one  party  naturally 
relies  upon  and  submits  to  the  guidance  of  the  other,  will 
raise  such  a  presumption  against  the  dominant  party.  This 
rule  has  even  been   applied  to   spiritual  and  medical    advisers. 

Although  concealment  of  facts  or  a  false  statement  made  concealment, 
in  an  honest  belief  of  its  truth  generally  dxjes  not  amount  to  sentatiou  and 

rt  o  ./  absence  of 

fraud,  and  although  it  is  not  generally  fraudulent  to  buy  i°™eiatfm'tS 
another's  property  for  a  low  price  or  even  to  accept  it  as  a  iXlnoe. 
mere  gift,  yet  in  ail  cases  where  a  presumption  of  undue 
influence  exists,  the  party  against  v/hom  it  is  raised  can  not 
rebut  it  except  by  showing  that  he  made  a  full,  fair  and  true 
disclosure  to  the  other  party  of  all  the  material  facts  within 
his  knowledge  relating  to  the  subject  of  the  transaction  and 
paid  a  fair  price  for  what  he  received.  It  follows  therefore 
that  a  gift  or  a  sale  for  an  inadequate  price  by  a  person  who 
is  -proved  or  presumed  to  be  under  the  influence  of  another 
to  the  latter  may  always  be  rescinded  in  equity  at  the  suit 
of  the  former.  But  even  though  no  concealment  or  mis- 
statement is  present  and  an  adequate  price  is  paid,  the 
presumption  of  undue  influence  may  still  exist  and  require 
to  be  rebutted  by  proof  of  the  fair  and  honest  nature  of  the 
transaction. 

331.     The  intention  to  do  a  iuristic  act  must  be  expressed.   Expression 

"'  '    -  of  intention. 

The  secret  intentions  or  understandings  of  the  parties,  to 
which  they  have  not  given  expression,  can  not  be  taken 
account    of    as    elements    in    the    juristic    act.''     If    the    law  Formal  ana 

.    ,  'n      •  1  formless 

prescribes    the    manner    in    which    the-  parties  will    is    to  be  juristie acts. 
expressed,  the   juristic    act    is    called  a  formal  one ;  if  not,  it 
is  said  to  be  formless.     Thus  the  law  usually  requires  a  will 


14  gee  §779.         isSee  g233. 


218  PBIVATB   lAW. 

to  be  in  writing,  subscribed  by  the  testator  and  attested  by 
a  certain  number  of  witnesses;  it  is  therefore  a  formal 
juristic  act.  But  most  kinds  of  contracts  can  be  made 
without  writing  or  any  prescribed  forms,  the  intention  of  the 
parties  being  expressed  in  any  manner  that  they  please,  by 
words  or  conduct.  In  those  places  where  marriage  is  required 
to  be  celebrated  before  a  magistrate  or  clergyman,  it  is  a 
formal  act;  but  a  marriage  made  by  the  mere  agreement 
of   the  parties,   which    in    some    places    is    perfectly  valid,    is 

Effect  of  formless.  In  a  formal  juristic  act  -the  form  is  something 
more  than  mere  evidence  of  the  parties'  intention ;  it  is  in 
and  of  itself  an  essential  part  of  the  act,  without  which  the 
apt  can  not  be  done. 

Writing  as  332.     Writing   is    sometimes  a  form  and  sometimes   not. 

a  form. 

When  the  law  requires  a  juristic  act  to  be  done  in  writing, 
so  that  without  writing  there  is  no  juristic  act  at  all,  or 
none  of  the  kind  intended,  as  in  the  case  of  deeds,,  wills, 
promissory  notes  and  certain  other  transactions,  the  writing  is 
a  form.  When  the  law  does  not  require  writing,  even  though 
the  parties  choose  to  make  use  of  it,  it  is  not  a  form. 
Writing  There  is  also  an   important  difference  between  a   writing 

»s  an  element         .  '^ 

"and^"^"'  which,  whether  required  by  law  or  not,  is  a  part  of  the  juristic 
evidence,  {jct,  where  the  act  is  done  in  writing,  and  a  writing  which»is 
merely  in  the  nature  of  a  memorandum  or  narrative,  which 
may  be  evidence  of  a  juristic  act  having  been  done,  but  is 
not  itself  a  part  of  the  act.  Thus  a  contract  of  partnership  or 
of  insurance  need  not  be  made  in  writing.  But  such  contracts 
usually  are  put  into  written  form.  If  so,  the  writhig  is 
part  of  the  contract ;  and  generally  the  existence  and  terms 
of  the  contract  can  only  be  proved  by  producing  the  writ- 
ing, and  the  parties  are  not  permitted  to  provte  by  any 
other  evidence  that  .the  real  agreement  between  them  was 
different  from  that  expressed  in  the  written  instrument. 
Eeoeipts  But  a  receipt  for  money  paid  is  merely  evidence  of  the  pay- 
ment. The  juristic  act  of  payment  is  not  accomplished  by 
the  writing  but  by  the  corporeal  delivery  of  the  money,  and 
the  payment  would  be  just  as  well  made  and.  just  as 
effectual    in    law    for   all    purposes,   if  no  receipt  were  given. 
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The  receipt  is  a  mere  narrative  or  acknowledgement  con- 
venient as  a  means  of  proving  the  fact  of  payment,  and  may 
be  made  at  any  time  after  the  payment,  po  matter  how  long 
after.  Therefore  a  receipt  is  never  conclusive  upon  the  party  a  receipt  ia 
who  has  given  it.  He  is  always  permitted  to  show,  if  he  oiusl™.' 
can,  that  the  receipt  is  wrong  or  was  given  by  mistake,  and 
that  he  never  in  fact  received  the  money.  The  receipt  is 
only    prima  facie  evidence    of  payment.     Sometimes  the  law  Reciuivemeiit 

.,11-  p...  .  ",  of  written 

requires  the  doing    ot    a  juristic    act  to  be  proved  by  written     eviaenoe. 
evidence,  and   will    not   accept   any  other  evidence ;  but  even 
this  does  not  necessarily  make  the  writing    a    part  of  the  act 
or  make  the  act  a  formal  one. 

333.     In  the  reign    of  Charles  II  a  statute  was   enacted  The  statut» 

of  frauds. 

in  England  entitled  "  An  Act  for  the  Prevention  of  Frauds 
and  Perjuries,"  but  which  is  more  commonly  known  as 
the  "  Statute  of  Frauds."  This  famous  statute  provided  in 
substance  as  follows:  that  all  conveyances  and  transfers  of  rights 
in  land,  except  leases  at  will"  and  certain  leases  for  not  more 
than  three  years,  must  be  in  writing ;  that  no  action  shall  be 
brought  to  charge  any  executor  or  administrator  on  any  promise 
to  pay  damages  out  of  his  own  estate,  or  to  charge  a  person 
upon  any  promise  to  answer  for  the'debt,  default  or  miscarriage 
of  another,  on  any  agreement  made  on  consideration  of  mar- 
riage, "  on  any  contract  for  the  sale  of  real  property, "  or 
upon  any  agreement  not  to  be  performed  within  one  year 
from  the  making  thereof,  unless  the  agreement  or  some 
note  or  memorandum  thereof  is  in  writing ;  that  express 
trusts ''  in  real  property  shall  be  manifested  and  proved 
by  writing,  and  that  assignments  of  trusts  shall  be  in 
writing ;  that  no  contract  for.  the  sale  of  goods,  wares  and 
merchandize  for  the  price ^^  of  £10  or  upwards  shall  be  allowed 
to  be  good,   unless    the    buyer   shall    accept  and  receive  some 

16  See  ?489. 

17  See  1 364.    This  is  held  not  to  apply  to  mutual  promises    to   marry. 

18  See  2443. 

19  See  g786. 

20  By  Lord  Tenterden's  Act  in  the  reign  of  Geo.  IV  the  word  "  value " 
was  substituted  for  ''price." 
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part   of   the   goods,    or  give  something  in  earnest  to  bind  tlie 
bargain  or  as  part  payment,    or  some  note  or  memorandum  of 
The  writing,  the  bargain  shall  be  made  in  writing.     All  writings  required  by 
the  statute  must  be  signed   by  the  party  to  be  charged  of  by 
his  agent,  and  in  the  case   of   transfers    of  real    property  the 
agent    must    be  authorized  in    writing.     Substantially  similar 
statutes    statutes,  called  by  the    same    name,  have   been   passed  in  the 
"a^'S!"  United  States,    not    all   of   them,  however,    identical  in  phra- 
seology with  the  English  statute.      In  some  places  the  courts 
Statement  of  ^avc  held  tha^t  the  writing  must  state   the  consideration  '*  of 
tonsideration.  ^-^^  agreement,  when  a  consideration  is  necessary,  and  in  other 
places  the  contrary  has  been  decided. 
Effect  of  334.     Much    doubt    and    difference  of  opinion  has  arisen 

statntea.  as  to  the  precise  effect  of  these  statutes  upon  the  transactions 
to  which  they  apply;  whether  the  writing  which  they  reqnire 
•  is  a  part  of  the  transaction,  so  that  the  statutes  have  created 
new  classes  of  formal  juristic  acts,  or  whether  their  intent 
is  merely  to  reqnire  written  evidence  in  certain  cases,  the 
transactions  themselves  remaining  formless  juristic  acts  as 
they  were  before  the  statutes  ;•  whether,  in  other  words,  those 
statutes  belong  to  the  substantive  law,  the  law  of  juristic 
acts,  or  are  mere  rules  of  evidence  belonging  to  the  adjective 
law.  The  practical  importance  of  the  question  lies  in  this: 
(1)  If  those  statutes  relate  to  the  form  of  the  juristic  act,' then 
the  writing  must  be  made  at  the  time  of  the  transaction,  there 
is  no  juristic  act  at  all  without  the  writing;  whereas  if  the 
writing  is  merely  evidence,  it  may  be  made  at  any  time,  even 
after  a  suit  has  been  begun,  and  indeed  the'  requirement  of 
it  may  be  waived  by  the  parties,  as  all  rules  of  evidence 
may ;  and  the  act  itself  takes  effect  from  the  time  when  it 
was  really  done.  (2)  A  writing  which  is  to  take  effect  as 
a  juristic  act  must  be  delivered ,**  but  a  mere  memorandum 
available  as  evidence  need  not  be.  (3)  If  the  agreement  is 
made  in  one  place  and  an  action  to  enforce  it  is  brougM  in 
another,  as  to  the  substantive  law  the  law  of  the  place  where 
the   contract    was    made,    lex   loci   contractus,  usually  governs 

21  See? 364         22 See  2337. 
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in  deciding  upon  its  validity,  while  the  application  and  effect 
of  rules  of  evidence  is  controlled  by  the  law  of  the  place  where 
the  suit  is  brought,  lex  fori. 

It  has  generally  been  held  that  when  those  statutes  require 
a  transaction  to  "  be  in  "  or  to  "  be  made  in  "  writings  the 
requirement  is  one  of  form  and  the  writing  is  an  essential 
part  of  the  transaction ;  but  that  when  it  is  merely  directed 
to  be  "manifested  and  proved"  by  writing  or  a  "note  or 
memorandum  "  to  be  made  in  writing,  the  statute  is  a  mere 
rule  of  evidence.  But  the  decisions  conflict  somewhat,  that 
conflict  in  many  cases  being  due  to  differences  in  the  wording 
of  the  various  statutes. 

335      The   courts  of  equity,  however,  have  introduced  an  Part perto™. 

.  .  .  .  ...  •.  ance  in 

important  exception  to  the  statute,  inconsistent  with  its  words  equity. 
but  based  upon  the  equitable  principle  that  the  statute  which 
was  made  to  prevent  frauds  shall  not  be  turned  into  an 
instrument  for  committing  fraud.  If  one  party  to  the  contract 
has  partly  performed  it,  the  court  will  enforce  it,  the  part 
performance  being  deemed  sufficient  proof  that  such  a. con- 
tract was  in  fact  made.  This  is  called  taking  the  contract 
out    of   the    statute.     But    marriage    is    not    a    sufficient  part  Marriage  or 

payment 

performance  to  take  a  contract  out  of  the  statute,  because  the   money  not 

^  ^  part  perform. 

express    words    of   the    statute    forbid  its  being    so    regarded;       *°™- 
nor  is  the  payment  of  money,  because  if   the  contract    is  not 
performed  the  money  can  be  recovered  back  by  the  party  whd 
has  paid  it  in  an  action    at   law    on   the   ground  of  a  failure 
of  consideration.'* 

836.     Writing  may  be  done  with  a  pencil :    and   the  word  Meaning  of 

■^  writing. 

Writing  includes  printing  and  all  means  by  which  words  may 
be  impressed  upon  paper,  parchment  or  any  other  material, 
as  by   engraving  or  lithographing.     Generally  a  written  instru-  signature  of 

^  ,  written 

ment  m  ust  be  signed  m  order  to  have  any  eflect.     The  signa-  instruments. 
ture  need"  not  be  placed  at   the   end  of  the"  writing,  which   is 
the    usual     .^nd   proper   place,    but    may    go    anywhere    in    it, 
except   in    a    few   cases    where    by    statute    an    instrument    is 
required  to  be    subscribed,  which  means  signed  at   the  bottom. 

2aBee  1 380. 
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If  the  person  having  to  sign  is  unable  to  write,  some  other 
person  at  his  request  may  write  his  name  for  him ;  generally 
he  then  makes  his  mark,  in  the  form  of  a  cross  with  the 
I)en,  which  is  usually  placed  between  the  first  and  last  names, 
thus:     "John    +'   Smith." 

mark 

Delivery  of  337.     When  a  juristic   act   other  than   a  will  is  done  in 

written  in- 

Btrumenta.  writing,  the  writing  has  no  effect  until  it  is  delivered.  If  A 
draws  up  a  deed  or  promissory  note  agreeing  to  pay  money 
to  B,  and  keeps  it  in  his  own  possessiouj  it  amounts  to 
nothing.  Delivery  must  be  to  the  person  who  is  to  acquire 
rights  under  the  instrument  or  to  some  one  for  him.  Some- 
Escrow,  times  a  writing  instead  of  being  delivered  immediately  is 
deposited  with  some  third  person  to  be  delivered  by  him  on 
the  performance  of  some  condition.  For  instance  a  deed  of 
conveyance  of  land  sold  may  be  executed  and  deposited,  to  be 
delivered  to  the  buyer  when  he  pays  the  price.  A  condition 
precedent  may  be  attached  to  the  juristic  act  in  this  way  instead 
of  being  expressed  in  the  writing.  A  writing  so  deposited  is 
called  an  escrow,  or  in  the  United  States  is  commonly  said 
to  be  put  in  escrow.  An  instrument  can  not  be  delivered  as 
an  escrow  to  the  party  to  whom  final  delivery  is  to  be  made 
nor  to  any  one  acting  for  him,  but  only  to  a  third  person. 
An  escrow  is  so  far  delivered  that  the  depositor  can  not  take  . 
it  back  so  long  as  the  condition  may  still  be  performed,  and 
when  the  condition  is  performed  and  the  delivery  made 
accordingly,  it  will  relate  back  and  the  instrument  will 
operate  from  the  time  of  the  first  deposit,  at  least  if  that  be 
Date.  necessary  to  give  validity  and  effect  to  the  juristic  act.  An 
instrument,  if  delivered  at  all,  is  prima  facie  presumed  to 
have  been  delivered  on  and  to  take  effect  from  the  day  of  its 
date.  But  if  it  has  no  date  or  has  a  false  date,  the  true 
time  of  delivery  may  be  shown.  A'false  date  therefore  does  not 
affect  the  validity -of  an  instrument.  Delivery  is  not  required 
When  deli-  of  a  will,  which  is  uot  intended  to  have  any  force  till  after 
nloess^.  the  testator's  death,  nor  of  any  writing  which  operates  merely 
as  evidence  and  is  not  a  part  of  a  juristic  act.  Thns  a 
receipt  for  money  need  not  be  delivered  ;  and  trusts,  which 
by  the  statute  of   frauds    are    not    required  to  be  created  but 
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only  to  be  manifested  and  proved  by  writing,  have  often  been 
established  by  writings  executed  by  the  party  creating  the 
trust  but  kept  by  him  in  his  own  possession  and  found 
among  his  papers  after  his  death. 

338.  Certain    instruments,    such    as   wills    and    deeds  of   Attestation 

,  ,  ,        l^y  witnesses, 

land,  are  required  to  be,  and  any  written  instrument  may  be, 
attested  by  the  signatures  of  witnesses.  Then  if  any  dispute 
afterwards  arises  as  to  the  genuineness  of  the  document  or 
its  due  execution,  the  witnesses  can  be  called  to  prove  it. 
When  witnesses  to  a  document  are  required,  they  must 
be  called  to  testify  in  such  a  case,  or  one  at  least  of 
them  must,  unless  it  be  shown  that  this  is  impossible,  for 
instance  that  they  are  all  dead  or  out  of  the  jurisdiction  of 
the  court.  If  a  witness  can  not  be  produced,  his  signature 
may  be  proved,  and  this  is  prima  facie  proof  of  the  genuine- 
ness and  due  execution  of  the  instrument.  But  other  evidence 
may  be  given  on  this  point, 

339.  In  some  cases  also  the  parties  to  an  instrument  must  Aoknowuage- 

*•  ment  of 

go  before  a  notary  public,  justice  of  the  peace  or  other  public  instruments. 
officer  appointed  for  that  purpose,  produce  the  instrument  before 
him  and  acknowledge  that  they  have  executed  it,  or  in  some 
places  that  they  have  executed  it  freely.  He  must  certify  upon 
the  writing  the  fact  of  the  acknowledgement.  This  entificate  is 
prima  facie  proof  that  the  instrument  was  duly  acknowledged, 
and  sometimes,  but  not  always,  also  of  its  genuineness  and 
proper  execution  by  the  parties  named  in  it.  Occasionally  ' 
instruments  are  so  acknowledged  when  the  law.  does  not 
require  it.     When    a    party  is   a  married    woman,   the    officer  Acknowledge - 

■*■  •  1     ■  •  1  r»         ment  by  mar- 

is in  some  places    required    to    examine  her  privately  to  find  rfea  women. 

out    whether    she    has    executed    it   freely    and    without    any 

compulsion  from  her  husband, 

340.  Sometimes   for   the   purpose  of  raising  revenue  the     stamps. 
law  directs  stamps  to  be   affixed  to  certain  documents.    Often 

as  a  matter-  of  convenience  blank  forms  are  prepared  and 
sold  by  the  government  already  stamped.  If  the  stamp  is 
omitted,  the  instrument  can  not  be  used  as  evidence  in  any 
legal  proceeding  and  the  parties  may  also  be  subject  to  a 
penalty.  - 
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Construction  341.  When  the  intention  of  the  parties  to  a  Juristic  act  is 
eixpressed  in  words,  the  question  may  arise  what  the  words  mean. 
Theoretically  this  question  refers  to  the  actual  intention  of  the 
parties.  The  court  assumes  that  the  parties  had  a  certain 
intention  which  they  endeavored  to  express  in  words,  and 
that  the  task  before  it  is  to  find  out  what  that  intention  was. 
But  in  most  actual  cases  where  any  doubt  arises  this  asenrnp- 
tion  is  untrue ;  either  the  parties  had  no  intention  at  all,  i.e. 
some  unexpected  circumstance  has  come  up  and  the  words 
have  to  be  fitted  to  a  situation  of  fact  which  was  never  act- 
ually contemplated  by  the  parties,  or  they  had  different 
intentions,  each  one  supposing  that  the  other's  intention  was 
the  same  as  his  own  and  the  words  used  being  susceptible  of 
either  meaning.  In  such  cases  the  court,  assuming  that  the 
parties  meant  what  they  said,  proceeds  to  determine  the  true 
and  proper  meaning  of  the  words. 

Two  questions  arise:  (1)  what  facts  extrinsic  to  the  words 
themselves  may  be  referred  to  to  ascertain  their  meaning? 
and  (2)  what  do  the  words  mean  in  the  light  of  such 
extrinsic  facts  ?  The  first  is  properly  a  question  of  evidence, 
how  may  the  meaning  be  proved;  the  second,  of  interpretation 
or  construction. 
Direct evi-  342.    Under   the   first   question;    evidence  to   prove   the 

intention,  meaning  of  the  words  is  either  direct  or  indireet.  The 
former  consists  in  the  statements  of  the  parties  themselves  as 
to  what  they  intended  by  their  words  or  what  they  understood 
them  to  mean,  or  the  testimony  of  other  persons  who  are 
acquainted  with  the  meaning  of  the  words  as  to  what  they 
properly  signify.  In  accordance  with  the  principle  that  the 
intention  that  enters  into  a  juristic  act  is  the  expressed  inten- 
tion of  the  parties  only,  the  former  kind  of  direct  evidence 
is  in  most  cases  rejected  by  the  court  as  .inadmissible.  A 
party  to  a  juristic  act  is  not  permitted  to  come  into  court 
and  testify  that  when  he  used  certain  words  he  intended 
them  to  carry  a  certain  meaning;  nor  is  any  other  person 
permitted  to  testify  what  a  party  has  told  him  or  what  ho 
has  heard  a  party  say  as  to  the  meaning  of  his  words. 
In   regard   to   the    second    kind   of   direct   evidencfi^   the 
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court  is  conclusively  presumed   to   know,  or  in   technical   Ian-   Meaning  oj 

English 

guage  it  takes   judicial   notice    of,    the    meaning   of   English      words. 

words,  and  no  evidence  is   permitted  to  be  adduced  to  inforta 

the  court    on    that    point.     But    the    meaning  of    words    in  a  roreign,  teoh 

„        ,  o  .  nical  and 

foreign    language,    technical    terms    and    provincial    or    slang  slang worda. 
words  may  be  proved   to   the  court   by    witnesses   acquainted 
with  their  meaning.' 

343.  An  exception  to  the  rule  excluding  direct  evidence  Patent  ana 

*■  "  latent  ambl- 

of  the  parties'  intention  is  fonnd  in  the  case  of  what  is  called  gnities. 
a  latent  ambiguity.  An  ambiguity  is  where  the  words  used  are 
capable  of  two  or  more  meanings  or  applications.  If  the  ambi- 
guity appears  upon  the  face  of  the  written  instrument,  so  that 
on  merely  reading  the  instrument  itself  it  can  be  seen  to  be 
ambiguous,  it  is  called  a  patent  or  open  ambiguity.  But  if  it 
is  not  so  apparent,  if  on  its  face  the  instrument  appears  to 
bear  but  one  meaning,  but  in  fact  there  are  two  or  more 
persons  or  things  to  which  the  words  can  apply,  the  ambiguity 
is  said  to  be  latent.  Thus  if  a  man  by  his  will  should  leave 
property  to  his  son,  describing  it  as  "my  house  in  New  York," 
which  is  apparently  quite  plain,  but  it  turned  out  that  he  had 
two  houses  in  New  York,  ther&  would  be  a  latent  ambiguity. 
In  such  cases  direct  evidence  of  the  party's  -  intention  is' 
admissible  to  remove  the  ambiguity ;  for  example  in  the  case 
just  mentioned  it  may  be  proved  that  the  testator  before  his 
death  had  declared  which  house  he  intended  the  son  to  have. 
But   a    patent    ambiguity  can  not  be  thus   removed. 

An  inaccuracy  is  different  from  an  ambiguity.  It  occurs  inacomaoy. 
when  the  words  used  to  designate  a  person  or  thing  are  in- 
correct, as  where  a  person  is  mentioned  by  a  wrong  name, 
which  is  called  a  misnomer,  or  a  thing  is  wrongly  described. 
Generally  an  inaccuracy  has  no  effect,  if  the  person  or  thing 
intended  can  be  made  out.     Falsa  demonstratio  non  nocet. 

344.  Indirect  evidence  is  evidence  of  facts  and  circum-  indiroot  evi- 
stances  connected  with  and  attending  the  transaction.  This  is  plain  woida. 
usually  admissible  and  often  necessary  to  identify  the  persons, 

things  and  matters  nientioned  in  the  words  of  the  juristic  act 
and  to  show  the  meaning  and  application  of  the  words.  Thus 
if  one  person  should  write  to  another  offering  to  buy  his  horse 
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for  a  certain  price  and  the  offer  was  accepted,  and  afterwards  it 

turned  out  that  the  seller  had  two  horses,  it  would  be  proper 

^0    prove,  in  order  to  show    which    one    was   referred    to,  that 

one,  of  them  had  already  been  offered  to  the  buyer  at  a  higher 

price,    that   he    had   talien    that    one  for  a    time  on  trial  but 

had    refused    to   buy  him    at    the    price  first    demanded,   and 

that   nothing   had   ever    passed    between    the   parties    at    all 

about  the  other  horse.** 

contem-  So  the  manner   in    which  the   juristic,  act  has  been  acted 

eonafcruotion.  npon  by  the  parties  or  persons  interested    in   it   is   proper  to 

be    taken    into    consideration    to    ascertain    its    true  meaning. 

This  principle  is  particularly  applicable  to  old  statutes    which 

have  long  been  obeyed  as  law  by  persons  generally.^ 

Extrinaio  345.    When  a  juristic  act  is  done  in  writing,  is  expressed 

evidence  to     .  .  .  •  j-     ^ 

coatradiot or  m  a  Written  documeut  or  in  a  group  or  series   ot    documents, 

vary  writinga.  ox  .,.",, 

and  the  writing  purports  to  contain  the  entire  juristic  act,  it  is 
conclusively  presumed  to  contain  it  all,  and  it  is  not  allowable 
to  prove  by  other  evidence  that  the  parties  had  some  further 
or  different  intention,  not  expressed  in  the  writing,  forming  a 
part  of  the  same  juristic  act.  This  rule  is  commonly,  but 
less  accurately,  stated  in  the  form  that  the  terms  of  a  written 
agreement  can  not  be  varied  or  contradicted  by  extrinsic  or 
parol,  i.e.  oral,  evidence.  Thus  if  property  has  been  sold  by 
a  written  agreement  specifying  a  price  in  money  payable  at 
a  certain  time,  the  buyer  will  not  be  permitted  to  prove 
that  it  was  orally  agreed  between  the  parties  at  the  time  of 
the  sale  that  the  price  might  be  paid  in  goods  or  services 
instead  of  money,  or  that  if  the  buyer  was  not  able  to  pay 
at  the  time  fixed  in  the  writinjg  he  might-  have  a  longer 
Subsequent  time.  But  he  might  prove  that  such  an  oral  agreement  had 
meat,  been  made  subsequently  to  the  sale  as  a  separate  and  inde- 
pendent transaction,  since  that  would  not  go  to  show  that  the 
original  contract  was  different  from  what  the  writing  showed 
it  to  be,  but  merely  that  the  parties  had  afterwards  changed 
it,  which  they  have  a  right  to  do. 

2*  Markby,  Elements  of  Law,  J 175. 

25  As  to  the  effect  of  customi  ou  the  constructiou   of  juristic  acts, 
see  418.        ,  ..    '^  ■  .  .  :. 
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346.     This  rule,  however,  does  not  prohibit  the  production    Proof  that 

'  ^  '^         .  the  act  is 

of  evidence  going  to  show  that  the  parties  did  not  really  intend     invaUd. 
to  do  a  juristic  act  at  all,  or  that  the  act  was  for  any  reason 
invalid,  e.g.  that  it  was  procured  by  fraud  or  duress.        i 

Nor  does  it  preclude  proof  that  any  right  conferred  upon   ETiaoncoto 

.  .  .  .  raise  oquitlM 

any  person  by  the  written  instrument  is  to  be  exercised  by 
him  for  a  particular  purpose  only  or  to  be  held  by  him  in 
trust  for  some  one  else.  There  is  a  difference  between  show- 
ing that  the  writing  was  not  intended  to  confer  the  right 
which  it  purports  to  confer,  that  the  juristic  act  was  not  what 
it  appears  by  the  writing  to  be,  and  showing  that  that  right, 
being  exactly  what  the  writing  declares  it  to  be,  is  to  be 
used  in  a  particular  way.  Thus  if  A  makes  a  deed  of  a 
pieqe  of  land  to  B,  apparently  conferring  upon  B  the  full  and 
unconditional  ownership  of  the  land,  it  can  not  be  proved 
that  the  real  intention  of  the  parties  was  that  B  should  take 
the  land  only  for  his  life  or  for  a  term  of  years,  or  that  he 
should  only  become  the  owner  on  a  condition.  That  would 
contradict  the  deed.  But  it  may  be  proved  that  A  was 
indebted  to  B  and  that  the  ownership  of  the  land  was 
transferred  to  B  merely  as  security  for  the  payment  of  the 
debt,  so  that  after  the  debt  shall  have  been  paid,  B,  although 
he  will  still  continue  to  be  the  owner,  will  then  hold  the  land 
as  trustee  for  A.  That  does  not  contradict  the  deed.  All 
that  the  deed  purports  to  convey  to  B  is  the  legal  ownership, 
and  that  B  fgets.  The  trust  in  favor  of  A  is  an  ec[uity 
merely,  not  recognized  in  the  courts  of  law  but  enforceable 
only  in  a  court  of  equity,  which  court  when  the  debt  is  paid 
will  compel  B  to  convey  the  land  ba,ck  to  A.  Therefore  the 
existence  of  the  trust  or  equity  is  not  inconsistent  with  the 
deed,  and  its  enforcement  does  not  in  any  way  affect  the 
operation  of  the  deed,  but  calls  for  the  making  of  another 
deed.'^When   evidence   is    offered   to    establish   an    equity    of  Evidence  to 

1    ,  ,  .  .  .  ,  .     rebut  equities, 

this  sort,  dehors  the  written  instrument,  counter  evidence  is 
always  admissible  to  rebut  the  equity  by  showing  that  there 
was  no  intention  to  create  any  such  trust.  If  for  instance  A, 
having  B's  money  in  "his  hands,  buys  property  with  it,  by  B's 
consent,  and  has  the    legal  ownership  conveyed  to    himself,   a 
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court  of  equity  will  presume  prima  facie  that  the  parties 
intended  that  A  should  hold  the  property  in  trust  for  B.  But 
this  equity  may  be  rebutted  by  extrinsic  proof  of  a  contrary 
intention. 

What  kind  In  all  these  cases  of  establishing   or   rebutting  an  equity 

direct  evidence  of  intention  may  be  resorted  to,  because  the 
object  of  the  evidence  is  not  to  show  what  the  intention  was 
that  entered  into  the  juristic  act  itself,  but  to  show  an  intention 
external  and  collateral  to  that  act,  relating  to  the  use  to  be 
made  of  the  right  conferred  by  the  act.  In  some  cases  the 
statute  of  frauds  requires  the  equity  itself  to  be  proved  by 
writing.  But  that  depends  upon  a  different  principle,  and 
the  writing  offered  to  establish  the  equity  is  still  extrinsic 
and  foreign  to  the  principal  juristic  act. 
Interpretation  347.  The  secoud  questiou  in  §341  estates  to  the  interpreta- 
■trnotion.  tiou  or  coustruction  of  words.  A  distinction  has  been  taken 
between  interpretation  and  construction,  the  former,  it  is  said, 
relating  to  the  meaning  of  particular  words  and  phrases  and 
the  latter  to  the  effect  or  operation  of  the  words.  Thus  if 
in  a  will  the  following  words  should  be  found:  "I  give  and 
bequeath  to  my  brother  J.  S.  all  the  residue  of  my  property, 
in  the  full  confidence  that  he  will  use  it  for  the  support  and 
education  of  my  children ; "  the  question  whether  the  testator 
intended  that  his  brother  should  have  the  property  as  his 
own  without  being  under  any  legal  obligation  toward  the 
children,  or  whether  the  property  was  given  him  in  trust 
for  the  children,  so  that  if  he  accepted  the  gift  at  all  he 
would  be  bound  to  use  it  for  their  benefit,  whether,  that  is, 
the  testator  intended  to  express  a  mere  desire  or  hope  not 
legally  binding  or  a  positive  mandate  creating  a  legal  duty, 
is  a  question  of  construction.  But  if  it  appeared  that  the 
testator  had  both  legitimate  and  illogitimate  children,  the 
question  whether  the  word  "  children "  as  used  in  the  will 
included  both  classes  or  only  the  legitimate  children,  would 
be  one  of  interpretation.  But  it  is  usual  and  convenient  to 
use  the  words  construction  and  interpretation  indifferently  as . 
synonymous. 

^steuaioT'  It   is   plain    that  no   rules  can  be  laid  down   beforehand 
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Ovdinary 

meaning  of 

words. 

Technical 
terms. 


Deeds  more 

strictly 
construed. 


that  shall  in  all  cases  he  a  complete  guide  to  the  court  ia 
this  process  of  construction.  In  many  cases  all  that  the 
court  can  do  is  to  look  at  the  words  and  form  its  own 
conclusion  as  to  their  fair  and  reasonable  meaning.  Yet  there 
are  certain  rules  of  construction  that  the  courts  resort  to  for 
aid ;  the  most  iniportant  of  which  are  tlio  following. 

348.  Words  generally,  if  the  context  will  admit,  are 
presumed  to  be  used  in  their  common  and  ordinary  sense. 
Technical  legal  terms  are  presumed  to  be  used  in  their 
technical  sense.  The  latter  rule  is  more  strictly  applied  to 
deeds  than  to  other  documents  such  as  wills,  letters  or 
memoranda.  The  reason  for  this  is  said  to  be  that  deeds 
are  usually  drawn  up  by  lawyers  and  executed  with  delib- 
eration, while  wills  and  ordinary  contracts  are  apt  to  be 
made  hurriedly  by  persons  unlearned  in  the  law  and  without 
professional  assistance.  But  perhaps  the  true  reason  may 
be  that  deeds  are  a  very  ancient  kind  of  instrument  and 
certain  strict  methods  of  construing  them  got  fixed  in  the 
law  at  a  period  when  the  law  cared  more  for  forms  and 
technicalities  and  less  for  good  sense  and  reasonableness  than 
in  modern  times. 

But  if  in  connection  with  the  context  or  as  applied  to 
the  extrinsic  facts  and  circumstances  proved,  the  ordinary  or 
technical  sense  of  the  words  gives  no  meaning  at  all  or  an 
absurd,  unreasonable,  unjust  or  unlawful  meaning,  then-  the 
court  may  interprete  the  words  in  some  other  sense.  Thus  if 
a  man  by  his  will  leaves  property  to  his  children,  he  is 
presumed  to  mean  his  legitimate  children,  that  being  the 
ordinary  legal  signification  of  thg  word.  But  if  he  describes 
them  as  his  children  by  a  certain  woman,  who  is  not  his 
wife,  the  context  forbids  that  interpretation  and  shows  that 
illegitimate  children  were  intended.  So  if  the  will  contains 
no  description  of  the  children,  but  it  is  proved  that  the 
testator  had  no  children  except  illegitimate  ones,  that  makes 
it  evident  that  the  word  children  could  not  have  been  used 
in  its  technical  sense. 

349.     In  the    interpretation  of  words,  and  particularly  of  The  conic.'tt 
written    documents,    the    whole    must    be    construed   together ; 


Unusual 
meanings. 
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each  particular  part  must  be  explained  by  the  context ;  words 
or  phrases  must  not  be  torn  from  their  connection  and  treated, 
as  if  they  stood  alone ;  noscitur  a  sociis.  Moreover  the  con- 
struction, if  possible,  should  be  such  as  to  give  effect  to  all 
of  the  words ;  it  is  not  to  be  presumed  without  necessity 
that  the  parties  have  inserted  any  wholly  superfluous,  useless 
or  meaningless   words. 

Thus  the  preamble  of  a  statute  may  be  referred  to  to 
show  the  meaning  of  the  statute.  In  a  case  where  ale  was 
sold  in  barrels,  and  the  barrels  were  to  be  returned  to  the 
seller  or,  if  not,  to  be  paid  for  at  the  rate  of  #2  apiece, 
the  buyer  claimed  the  right  to  keep  the  barrels  on  paying 
for  them.  But  the  court  said  that  he  was  bound  to  return 
them,  the  provision  for  payment  being  intended  to  apply  only 
to  the  case  of  their  being  lost  or  destroyed  so  that  they  could 
not  be  returned.  This  was  put  on  the  ground  that  other- 
wise the  words  "the  barrels  to  be  returned"  in  the  contract 
would  be  of  no  effect. 
Writings  in  Also  when  the   same   parties    have    done   several   juristic 

VOtri  mai&ria. 

acts  or  prepared  several  documents  about  the  same  subject 
matter  or  in  the  course  of  the  same  transaction,  as  the 
technical  expression  is,  in  pari  materia,  they  are  all  to  be 
construed  together  as  though  they  constituted  a  single  act  or 
document. 

Eeasonabie  350.     The   Construction    must    be   a    reasonable  one ;  the 

■  court  ought  not  put  a  strained,  unreasonable  or  foolish  con- 
struction upon  parties'  words,  or  quibble  over  them,  or,  as 
the  common  phrase  is,  "split  hairs."  Thus  the  word  "men" 
may  include  women  ;  and  if  ^  a  person  hires  a  horse  for  a 
month  it  is  understood  to  be  a  part  of  the  contract  that  the 
hirer  shall  feed  the  horse,  even  though  this  is  not  expressed. 

ut  IB  mUat.  351.     When  the  language  of  a   juristic  act  is  capable  of 

two  constructions,  one  of  which  will  make  the  act  valid  and 
lawful  and  the  other  will  make  it  invalid  or  unlawful,  the 
former  is  to  be  preferred,  ut  res  magis  valeat  quam  pereat. 
It  is  not  to  be  presumed  that  the  parties  intended  to  do 
a  nugatory  or  wrong'ful  act.  Thus  where  in  a  bond  for  the 
repayment   of  money  lent  it  was  doubtful    from  the  words  of 
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the  instrument  from  which  of  two  dates  the  interest  was  to 
be  reckoned,  and  one  date  would  have  made  the  bond  usurious™ 
and  therefore  void  while  the  other  would  have  allowed  only 
legal  interest,  the  court  took  the  latter  as  the  date  intendedj 
although  the  words  of  the  bond  in  their  ordinary  sense  were 
more  favorable  to  the  former. 

On  the  same    principle    a   construction    that  is  in  accord-  just  consuuo- 
ance  with  justice  should,  other  things  being  equal,  be  adopted 
rather  than  one  that  is  unjust." 

352.  As  a  rule  of  last  resort,  when  other  rules  fail,  words  woi-as  taken 

.       -,  1  /.  .  1  .  .  1  1  contra  pro/er* 

are  to  be  taken  contra  projerentem,  that  is,  in  the  sense  least  enim. 
favorable  to  the  party  using  them  and  most  favorable  to  the 
other  party ;  because  a  party  ought  so  to  choose  his  words  as 
to  make  his  meaning  clear.  Thus  in  a  grant  of  land  or  other 
property  the  words  are  the  words  of  the  grantor,  and  are  to 
be  construed  against  him  and  in  favor  of  the  grantee,  except 
in  grants  from  the  government,  where  a  contrary  rule  pre- 
vails.''' But  if  land  is  let  and  the  lease  contains  an  agree- 
ment by  the  tenant  to  pay  rent,  the  words  of  that  agreement 
are  those  of  the  tenant. 

If  after  resorting  to  all  permissihle  sources  of  information     void  for 

.  1  />  ■  .         1,.    .  uncertainty.- 

and  applying  proper  rules  of  construction,  no  intelligible  mean- 
ing can  be  put  upon  the  words,  or  the  words  remain  am- 
biguous so  that  it  can  not  be  made  out  which  of  two  or 
more  possible  meanings  or  applications  is  the  right  one,  the 
juristic  act  is  void  for   uncertainty. 

353.  The  modality    of  juristic  acts  means  "  the  manner    Modality. 
and  conditions  under  which  they  shall    be    and    continue    ob- 
ligatory." ^    The    effect   of   a   juristic   act   may   be   made    to   condition. 
depend  njpon  a  condition,"*   to   begin  upon  the  performance  of 
condition  precedent  or  to  terminate   upon  the  performance   or 
breach  of  a  condition  subsequent  or  upon  a  conditional  limita- 

26  See  i  767. 

27  See  ?  16.         28  gee  ^  600. 
29Kaufmann's  Mackeldey,  |170. 

30  It  mates  no  difference  whether  we  say  that  the  condition  is  attached 
to  the  right  or  duty  or  to  the  juristic  act  by  which  the  right  or  duty  arose. 
Both  expreesions  are  used.    See  |  260. 
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Hie*.  tion.  Also  a  time  may  be  fixed  at  whick  the  effect  of  the 
act  is  to  begin  or  end,  e.g.  when  a  lease  of  land  is  mad«  to 
commence  on  the  first  day  of  January  next  ensuing  and  to 
continue  ten  years.  There  is  no  special  name  for  such  a 
time  in  the  common  law..  In  the  civil  law  it  is  called 
dies.  A  time  at  which  the  effect  of  the  act  is  to  begin  is 
di€S  a  quo ;  one  at  which  it  is  to  end  is  dies  tid  quern.  A 
time  of  which  it  is  known  lliat  it  will  certainly  come  and 
when  it  will  come,  e.y.  the  time  of  the  beginning  or  ending 
of  the  above  mentioned  Jease  for  ten  years,  is  dies  certus ; 
if  either  or  both  is  uncertain,  e.g.  the  time  when  a  person 
will  die  or  will  marry,  it  is  dies  incertus.  Dies  incertus,  when 
the  uncertainty  is  whether  the  time  will  ever  come  at  all,  is 
a  condition. 
Aeianot  There  are  many  juristic    acts    that    do    not.  admit  of  dies 

^  diesm^    or    Condition,    but    must   have    their   full   legal  effect  at  once 

GOnditJOD,  1  1  n         1        ■  .  II. 

and  absolutely.      Such  is  marriage  or  the  taking  possession  of 
a  thing. 
Computation  364.     In  Computing  time  a  year  is  a  calendar  year,  half 

of  timo.  niii-iji 

Year.  a  year  one  hundred  and  eighty  days,  and  a  quarter  of  a  yea* 
ninety  one  days,  disregarding  fractions  of  a  day ;  and  for  this 
purpose  in  leaji  year  the  28th  and  29th  of  February  are  taken 
together  as  one  day. 

Month.  A  month    at  common  law  meant   a   lunar  month,  but  in 

the  ecclesiastical  and  mercantile  laws  it  meant  a  calendar 
month,  that  is,  from  a  given  day  in  one  month  to  tfce  same 
day  in  the  next  or  to  the  end  of  the  latter  month,  e.g.  from 
March  31st  to  April  30th.  At  present  it  is  said  that  in 
England  the  word  month  in  a  deed  must  still  be  taken  to 
mean  a  lunar  month  unless  a  calendar  month  is  specified.' 
But,  in  mercantile  transactions,  and  in  the  United  States  in 
all  cases,  it  denotes  a  calendar  month,  computation  by  lunar 
months  having  gone  out  of  use. 
Day.  For  most   purposes   a    day    is    regarded  as   an   indivisible 

point  of  time.  Thus  a  person  has  lived  twenty  one  years 
when  the  last  moment  of  his  twenty  first  birthday  arrives; 
but  he  is  considered  to  be  of  full  age  on  the  first  moment  of 
that  day,  the  interval  between  the   beginning  and  end  of   the 
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day  being  disregarded."  But  if  two  acts  are  done  or  two 
events  happen  on  the  same  day,  and  it  is  necessary  to  show 
which  was  in  fact  first,  this  may  always  be  done.  When  a  Act  to  he 
person  is  to  do  an  act  by  or  on  a  certain  day,  he  has  as  a  general  fixed  day? 
rule  the  entire  day  up  to  midnight  to  do  it,  and  can  not 
be  considered  in  default  or  any  action  begun  against  him  for 
not  doing  it  until  the  next  day.  But  in  some  cases  by 
custom  or  for  reasons  of  expediency  a  different  rule  prevails ; 
for  example  money  payable  at  a  bank  must  be  paid  during 
banking  hours. 

The   day    from    which   a   period   of   ti-me  is  computed  is     when  a 
regularly  excluded    from  the  computation.     Thus  a  year  from''^"''    °^'°'' 
the  Ist  day  of  January  begins   on  the   2nd  and  includes  the 
1st  of  the  following  January. 


2.      AOBEESIENTS. 

356.  An  agreement  is  a  juristic  act  in  which  the  intien-  Agreements. 
''tion  of  at  least  two  parties  must  concur,  i.e.  a  bilateral, 
juristic  act.  This  concurrent  intention  is  called  aggtegatio  Meeung  oc 
mentium  or  meeting  of  minds.  A  contract,  a  sale,  a  gift,  the 
appointment  of  an  agent,  the  delivery  of  possession  or  pay- 
ment of  money  by  one  person  to  another,  which  involves  an 
acceptance   by  the  latter,  is  or  includes   an  agreement.      The   Agreement 

RHQ  GOD  Irs  eta 

words  agreement  and  contract  are  often  used  as  synonymous; 
but  this  is  incorrect,  a  contract  being  only  a  particular  species 
of  agreement.'" 

356.     The    making    of    an    agreement    begins    with    an       oa*- 
offer  or  pollicitation    made  by  one  party   to  the    other.     The 
maker   of   the   offer   may   fix   a   time  within  which    it    must 
be   accepted ;    if   he   does    not,   it    will    remain    open    for   a 
reasonable  time.     The    maker    may  however   revoke   his    offer   Eevocation 
at   any   time    before    it    has    been    accepted,    and    this    even 

SI  Because  of  this  mode  of  computation  the  period  of  a  year  aiid  a 
day  often  occurs  in  law  instead  of  a  year. 

32  The  provision  in  the  constitution  of  the  United  States,  that  no  state 
»hall  make  any  law  impairing  the  obligation  of  contracts,  lias  been  held  to 
prohibit  a  state  from  taking  back  a  gift  made  by  it. 
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though  he  has  given   a    time   for   acceptance    which  has  not 

expired  and  has  agreed    not   to    revoke    it    within    that  time. 

Mnnnorof  The    offerer  mav  also  prescribe  the  manner  in  which  the 

acceptance  •'  *■ 

or  rejection  ^^gj.  mygt  ^g  acccptcd ;  but  he  can  not  prescribe  the  manner 
in  which  it  must  be  rejected  or  put  upon  the  offeree  the  burden 
of  doing  any  act  of  rejection.  If  A  sends  goods  to  B  with 
a  design  that  B  shall  buy  them,  and  writes  to  B  informing 
him  of  the  shipment  and  the  price  and  adding  that  he  shall 
consider  them  accepted  unless  he  hears  from  B  to  the  contrary, 
B  need  not  take  any  notice  of  it. 
whenaccep.  367.     If  tbe   effect  of  the  proposed  agreement  will  be  to 

*?fferi3*°  confer  a  right  upon  the  party  to  whom  the  offer  is  made 
presum  .  ^j^j^^^^  anything  being  required  of  him  in  return,  that  is,  if 
it  is  a  gift  or  in  the  nature  of  a  gift  to  him,  he  is  presumed 
to  accept  the  offer  as  soon  as  it  is  communicated  to  him  or  as 
soon  as  the  delivery  which  is  necessary  to  perfect  the  gift  is 
made,  and  it  is  not  necessary  for  him  to  signify  his  assent  in 
any  way;' although  of  course  this  presumption  maybe  rebutted 
by  proof  that  he  does  not  accept,  for  a  gift  can  not  be  forced 
upon  a  person  against  his  will.  Thus  if  A  executes  a  deed 
of  land  to  B,  a  bond  binding  himself  to  pay  money  to  B  or 
a  deed  of  release  of  a  debt  which  B  owes  him,  and  deposits 
it  with  a  third  person  for  B  or  sends  it  to  B  by  mail,  or  if  he 
deposits  money  in  a  savings  bank  in  B's  name  or  in  his  own 
name  as  trustee  for  B,  or  gives  property  to  a  third  person  to 
hold  in  trust  for  B's  benefit,  B's  acceptance  is  presumed,' and 
unless  he  in  fact  refuses  to  accept,  the  gift  to  him  takes  effect 
from  the  time  that  the  document,  the  money  or  the  property 
is  delivered,  even  though  he  may  not  at  that  time  be  aware 
of  it.  But  if  anything  is  required  from  the  offeree  in  return, 
as  in  a  sale  or  in  most  contracts,  the  offer  must  be  com- 
municated to  him  and  he  must  actually  accept  it  before  any 
agreement  is  formed. 
commnnicB-  But    cvcu    then    it    Is    not   as    a    general    rule    necessary 

■ooeptanoe.  for  him  tft  communicate  his  acceptance  to  the  offerer.  Thus 
if  A  sends  goods  to  B  with  an  offer  to  sell  them,  and  B 
accepts  and  uses  them  ;  or  if  he  offe  to  bicome  responsible 
for   the    repayment  of  money    which   B   sliall    lend  to  0,  and. 
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B   thereupon    lends   the   money;    or    if   he   offers  to  pay  B  a 

commission    if   B   will   procure   persons   to   subscribe   for  the 

stock    of   a    company,  and  B  procures  the  subscriptions  ;  or  if 

he    writes    to    B    authorizing    him    to   act    as    his   agent  in  a 

certain  matter,  and  B  acts  accordingly;  in  all  those  cases  there 

may  be    a  complete    and    binding    agreement  before  A  knows 

that  his  offer  has  been    accepted.      But    when    the    agreement 

takes  the  form    of   mutual    promises,  for   example  if  A  offers 

to    engage    to    sell   and    deliver    to    B   a    certain    quantity  of 

wheat    at   the   end   of   six    months    to   be    paid    for    by    B    a 

month  after  delivery,  so  that  B's  acceptance  involves  a  counter 

promise    on    his    part    to   pay    the    price   at    the   time   fixed, 

both  promises  being  performable  in  the  future,  the  acceptance 

must  be  communicated  to  the  offerer,  and  there  is  no  complete 

agreement  till  that  is  done. 

And   even    in    some   cases  when  a  communication   of  the  impuea  con- 
dition of  corn- 
acceptance    is   not   necessary    to    the    formation  of  the   agree-  munioation. 

ment,  the  circumstances  may  be  such  that  in  reasonableness 
a  condrtion  must  be  understood  to  be  implied  that  the 
acceptance  shall  be  communicated  within  a  reasonable  time 
or  the  agreement  be  void.  That  will  usually  be  the  case 
where  it  is  important  that  the  offerer  should,  know  whether 
there  is  an  agreement  or  not,  and  has  no  means  of  knowing 
except  by  being  informed  by  the  other  party.  Thus  in  the 
example  just  mentioned,  if  B  lends  money  to  0  on-  A's 
guaranty  of  repayment,  he  ought  to  notify  A  promptly  after 
making  the  loan ;  or  if  a  person  subscribes  for  shares  in  a 
new  company,  and  shares  are  allotted  to  him,  he  becomes 
the  owner  of  the  shares,  the  agreement  is  completely  formed, 
as  soon  as  the  allotment  takes  place,  but  he  may  repudiate 
the  bargain  if  he  is  not  informed  of  it  within  a  reasonable 
time.^ 

358.     The  acceptance  must  be  of  the   precise  offer  made,    offermuat 

...  1         , .  .      ,  Tj"      1  •  be  accepted 

If  the  party  to  whom  it  is  made  attempts  to  quality  his  accep-     as  made 
tance  in  any  way  or  to  change    the    terms    of   the  offer,  it  is 
not  an  acceptance,  but  a  counter  offer,  requiring  to  be  accepted. 


83  Langdell,  Summary  of  the  Law  of  Contracts,  2  6. 
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in  its  turn;  as  if  A   offers   to  sell  B  his   horse  for  a  certain 
price,  and  B  replies  that  he  will  buy  if  he  can  have  a  month 
in  which  to  paj'. 
consontto  359.     To  Constitute  an  agreement  the  minds  .of  the  parties 

sjiue  thing.  .  ,  . 

must  meet,  that  is,  they  must  have  the  same  intention  or 
consent  to  the  same  thing.  If  any  mistake  or  misunder- 
standing comes  in  which  prevents   such  a    consent,  the  agree- 

Fundamentai  ment  fails.  Such  a  mistake  has  been  called  fundamental 
error.  This  ia  subject  to  the  principle  already  explained  that 
when  the  parties  express  their  intention  in  words  they  are 
presumed  to  have  had  such  an  intention  as  is  manifested  by 
their  language  projyerly  interpreted.  Thus  if  A  contracts  to 
take  ice  of  B  through  the  season,  and  B  during  the  season 
sells  out  his  business  to  C,  who  continues  to  supply  A  with 
ice,  A  not  knowing  of  the  change,  there  is  no  contract  between 
A  and  G  to  pay  for  the  ice  delivered  by  G.  Here  the  mis- 
understanding is  as  to  the  petson  of  the  other  contracting 
party.  It  may  be  also  as  to  the  nature  of  the  transaction  or 
as  to  the  subject  matter.  If  a  person  who  can  not  read  is 
induced  to  execute  a  deed  by  a  fraudulent  representation  that 
it  is  an  instrument  of  a  different  character,  it  is  not  merely 
voidable  for  fraud  but   is   absolutely  void  for  lack  of  consent. 

Subject  matter         An   agreement    must   have   some    subiect   matter.     If   the 
agiooment.    supposed    suDject    matter    does    not    exist,   the    agreement    is 
merely  illusory,  and  is  void,  because  there  is  no.thing  to  which 
it  can  apply.     A  mistake  as  to  the   existence   of  the   subject 
matter  comes   under   the   head   of   fundamental    error.     This 
would  be  the  case    in  an  agreement  to   sell,  and    buy  a  thing 
which,    unknown    to    the   parties,  had  perished  and  ceased  to 
Sale  of  a     cxist  before  the  making  of  the  agreement.     But  if  the  parties 
do  not  know  whether   the   thing  sold  exists  or  not,  as  in  the 
sale  of  a  ship  which    is    at   sea  and  has  not  been  heard  from 
for  a  long    time,  and  one  party  agrees  to  take  the  risk  of  its 
existence,  the  agreement  is  valid  even    though  the  thing  may 
have  perished.     It  is  perfectly  possible  and  lawful  to  buy  and 
sell  a  chance. 
Pact  360.     The  mutual   consent    or   meeting   of   minds  of  the 

parties,  formed  by  the  offer    and    its   acceptance,  constitutes  a 
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pact,  pactum.     Soiaetim&8    this   is    all  that    is  necessary,    the 
pact  itself  amouating  to  a  binding  agreement.     But  generally 
some   additional   element   is   required    to   be   present  without 
which    the   mere   pact   is  of   no  force.     A  pact  which  is  thus      w«*™ 
invalid    standing  alone  is  called  a  bare  or  nude  pact,    nudum 
pactum,  and    in    most   cases  the  rule  of  law  is  ex  nuclo  pactp 
non  oritur  actio.      The    additional    element   needed  to  turn    a   Additionij 
pact  into  a  binding  agreement  is  usually  (1)  form,  (2)  delivery,     *'^"'*°  ' 
or  (3)  consideration ;  sometimes  two  or  all  three  of  these. 

361.  The  forms  required  in  various  classes  of  agree-  Daeds. 
ments  will  be  ^scribed  in  their  proper  places.  But  one  very 
common  form  may  be  mentioned  here,  iiainely,  that  of  a 
deed.  A  deed  is  a  formal  instrument  which  is  required  by 
the  law  or  may  be  used  at  the  option  of  the  parties  in 
many  kinds  of  agreements.  In  the  old  common  law  a  deed 
meant  simply  a  written  agreement,  writing  was  the  form 
which  made  a  deed.  But  as  in  those  days  very  few  persons 
could  write,  deeds  were  usually  drawn  up  by  scriveners  and 
authenticated  by  the  seals  of  thp  parties.  Sealing  was  then 
generally  used  in  place  of  signing,  and  every  pprson  who  was 
likely  to  have  frequent  occasion  to  enter  into  written  agree- 
ments had  his  seal  with  some  peculiar  devise  upon  it,  as  is 
still  the  case  in  Japan  and  some  other  oriental  countries.-  A 
deed  thus  came  to  be  thought  of  as  a  sealed  writing,  and  in 
later  times  when,  through  the  diffusion  of  the  art  of  writing, 
signatures  generally  took  the  place  of  seals  and  the  latter  fell 
into  disuse,  a  distinction  was  made  between  written  instru- 
ments which  were  sealed  and  those  which  were,  not  sealed,  a 
seal  continued  to  be  essential  to  a  deed,  and  all  unsealed 
writings  were  classed  as  parol,  i,e,  oral,  acts. 

A  deed  therefore  is  a  writing  expressing  an  agreement,  Definitici 
sealed  and  in  modern  times  also  signed,  though  at  common 
law  signature  was  not  necessary,  an4  delivered.  The  rules  as 
to  signature  and  delivery  are  the  same  for  deeds  as  for 
written  instruments  generally,  and  have  already  heen  men- 
tioned. At  common  law  a  deed  must  be  on  paper  or  parch- 
ment, not  on  any  other  material.  It  is  doubtful  whether 
3uch    is    the    law    at    present,     A  common  law  seal  wag  some       seau. 
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adhesive  substance,  usually  sealingwax,  affixed  to  the  deed, 
upon  which  the  seal  was  impressed;  In  those  places  where  a 
common  law  seal  is  still  required,  a  piece  of  paper  stuck  on 
with  paste  or  mucilage  is  generally  used,  and  it  is  not 
necessary  that  any  thing  be  stamped  upon  it.  In  most  of 
the  United  States,  however,  the  word  "Seal,"  the  letters 
"  L.  S.""  or  a  mere  scrawl  with  a  pen  are  a  sufficient  seal, 
and  in  some  states  seals  are  dispensed  with.  But  this  does  ndt ' 
apply  to  official  seals,  such  as  the  seal  of  a  court  or  a  notary 
public.  For  such  seals  some  device  must  be  stamped  upon 
the  paper  or  upon  some  adhesive  substance  q^xed  to  it. 
Indentures  362.     Dceds  are  divided    into    indentures  and  deeds  poll, 

poll.  An  indenture  is  a  deed  which  is  executed  by  both  the  party 
who  confers  the  right  and  the  party  u'^on  whom  it  is  conferred, 
e.g.  by  both  grantor  and  grantee,  proraissor  and  promisee, 
landlord  and  tenant,  whereas  a  deed  poll  is  executed  only  by 
the  party  who  confers  the  right,  who  is  to  be  bound  by  the 
agreement,  e.g.  the  grantor  or  promissor  only.  When  only 
one  party  confers  a  right  and  the  other  simply  receives  it, 
either  form  of  deed  may  be  used,  though  a  deed  poll  is 
generally  simpler  and  more  convenient.  But  if  each  party 
confers  a  right  upon  the  other,  as  where  two  pieces  of  property 
are  exchanged  by  a  single  deed,  or  a  tenant  taking  a  lease 
from  his  landlord  covenants  in  the  deed  to  pay  the  rent,  or 
where  a  partnership  is  formed  by  deed,  each  partner  binding 
himself  to  the  others  by  certain  promises,  an  indenture  is  the 
Original  and  Proper  form.  Of  an  indenture  as  many  copies,  called  parts, 
oounterparta.  ^^^  usually  made  as  there  are  parties,  and  ono  is  given  "to 
each  party  ;  but  this  is  not  necessary.  The  ancient  practice 
was  for  each  party  to  execute  the  parts  that  were  given  to 
other  parties,  but  not  that  one  which  he  himself  retained. 
Then  as  to  each  party,  the  part  executed  by  him  was  called 
the  original  and  any  one  not  executed  by  him  a  counter- 
part. At  present  it  is  common  for  each  party  to  execute 
every  part,  in  which  case  the  parts  are  all  originals.  The 
name    indenture  is  derived  from  the  ancient   practice  of  writ- 

M  The  initials  of  the  words  loeut  ngilli. 
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Benefit 
confericol. 


ing  all  the  parts  on  one  piece  of  parchment  and  then  cutting 
them  apart  in  wavy,  jagged  or  indented  lines,  so  that  they 
could  be  fitted  together  again  for  purposes  of  identification  ; 
whereas  a  deed  poll,  being  in  only  one  part,  was  polled  or 
cut  straight  across. 

363.  The  second  of  the  elements   sometimes  required  to   neiivrayto 

....  validate  a 

transform  a  mere  pact  into  a  binding  agreement  is  the  delivery       v^q^- 
of  the  thing  which  forms  the  subject   of   the    agreement.     In 
gifts  of  chattels  delivery  is  usually  necessary  to  complete  the 
gift,    a    mere    consent   to   give   and   receive,   standing    alone, 
being  void, 

364.  Consideration,  which  is  in   many  cases  essential  to  consideration, 
the  validity  of  an  agreement,  is  of  seven  sorts,  namely : 

1.  Some  benefll  or  service  rendered  by  the  party  upon 
whom  a  right  is  conferred  by  the  agreement  to  the  party 
who  confers  the  right  in  payment  for  the  right.  Thus  in  a 
sale  the  price  is  the  consideration  for  the  transfer  to  the 
buyer  of  the  ownership  of  the  thing  sold,  or  conversely  the 
thing  acquired  by  the  sale  is  the  consideration  for  the  pay- 
ment or  the  agreement  to  pay  the  price ;  in  a  contract  for 
hiring  services,  the  work  is  the  consideration  for  the  wages 
and  the  wages  for  the  work. 

2.  Some  detriment  incurred  by  the  party  upon  whom 
the  right  is  conferred;  at  the  request  of  the  other  party,  as 
where  A  at  B's  request  abstains  from  doing  some  act  which 
he  has  a  right  to  do  or  renders  some  service  to  a  third  person, 
and  B  in  return  agrees  to  pay  him  for  it ;  the  abstinence  or 
service  is  the  consideration  for  the  agreement  to  pay. 

3.  Marriage.  If  A  marries  a  woman  at  B's  request, 
that  is  a  sufficient  -consideration  for  an  agreement  by  B  to 
settle  property  upon  A  or  his  wife  or  to  do  any  other  act. 

4.  A  promise  to  confer  a  benefit,  render  a  service,  suffer    Promisea. 
a  detriment  or  marry  is  as  good  a  consideration  as  doing  the 

act  would  be.  Thus  mutual  promises  may  be  considerations 
for  each  other,  if  A  promises  B  to  work  for  him  for  a  year 
or  to  convey  land  to  him  at  a  certain  time  and  B  in  return 
promises  A  to  pay  him  for  so  doing,  the  agreement  consists  of 
two  promises,  perfonnable  in  the  future,  each  of  which  is  the 


Detriment 
incuried. 


Marriage^ 


Mutual 
promisea. 
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EMouted  and  Consideration   for   the    other.    A  consideration  consisting  of  a 

executory  ..■,■,     ■,  •ii-  ,ii.i„ 

con8id«ra-  proHiise  18  Called  an  executory  consideration  ;  any  other  kind  of 
consideration  is  said  to  be  executed.  But  a  promise  to  do 
something  whicji  the  promisor  is  already  legally  bound  to  the 
promisee  to  do  is  not  available  as  a  consideration.  Thus  a 
promise  by  a  debtor  to  his  creditor  to  pay  the  debt  according 
to  its  tenor  is  not  a  consideration  for  any  agreement  on  the 
part  of  the  creditor ;  but  a  promise  to  pay  the  debt  before  it 
comes  due  or  to  pay  it  at  a  particular  place  where  the  debtor 
is  not  bound  to  pay  it,  or  to  deliver  something  else  than 
Performance  mouey  in  payment,  may  be  a  consideration.  In  like  manner 
the  actual  doing  of  an  act  that  the  party  is  already  bound 
to  the  other"  to  do,  e.g.  the  actual  payment  of  a  debt,  never 
amounts  to  a  consideration.  • 

ihe  existence         5.    The  existence  of  a  debt   is   a   suflScient  consideration 

"o/duty!  for  an  agreement  by  the  debtor  with  the  creditor  to  pay  it 
according  to  its  tenor,  but  not  for  any  other  agreement,  e.g. 
not  for  an  agreement  to  pay  it  before  it  falls  due.  The 
same  is  perhaps  true  of  the  existence  of  any  other  legal  duty, 
but   there   is    some    doubt  as  to  this.      So  far  as  an   existing 

Imperfect  legal  duty  amounts  to  a  consideration  for  a  promise  to  per- 
form it,  an  imperfect  duty  is  as  good  as  a  perfect  one.  This 
is  one  of  the  ways  in  which  an  imperfect  duty  may  (some- 
times be  enforced.  Thus  if  a  debt  has  become  outlawed  hy 
lapse  of  time,  so  that  no  action  will  lie  to  recover  it,  it  miiy 
Moral  duties,  be  revived  by  a  new  promise  to  pay  it.  But  a  mere  moral 
obligation  will  never  have  the  force  of  a  consideration.  Thus 
the  father  of  a  bastard  child  is  under  the  strongest  moral 
obligation  to  support  the  child,  or  the  father  of  any  child  to 
give  him  a  proper  education  according  to  his  ability,  but  this 
moral   obligation  is  not  sufiScient  to  support  an  agreement  by 

Beieaseot  the  father  to  do  so.  The  release  of  a  perfect  or  imperfect 
legal  duty,  however,  as  distinguished  from  its  existence,  being 
equivalent  to  the  payment  of  money  and  being  a  benefit  to 
the  releasee  and  a  detriment  to  the  releasor,  is  a  consideration 
for  any  sort  of  an  agreement. 

Love  and  6.    The   love   and    affection    supposed    to    exist   between 

htisband  and  wife  or  between    members  of  the  same  family  is 
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a  consideration  sufficient  to  support  some  agreements  between 
them. 

7.    The  purpose  of  founding  or  supporting  a  pnhlic  charity,     certain 

1  11  11  -i/i  !•  ••/<         meritorioiu 

such  as  a  church,   school  or  hospital,  or   making  provision  tor    purposes. 
on«'s    family  or    providing   a    fund  for  the    payment  of  one's 
debts,  is  in  certain  cases  regarded  in  equity,  but  not  at  law, 
as  a  consideration. 

Considerations  of  the  first  five  kinds  above  mentioned,  are    vaiuawe, 
called  valuable   considerations :    those  of  the  sixth  class  good,   mevitoriom 

°  cousideca- 

and  those  of  the  seventh  meritorious  considerations.     A  valu-      'lo"* 
able   consideration   is   usually   said    to   consist   of   money    or 
money's  worth. 

365.    The   consideration   of  an  agreement  must   exist  at  Time  of  the 

°  conaideiation 

the  time  of  the  agreement.  If  A  renders  services  to  B  not 
expecting  to  be  paid  for  them,  and  B  afterwards  agrees  to 
pay  him,  the  services  do  not  constitute  any  consideration  for 
the  agreement. 

The     agreement     must     be     made     with     the    person    who  Fromwi.or.i 

,  .  ,  .  the  considei'a- 

furnishes     the    consideration     or,     as     the     technical     expression  tion  should. 

'  ^  movo. 

is,  from  whom  the  consideration  moves.  If  A  pays  money  to 
B  and  in  return  B  makes  an  agreement  yrith  0,  there  is  no 
consideration  for  the  agreement.  But  the  performance  of  the 
agreement  may  be  for  another's  benefit,  as  if  B  agrees  with 
A  to  pay  money  to  0.  The  consideration,  however,  need  not 
be  rendered  to  any  party  to  the  agreement.  If  A  at  B's 
request  renders  services  or  pays  money  to  0,  that  is  a  sufficient 
consideration  for  an  agreement  by  B  with  A. 

It  seems  that  in  theory  the  consideration,  when  it  ig  '^^^^^^^^^^ 
a  valuable  one,  must  be  equal  in  value  to  that  which  is  *'""• 
given  or  promised  in  return  for  it.  Therefore  the  payment 
of  a  smaller  sum  of  money  is  not  a  sufficient  consideration 
for  a  contract  to  pay  at  once  and  unconditionally  a  larger 
sum ;  or  the  relinquishment  of  an  invalid  claim  or  the 
transfer  of  a  supposed  right  which  does  not  really  exist, 
e.g.  the  assignment  of  a  void  patent,  is  not  a  consideration 
for    any    agreement.       But    this    principle    is    subieet    to    an  Presumptioo 

,.„.  ,.,.  1  ..  J,    as  to  value. 

exception  or  qualification  which  in  the  great  majority  oi 
cases    mates    it   practically  inoperative,  and  has  caused   it  to 
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be  commonly  said  that  any  consideration  is  sufficient  whatever 
its  value.  That  exception  is  that  in  every  case  where  the 
value  of  a  thing  can  not  be  declared  as  matter  of  law  the 
parties  are  allowed  to  put  whatever  Valuation  they  please 
upon  the  things  with  which  they  deal,  and  when  they  agree 
to  give  one  thing  for  another  the  law  presumes  that  they 
estimate  them  at  the  same  value.  The  value  of  money  is 
a  matter  of  legal  cognizance,  and  a  supposed  right  which 
is  void,  i.e.  which  is  no  right  at  all,  has  legally  no  value. 
But  the  value  of  4ill  other  things,  rights  and  services  is 
matter  of  opinion.  Therefore  practically  in  most  cases  it 
makes  no  difference  what  the'  actual  value  of  the  con- 
sideration is,  provided  it  has,  or  in  contemplation  of  law 
may  have,  any  value  at  all,  because  it  is  conclusively 
presumed  to  have  the  same  value  as  what  is  done  or  given 
in  exchange  for  it.  A  fine  estate  may  be  sold  for  a  song; 
and  the  payment  of  a  small  sum  of  money  is  a  suflScient 
consideration  for  an  agreement  to  pay  a  larger  one  on  a 
condition  or  at  a  future  time,  the  condition  or  the  delay 
introducing  an  element  of  uncertainty  and  individual  estim- 
ation into  the  value    of   th§    larger   sum.      Also   a  chance   is 

vaineofa  regarded  in  law  as  having  some  value.  A  person  may  buy 
the  fish  which  a  fisherman  shall  take  in  the  next  cast  of  his 
net,  and  must  pay  the  price  although  the  net  comes  up 
empty.  On  the  same  principle  the  assignment  of  a  right 
compromiaea.  whosc  Validity  is  disputed  or  the  release  or  compromise  of  a 
doubtful  claim,  if  the  dispute  or  doubt  is  bona  fide,  may  be 
,  a  consideration  for  an  agreement,  although  the  right  or  claim 
turns   out  to  be  wholly  worthless. 

Illegality.  366.    The  Validity   of  an   agreement  may  be  affected  by 

illegality.  An  illegal  agreement  is  one  that  involves  or  pro- 
vides for  the  doing  of  an  illegal  act.  For  this  purpose, 
Aot«tre:t(ea  however,    certain    acts    which   are    not    otherwise    illeeal    are 

'  _  as  Illegal.  '  o 

reckoned  among  illegal  acts ;  that  is,  they  are  illegal  only  for 
the  purpose  of  affecting  the  validity  of  agreements.  The  acta 
may  be  done,  but  no  agreement  is  allowed  to  be  made  for 
-miuoiai  acts,  the  doiug  of  them.  Among  these  are  included  certain  gross 
offences   against    morality   and   decency,    such   as   fornication 
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which  was  not  a  crime  at  common  law.  A  contract  for 
the  hire  of  a  prostitute  is  illegal.  There  are  also  many 
acts,  agreements  for  the  doing  of  which  are  said  to  be 
illegal  as  being  against  public  policy.  Thus  a  public  officer 
is  at  liberty  to  pay  over  his  salary  to  another  person,  but 
an  agreement  to  do  so,  an  assignment  of  his  salary  before 
he  receives  it,  is  invalid.  Also  it  is  not  wrongful  to  induce 
one  person  to  marry  another,  but  a  contract  to  pay  a  person 
for  procuring  a  marriage,  which  is  called  a  marriage  brokage 
contract,  can  not  be  enforced.  The  same  is  true  of  a  contract 
,to  pay  a  higher  rate  of  interest  than  the  law  allows,  though 
at  common  law  there  is  nothing  unlawful  in  actually  paying 
or  receiving  usurious  interest.  Among  the  most  important  of 
these  quasi-illegal  contracts  are  certain  contracts  in  restraint 
of  trade.  Prima  facie  any  person  has  a  right  to  engage  in 
almost  any  lawful  occupation,  and  it  is  for  the  public  interest 
that  men  should  not  lie  idle.  Therefore  a  contract  by  which 
a  person  binds  himself  not  to  engage  in  a  particular  occupa- 
tion is  as  a  general  rule  void  as  being  against  public  policy. 
But  a  contract  in  partial  restraint  of  trade  may  be  valid,  if 
the  restriction  is  not  unreasonable.  Such  contracts  are  often 
made  when  a  person  sells  out  his  business  or  retires  from  a 
partnership  or  from  the  service  of  an  employer,  and  agrees 
not  to  carry  on  a  business  in  competition  with  the  one 
which  he  has  left.  The  restraint  must  not  be  unlimited  as 
to  space,  that  is,  the  limits  within  which  the  party  is  not  to 
carry  on  business  must  be  specified,  except  when  a  person 
binds  himself  not  to  do  business  in  competition  with  his 
partner  or  employer  while  the  relation  between  them  subsists ; 
and  the  restriction  must  be  no  greater  than  in  the  circum- 
stances is  reasonable  for  the  protection  of  the  other  party. 

A  bet  or  wager  was  valid  at  common  law,  and  an  action 
could  be  brought  upon  it.  But  it  is  now  regarded  as  against 
public  policy,  and  courts  refuse  to  entertain  such  actions. 
'  367.  The  illegality  may  be  r^Jated  to  the  agreement  in 
either  of  three  way*:  (1)  the  act  agreed  to  be  done  may 
be  itself  illegal,  or  (2)  the  consideration  for  it  may  consist 
in    the    doing    or    in    a    promise    to    do   an  illegal  act.     Such 
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would  be  a  contract  to  commit  a  crime  or  to  pay  a  person  for 
committing  one.  In  these  cases  it  makes  no  diffe:ence  whe- 
ther the  parties  know  that  the  act  is  unlawful  or  not.  (3) 
The  act  agreed  for  and  the  consideration  may  both  be  legal,  but 
the  agreement  may  be  made  in  order  to  accomplish  some 
unlawful  purpose,  as  for  example  if  a  house  is  let  to  be 
used  for  a  bawdy-house.  An  agreement  for  the  purpose  of 
defrauding  creditors  is  of  this  nature ;  as  to  the  creditors  it 
is  fraudulent,"  but  as  between  the  ptirties  it  is  illegal.  If 
both  parties  have  the  unlawful  intent,  the  agreement  is 
illegal  as  to  both  of  them  ;  but  if  one  is  innocent,  the  agree- 
ment is  not  illegal  as  to  him.  The  mere  fact  that  one  party 
suspects  or  even  believes  that  the  other  is  making  the  agree- 
ment for  an  unlawful  purpose  does  not  make  it  illegal  as  to 
the  former  unless  he  shares  in  the  unlawful  purpose. 
Effect  of  368.    The  rule  as  to  the  validity  of  illegal  agreements  is 

agreelnenti.  that  the  law  wiU  nolt  give  any  assistance  to  a  guilty  party 
either  to  enforce  or  to  rescind  the  agreement,  but  will  leave 
him  in  the  situation  where  it  finds  him ;  the  practical  effect  o'f 
which  is  that  the  agreement  is  valid  so  far  as  it  is  executed 
but  is  unenforceable  by  the  guilty  party  so  far  as  it  remains 
unexecuted.  Ex  twrpi  causa  non  oritur  actio,  and  in  pari 
delicto  potior  est  conditio  de/endentis.  Thus  if  A  assigns 
his  property  to  B  in  order  to  defraud  his  creditors,  the 
traasfer  is  valid,  B  becomes  the  owner  of  the  property,  and 
A  can  neither  get  the  property  back  nor  recover  any  price 
that  B  may  have  agreed  to  pay  him  for  it.  But  where  the 
illegality  is  ouly  in  the  purpose  for  which  the  agreement  was 
made  and  not  in  the  act  agreed  for  nor  in  the  consideration, 
an  innocent  party  may  enforce  the  agreement.  An  exception 
to  the  above  rule  is  found   in  certiaia   cases  where  the  agree- 

»n^?^4,Ko?o. '"^°*  is  made  illegal  for -the  purpose  of  protecting  one  party 
to  it  against  the  other;  e.g,  the  laws  prohibiting  the  taking 
of  usury  are  enacted  for  the  protection  of  borrowers  against 
lenders.  In  those  cases  the  parties  are  not  regarded  as  being 
in  pari  delicto,  and   if  the   agreement  ]^s  been  executed,  the 

«sSee  J  821. 
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law  will  usually  permit  the  less  guilty,  party  to  rescind  it 
and  recover  back  what  he  has  given '  under  i^;.  Also  if  the 
mere  possession  of  property  is  transferred  or  money  is  paid, 
i.e.  the  possession  of  a  fund  is  transferred,  in  pursuance  of 
an  unlawful  purpose,  and  nothing  more  has  been  done  to 
carry  out  the  purpose,  but  the  property  or  money  remains  in 
the  hands  of  the  original  transferee,  it  may  be  recovered 
back  from  him ;  e.g.  money  deposited  with  a  stakeholder  on 
an  illegal  wager  may  be  recovered  before  he  has  paid  it  to 
the  winner. 


Properly  or 
money  Jc- 
posilcd  lor 
nn  illegal 


3.      OONTBAOTS. 


369.  A  contract  is  an  agreement  that  takes  the  form  of 
a  promise;  wherein  a  party  promises  that  he  will  do  or 
abstain  from  doing  some  act  in  the  future ;  that  some  event 
other  than  an  act  of  his  shall  or  shall  not  happen  in  the 
futtire,  e.g.  that  a  certain  ship  shall  arrive  in  port  by  a  time 
fixed  or  that  some  third  person  shall  duly  pay  a  debt  or  perform 
a  duty  which  he  owes ;  or  that  some  fact  exists  or  has  existed, 
as  where  the  seller  of  a  horse  warrants  him  to  be  sound. 
The  effect  of  a  contract  is  to  create  a  new  right  in  personam  ;^ 
wherein  it  differs  from  an  assignment  or  conveyance,  by  which 
an  existing  right  either  in  rem  or  in  personam  is  transferred 
from  one  person  to  another,  and  from  a  release,  loy  which  a 
right  is  extinguished. 

370.  Contracts  are  either  express  or  implied.  An  express 
contract  is  one  in  which  the  promise  is  explicitly  stated  in 
spoken  or  written  words,  while  in  an  implied  contract  it  is 
inferred  from  the  party's  conduct,  A  contract  may  be  implied 
in  fact  or  in  law.  In  the  former  case  the  parties  actually 
intend  to  make  a  contract,  but  do  not  take  the  pains  to  put 
it  into  words ;  and  the  question  of  the  existence  of  such 
an   intent   is   one   of  fact.      There    is    nO  essential   difference 
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86  The  word  contract  is  also,  though  less  properly,  used  to  denote  the 
duty  or  right  created  by  the  contract,  the  contract  obligation,  as  when  we 
gpeali  of  assigning  or  discharg'lng  a  contract. 
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between   such   impiied   contracts    and   express  ones ;  both  are 

actual  contracts. 

contracto  A  Contract   implied  in  law  arises  when  from  the  conduct 

in  law.     of  the  parties  a  presumption  of  law,  and  not  merely  of  fact, 

is   raised   that   they   intended   to   make   a  contract;   and  the 

question  of  the  existence  of  the  contract  is  one  of  law.      In 

most  cases  where  the  law  implies  a  contract  there  is  an  actual 

intent  to  make  one,' the  presumption  of   law  accords  with  the 

natural  inference  from  the  facts ;  but  this  is  not  necessarily 

so,  the  contract   may  be  purely  fictitious.      Contracts  implied 

in  law  are  of  two  sorts,  those  where  the   presumption  is  not 

absolutely  conclusive  and  those  where  it  is. 

Presumption  371.     In  the  first  kind,  although  the  presumption  is  not 

of  n  contract  .  ,      .  .  ■ 

not  absolutely  absolutely  conclusivc,  yet  it  IS  more  than  merely  prima  facie  ; 
it  can  not  be  rebutted  by  showing  simply  that  the  parties  did 
not  intend  to  make  any  such  contract,  e.g.  that  they  did  not 
think  about  the  matter  at  all  and  therefore  did  not  intend 
to  make  any  contract  about  it.  That  is  the  very  case  that 
the  law  desires  to  provide  for.  But  it  may  be  rebutted  by 
proof  that  both  parties  actually  intended  not  to  make  such 
a  contract,  e.g'.  that  there  was  an  actual  agreement  inconsis- 
No  implied  tent  With  it.     The   law  will  not  imply  a  contract  where  there 

contract       .  . 

where  there  jg  an  actual   coutract    covering  the  same    ground,  or  force   an 
express  one.  implied  coutract  upon  the  parties  .against  the  will  of  both  of 

them.     The  presumption  of  a  contract  belongs  to  the  class  of 

conditionally  conclusive  presumptions, 
implied  term«         372.     When  parties  have  made  an  actual  contract,  either 

in  actual  ,  .  .- 

contracta.  express  or  implied  in  fact,  the  law  sometimes  annexes  im- 
plied terms  or  conditions  to  it,  on  the  assumption  that  that 
was  what  the  parties  really  intended  or  would  have  intended 
if  they  had  thought  about  the  matter.  Thus  when  a  servant 
is  hired  there  is  usually  an  implied  term  in  the  contract 
that  the  master  shall  not  be  responsible  to  the  servant  for 
any  injury  which  the  latter  may  sustain  from  the  negligence 
of  his  fellow  servants ;  but  the  parties  may  if  they  choose 
agree  that  the  master  shall  be  responsible.  So  in  the  sale 
of  provisions  there  is  often  an  implied  warranty  or  contract 
by  the  seller  that  they  are  wholesome    or    fit    to    eat.-     Some 
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of  the  most  important  of  these  implied  terms  are  as 
follows,    , 

When   things  are  sold  or   services  are   rendered   for    pay,   Reasonable 

dii.  •  .     .  .       ,1  .  ,-,.■,,  ,        price  or  Talue. 

there  is  no  agreement  as  to  the  price,  the  law  implies  that 

a  reasonable  price  shall  be  paid,  as   much  as  the  things  were 

worth,  quantum  valebant,    or  as   much  as  the  party  rendering 

the  services  has  deserved  to  have,    quantum  meruit?''  If  there 

is  a   customary  or  market  price,  that    will   be   taken   as   the 

reasonable  price. 

When  a  thing  is  agreed  to  be  done  and  no  time  is  fixed     Time  of 

e  J    •  •  i     ■  J  11,-.  doing  acts. 

lor  doing  it,  it  must  generally  be  done  within  a  reasonable 
time.  If  money  is  to  be  paid  and  no  time  of  payment  is  ap- 
pointed, it  is  said  to  be  payable  on  demand ;  but  this  means 
that  it  is  payable  immediately.  In  this  case,  therefore,  or  even 
though  it  is  expressly  made  payable  on  demand,  no  actual 
demand  is  necessary,  but  suit  may  be  brought  for  the  money 
at  once  without  any  previous  demand  for  its  payment.  It  is 
sometimes  said  that  the  bringing  the  action  is  a  demand. 

If  there  is  a  contract  to  deliver  goods  of  a  specified  kind,    Quality  of 
the  goods  must  be  of  a  merchantable  quality ;   they  need  not 
be  of  the  best  quality. 

A  contract  to  perform  work  implies  that  the  work    shall    Manner  of 
be  done   in    a    reasonably   skilful    and    workmanlike    manner. 
The   same  principles  apply  here  as  where  skill  is  aa  element 
in  due  care."       § 

373.     Implied  contracts  where  the  presumption  of  a  con-    ^^^J;^lfll 
tract  is  absolutely  conclusive   arise    in   three   classes  of  ■  cases. ''"^"'"^"°"'' 
First,    when    one    person    renders    services    at   the    request    of 
another,    expecting   payment,  and  the    latter   knows    or  ought  ^^l^}^ 
to    know    that    payment    is    expected,    there    is    an    implied     '^^''^st. 
contract    by    the    party    requesting  the    services    to    pay  their 
reasonable  value.     If   a    man  orders  goods    of  his   grocer  and 
the   latter   delivers   them    accordingly,    or   if    a   person   steps 
into  a  cab  in  the  street  and  requests  the  driver    to   take  him 

**' These  expressions  quarUum  meruit  and  quantum  valebant  ar^  also  used 
when  an  obligation  to  pay  the  reasonable  value  of  things  or  services 
arises  otherwise  than  by  contract. 

88  See  2294  a  seq. 
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tO'  a  certain  place,  which  the  cabman  does,  a  Contract  of  this' 
kind  arises, 
voinrtary  374.    Secondly,  ft  like  contract  is  implied  from  the  volun- 

ofMrvices.  tary  acceptance  of  services  rendered  without  any  request  but 
in  the  expectation  of  payment,  if  the  acceptor '  knows  or 
ought  to  know  of  that  expectation.  Thus  if  a  tradesman 
sends  goods  to  the  house  of  his  customer  without  any  tirder 
but  in  the  belief  that  the  customer  would  desire  him  to  do 
so,  or  if  goods  have  been  ordered  and  goods  of  a  different  kind 
are  sent  by  mistake,  and  the  customer  accepts  and  uses  the 
goods  knowing  from  whence  they  came,  he  comes  under  an 
implied  contract  to  pay  for  them.  So  if  goods  have  been 
bought  under  a  mutual  misunderstanding  about  .the  price, 
the-  seller  supposing  he  was  to  receive  one  price  and  the 
buyer  that  he  was  to  pay  a  different  price, .'there  is  no  actual 
contract,  because  the  minds  of  the  parties  have  not  met, 
and  the  buyer  may  return  the  goods.  But  .if  he  has  con- 
sumed or  resold  them,  and  so  can  not  return  them,  he  must 
pay  their  reasonable  value.  But  if  while  a* man  is  absent 
from  home  his  horse  falls  sick,  and  a  horse  doctor  comes  in 
and  treats  the  animal  believing  that  the  owner  will  pay  hiin 
for  his  services  when  he  returns,  or  if  one  person,  owns  the 
lower  part  of  a  house  and  another  the  tipper,  and  the  latter 
makes  repairs  on  the  roof  which  are  necessary  for  the  pre- 
servation and  habitability  of  the  entire  house,  there  is  no 
implied  contract  for  payment,  because  the  owner  of  the  horse 
or  the  lower  tenant  has  no  option  whether  to  acCept  the 
services  or  not  and  so  does  not  voluntarily  accept  thert. 
OiMsicon-  375.     Thirdly,   in   what  are  called  quasi  contrarcts.    The' 

class  of  obligations  known  in  the  Roman  law  as  obligations' 
obiigauons  quasi  6x  contraotu^  was  created  because  it  became  apparent' 
contractu,  that  in  Certain  cases  justice  required  that  a  person  should  be 
subjected  to  an  obligation  who  had  neither  made  a  contract' 
nor  been  guilty  of  a  wrong.  It  was  not  assumed  that 
the  transaction  out  of  which  the  obligation  grew  bore  any 
resemblance    to    a    contract ;     but    the    obligation    itself,    in 

S9See  2254. 
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whatever  mnnner  created,  resembled  a  contract  obligation  in 
being  a  primary  obligation,  whereas  obligations  ex  delicto  and 
quasi  ex  delicto  were  secondary.  The  party  had  not  really 
made  a  contract,  but  was  treated  as  if  he  had.  Then  the 
transaction  by  which  such  an  obligation  was  created  came,  by 
a  natural  and  easy  transition,  to  be  itself  called  a  quasi 
contract,  not  because  it  resembled  a  contract  but  because  it 
gave  rise  to  an  obligation  resembling  a  contract  obligation. 
A   quasi    contract    in    the    modern    civil   law    is   an    act    or    Quasi  con- 

tracts  in  the 

transaction  which    is    not   a   contract  but  which  has  the  same     ""iHftw. 
effect  as  a  contract  in  creating   an   obligation.     This  does  not 
involve  any  fiction. 

In  the  common  law,  as  will  be  hereafter  explained,^"  the  Quasi  con- 
same  necessity  arose  of  finding  a  way  to  subject  to  an  common"iaw, 
obligation  a  person  who  had  not  in  fact  made  a  contract, 
but  it  was  met  in  a  different  manner.  A  fiction  was  re- 
sorted to,  and  it  was  conclusively  presumed  that  he  had 
entered  into  a  contract.  The  name  quasi  contract,  which  has 
been  borrowed  from  the  civil  law,  has,  therefore,  somewhat 
changed  its  meaning  in  its  transfer  to  the  common  law ;  it 
denotes  a  contract  which  is  purely  fictitious.  But  the  con- 
ception of  a  quasi  contract  serves  the  same  purpose  in 
both  laws.  Since  the  old  common  law  procedure '  has  been 
abolished  in  favor  of  a  more  rational  system,  this  fiction  of 
an  implied  contract  has  become  useless,  and  in  this  book  the 
obligations  formerly  treated  as  arising  from  such  contracts 
will  be  discussed,  together  with  the  facts  or  transactions 
in  which  they  really  have  their  origin,  under  the  subject 
of  obligations.  A  single  example  will  suflSce  here  to  illustrate 
their  nature.  When  a  person  in  any  way  gets  possession  of 
money  which  belongs  to  another,  e.g.  by  stealing  it,  finding 
it,  having  it  paid  to  him  by  mistake  or  receiving  it  under 
an  agreement  which  is  afterwards  rescinded  for  fraud,  he 
comes  under  an  obligation  to  repay  it  to  the  owner,  and  is 
presumed  to  have  impliedly,  contracted  to  do  so. 

376.     Contracts  are  farther  divided  into  special  and  simple  spedaiand 

simple  cotu 
_ -  — -         tracts. 

«See  J  927. 
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i^ntxacts.    The  writing  containing   a    special-. contract  is  itself 
called  a  specialty.  ; 

Special;  Special'  contracts   are    either,  by  deed   or   by  record,'    An 

Covenants,  cxpress  projnise  contained  in  a  deed  is  called  a  covenant. 
The  verb  covenant  is  usually  employed,  in  the  deed  to  express 
the  promise. 

Bonds.  A  bond    is    a    deed   which  begins  by  acknowledging  .that 

jk^he  maker  of  the  deed  is  indebted  to  the .  other  party  in  a 
certain  sum,  and  then  goes  on  to  declare  that  he  binds 
himself,  and  sometimes  also  his  heirs,  to  pay  it;,  the,  word 
promise  or  covenant  is  not  ordinarily  used.  If  the  bond 
contains  nothing  more,  it  is  called  a  single  bond.  Single 
bonds  are  now  rarely  usedj  an  agreement  to  pay  money,  being 
more  often  put  into  the  form  of  a  promissory  note. 
Penal  bonds.  A  penal  bond,  which  is  the  only  sort  of  bond  at  present 

mijch  made  use  of,  is  an  instrument  of  a  somewhat  remark- 
able form.  It  begins  like  an  ordinary  single  bond  binding 
Jhe  maker  to  pay  a  sum  of  money,  whjoh  .  sum  is  called  the 
penalty  of  the  bond.  To  this  is  added  a  clause  containing  a 
condition  subsequent,  that  if  the  maker  or  some  other  person 
shall  do  or  omit  some  act,  or  some  event  shall  happen,  or  some 
fact  exist,  the  bond  shall  become  void.  The  thing  really 
intended  to  be  contracted  for  is  contained  in  the  condition; 
the  penal  sum,  which  constitutes  the  debt  nominally  secured 
by  the  bond,  is  never  expected  to  be  paid,  but  is  inserted  as 
a  means  of  compelling  the  maker  to  perform  the  condition. 
No  action  can  be  brought  on  the  bond  so  long  as  the  condi- 
tion is  not  broken ;  bnt  as  soon  as  a  breach  of  the  condition 
occurs  the  penalty  becomes .  a  debt  due,  and  at  comnion  law  in 
an  action  on  the  bond  the  entire  penalty  could  be  recovered, 
Eeiien  against  without  regard  to  the  value  of  the  condition.  Afterwards, 
taeaStyf  however,  the  courts  of  equity  interfered,  and,  as  the  technical 
phrase  is,  relieved  against  the  breach  of  the  condition ;"  that 
is,  if  the  maker  of .  the  bond  would  pay  to  the  holder, of  it  a 
full  compensa.tion  for  the  damage  which  he  had  aetually 
auflered    by'  the    maker's   failure    to    perform,    the    court    of 

*JSee  ?262. 
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equity  would    grant   an   injunction    forbidding  the   holder  to 

sue  for  the  penalty.     In   modern  times  thie  equitable  principle  Eeiief  at  law. 

has  been  adopted  in  the  courts  of  law,  and  the   plaintiff  who 

sues  on  a  penal  bond  can  recover  only  so  much,  of  the  penalty 

us  will  fairly  recompense  him  for  his  actual  loss ;    so  that  at 

present  there  is  really  no  reason    for    using  this  clumsy  form 

of  instrument  instead  of  a  direct  covenant.     A  bond  at   com-  obUgatioM 

raon  law  was    called    an    obligation,    the    malcer    the   obligor,       law. 

and   the    party  to  whom  it  was  made  the  obligee.      This  was 

the  usual    meaning    of   the    word   obligation    in   the    common 

[aw.     A  bond    is    the    form   commonly  used  when  one  person  use  of  bona*. 

gives  security  for  the  performance  of  some  act  by  another,  so 

that  the  phrase  "  to  give  bonds "    is   often   used  in  the  sense 

of  giving  security. 

377.  A  contract  of  record  is  either  a  judgment  or  a  judgment!, 
recognizance.  The  judgment  of  a  court  of  law  awarding  a 
sum  of.  money  to  one  party  against  the  other  creates  a  debt* 
Hence,  under  a  mistaken  idea  that  whatever  creates  a  debt 
must  be  a  contract,  the  judgment  is  called  a  contract  of 
record.  This  is  a  mere  misnomer ;  a  judgment  in  no  way 
resembles  a  contract. 

A  recognizance  is  a  kind  of  penal  bond ;   but  instead   of    Eeoogns- 

'-'  *-  zav.cea. 

its  being  made  by  a  deed,  the  obligor,  called  here  the  recog- 
nitor or  cognizor,  comes  into  a  court  of  record  or  goes  before 
the  clerk  of  the  court  or  some  public  oiScer  authorized  to  take 
recognizances,  and  orally  acknowledges,  or  recognizes,  himself 
to  be  bound  to  the  obligee,  who  is  known  as  the  cognizee, 
in  a  certain  penal  sum,  conditioned  for  the  performance  of 
some  act  by  himself  or  another;  and  a  memorandum  of  the 
transaction  is  made  in  the  records  of  the  court  or  in  a  record 
kept  by  the  public  oflScer.  At  the  present  time  it  is  very 
common  to  write  out  the  recognizance  and  file  it  in  the 
court.  It  must  be  signed  by  the  cognizor,  but  need  not.  be 
sealed.  In  this  case  it  is  often  in  the  form  of  a  direct 
promise  rather  than  of  a  bond,  and  is  more  commonly  called 
iin  undertaking  or  stipulation.  A  recognizance  can  not  be  uso  oi : 
used  for  any  sort  of  a  contract  at  the  parties'  pleasure,  but 
only  on   special    occasions  when  the  law  authorizes   it.     It  is 


ITnaer- 
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mostly  imployed  for  giving  security  in  judicial  proGeeiliiigB> 
e.g.  where  one  person  gives  bail  for  the  appearance  of  ano- 
ther in  court  or  where  property  has  been  seized  and  is 
restored  on  security  being  given  that  it  shall  be  forthcoming 
if  required.  , 

conridera-  378.     A    spccial    contract   is   a   formal   juristic   act.     It 

*'SSitiesr'  requires  no  consideration  to  make  it  valid.  In  some  of  the 
United  States,  however,  a  consideration  is  necessary  for  a 
contract  by  deed,  but  is  prima  facie  presumed  to  exist  even 
though  not  mentioned  in  the  instrument.  Also  the  courts  of 
equity,  which  usually  pay  very  little  attention  to  forms,  will 
not  enforce  any  contract  unless  it  is  made  on  a  consideration. 
Specialties   By  a  Specialty  contract  a  man   may  bind  his  heir  as  well  as 

binding  on  _,..  ..  -i-i 

tiieheir.  hlmsolf,  provided  the  intention  to  do  so  is  expressed  in  the 
instrument ;  but  only  so  far  as  the  heir  in  fact  inherits  from 
the  maker  of  the  contract  property,  or,  as  it  is  called,  assets; 
a  person  can  not  bipd  his  heir  to  pay  any  thing  out  of  his 
own  property. 
Simple  con-  379.     Simple    contracts    comprise    all    contracts,   whether 

tracts, 

formal,  or.  formless,  not  made  by  specialty.  At  common  law 
no  simple    contract  was  required  to  be  in  writing,    for   which 

Parol  con-  reason  all  such  contracts,  even  though  in  fact  written,  are 
still  called  parol,  i.e.  oral,  contracts. 

considera-  A   simple   coutract   must   always   hav«    a   valuable  con- 

iion  of  slmplB  .  .  ,  i  .        i  .  . 

contract    Bideratiou ;    without   this  the  promise   is   nudum  pactum-  and 

is   entirely    void.     When   the    consideration    is   executory,   so 

nSmiSai  *^^^*  ^^^  contract   consists    of  promises  by  both    parties,  each 

contracts,    promise  forming  the   consideration  for  the  other,  the  contract 

is   said   to   be  bilateral,  e.g.  if  A  promises  to  work  for  B  for 

one.  year  and  B  in  return  promises    to  pay  him  wages  at  the 

end  of  each   month,  the  performance    on    both   sides  being  in 

the    future ;    while    if   the    consideration    is    executed   at   the 

time    of   the  contract,  in  which   case   only  one  party  mtikefl  a 

^promise,  it  is  called   a  unilateral  contract,  as  in  the  ordinary 

case   of  a  sale  on  credit,  where  the  thing  sold  is  delivered  at 

once,  and  thus    the   seller's    part   of   the    agreement    h   fully 

performed,  and   the   buyer   promises  to  pay  the  price  at  some 

future  time.     The  words  bilateral  and  unilateral  are  here  used 
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in  a  difference  sense  from  that  in  which  they  are  applied  to 
juristic  acts  in  general;  in  the  latter  sense  all  contracts  are 
bilateral  juristic  acts.'^ 

380.  If   the    consideration    of   a    contract    fails  entirely,    Faiiureot 
that   is,    if  after   the   making   of   the    contract   it    turns  quj  °<"'^'*«'^''"<^ 
that  the  supposed  consideration   did   not  at   the   time   of  the 
contract  exist   at  '  all,    the   contract    is    invalid ;    for  instance 

if  in  a  sale  the  thing  sold  was  not  the  property  of  the  seller 

and    the   true    owner   afterwards  reclaims    it   from  the  buyer, 

or    if    a    patent    right    is    sold    which    proves    to    be    wholly 

void,  there  is  no  consideration    for   the   agreement  to  pay  the 

price.     If  money  is  paid  on  a  consideration  that  wholly  fails, 

it  may  be  recovered  back  by  the*  payer  as  a  debt  due  from  the 

payee  to  him.     But  a  partial  failure  of  consideration  does  not      partial 

affect    the  validity   of  the   contract,  the  promisor  must  never-         ^*' 

theless    perform    his    promise,   tut    he    may  have   an    action 

against    the    other    party  for  compensation    for    what    he    has 

lost.     In  such  a  case  if  the  promisor  is  sued  for  a  breach  of  his  Beooopment. 

promise  he  may,  by  the  modern  law,  recoup,  or  deduct  from  the 

damages  which  he  would  otherwise  be  bound  to  pay,  so  much 

as  he  has  himself  been  damaged  by  the  partial  failure  of  the 

consideration.     But  by  the  old  law  he  could    not   recoup,  but 

must  pay  in  full  and  then  resort  to  a  cross  action  against  the 

payer  for  the  damage  sustained  by  him. 

4.    Bailmunt. 

381.  Bailment*  is  either  of  chattels  or  of  services,  never 
of  land. 

Bailment  of  a  chattel  is  an  agreenaenfc  under  which  the  Bailment oi 

,.,,,.  1       -I     ■!  1  .         -1  n  chattels- 

bailor  delivers  to  the  bailee  the  possession,  but  not  the  owner- 
ship, of  a  chattel,  and  confers  upon  him  a  right  of  possession 
and  sometimes  a  right  of  use,  and  the  bailee  contracts  with 
the  bailor,  expressly  or  impliedly,  not  to  use  the  chajttel  in 
any  other  way  than  according  to  the  terms  of  the  bailment, 
to  takes  due  care  to  keep   it  safe   and  restore  it  to  the  bailor 


'•a  See  g325.         ^Froin  French  bailler. 
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at  the  end  of  the  bailment,  and  sometimes  to  pay  the  bailor 
for  the  use  of  it.  Or  the  bailor  may  contract  with  the  bailee 
to  pay  him  for  taking  care  of  the  chattel. 

BaUmentof  Bailment   of  services  is  where    the   bailee   undertakes  to 

perform  services  for  the  bailor  with  or  without  pay.  The 
transaction  is  called  a  bailment,  because  the  bailor  is,  or  was 
originally,  regarded  as  committing,  or  in  a  certain  sense  de- 
livering, a  job  of  work  to  the  bailee. 

Bailments  are  divided   into    the    following   classes,  whose 
Latin  names  are  derived  from  the  Roman  law. 
Depoiit.  Deposit    {depositum)   is    where    the    bailor,    who   is  called 

the  depositor,  delivers  to  the  bailee,  who  is  called  the  deposi- 
tary, a  chattel,  to  be  kept  for  the  former  by  the  latter 
without  pay ;  as  where  a  person  being  about  to  go  upon  a 
journey  deposits  his  valuables  with  a  friend  for  safe  keeping, 

Commodofum.         Commodatunl  is  where  a  thing  is  lent  to  the  bailee  to  be. 
used  by  him  gratuitously. 
Mandate.  Mandate   imandatuni)   is  where  the  bailee,  or  mandatary,  . 

undertakes   to   perform    services   for  the   bailor,  or  mandator, 
without  reward ;  the  ordinary  case  of  friendly  services. 
Pawn  or  Pawu  or  pledge  {pignus)  is  where  the   bailor,  pawner  or 

pledgor,  delivers  the  chattel  to  the  bailee,  pawnee  or  pledgee, 
for  the  latter  to  hold  as  security  for  the  payment  of  a  debt 
or  the  performance  of  some  other  act.**  ,  The  chattel  is  itself 
ca.lled  a  pledge, 

letting  and  Letting  and  hiring   (locatio  et  conductio)   covers  all  cases 

hiring. 

except  pignus  where  the  bailment  is  not  gratuitous,  where  a 
consideration  is  given.  It  is  of  three  kinds,  namely,  hiring  of 
chattels,  hiring  of  storajge  and  hiring  of  services.  In  all 
these  cases  the  bailor  is  called  in  Latin  locator  and  the  bailee 
conductor.  In  the  first,  the  hiring  of  chattels,  the  bailor  is 
also  called  in  English  the  letter  and  the  bailee  the  hirer. 
But  in  the  last  two,  the  hiring  of  storage  and  services,  the 
bailor,  for  whom  the  storage  is  done  or  the  services  rendered, 
is  the  hirer ;  in  other  words,  the  subject  matter  of  the 
bailment,  for  the  purpose  of  fixing   the    English  terminology, 

MSee  S651. 
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is  taken  to  Iw,  not  the  job  of  work  committed  to  the  bailee 
by  the  bailor,  but  the  services  themselves,  which  the  bailor 
hires  from  the.  bailee. 

382.  What    are    known    as    quasi-h'Ailments  are   of   two    ©uasibau, 
kinds.     When  the  thing  bailed  is  not  to  be  returned  in  specie 

but  in  kind,  as  in  the  case  of  a  loan  of  provisions  to  be  con-    Things  re- 
sumed by  the  bailee  or  a  loan    of   money  or  its  deposit   in   a       ktodf"" 
bank,  it  becomes  the  property  of  the  bailee,  and  the  transac- 
tion is  not  in  the  strict    sense    a    bailment,  though    generally     loimof 
so  called.     A  loan  or  deposit  of  money  may  be  regarded  as  a      "°''®y' 
bailment  of  a  fund.* 

A  person  is  also  called,  though  not  with  entire  propriety.    Possession 
a  bailee  who  gets  possession  of  a  chattel  belonging  to  another   agTMment. 
without  any  agreement,  for  instance  by  finding  or  by  a  wrong- 
ful taking. 

383.  When  goods  are  stored    in    a    warehouse  it  is  cus-    warehouse 
tomary  for  the  keeper  of  the  warehouse  to  give  to  the  bailor     "***  °' 
a   document   called    a    warehouse   receipt,  in  which  the  ware- 
houseman  acknowledges  the  receipt  of  the  goods    for    storage, 

and  agrees  to  deliver  them  to  the  person  named  in  the  receipt 
or  to  his  order  on  payment  of  the  charges  for  storage.  The 
holder  of  the  receipt  may  indorse  on  it  a  direction  to  deliver 
the  goods  to  another  person.*' 

5.    Nkgotiable  Instruments. 

384.  Negotiable  instruments  are  a  kind  of  formal  written   Negotiable 
contracts    that    were    unknown    to    the    common    law  and   are 
governed  for  the  most  part  by  the  rules  of  the  law  merchant. 

They  derive  their  name  from  the  fact  that,  contrary  to  the 
rule  of  the  common  law  that  choses  in  action  were  not 
assignable  at  all  and  to  the  rule  of  the  modern  law  that 
when  assigned  they  are  subject  to  equities,  these  contracts  are 
capable'  of  being  negotiated,  that  is  assigned  in  such  a  man- 
ner as  to  be  free  from  equities.*'     The  most    important   kinds 

«  See  J  219,766. 

46  The  effect  of  this  is  the  same  as  in  a  bill  of  lading.    See  §  844. 

«  See  i  271. 


256 


PEIVATE   LAW. 


Bills  of 
axchange. 


Parties  to 
ftbiU. 


Acceptance. 


Liabilities 
of  parties. 


Foreign  and 
inland  bills. 


Sets  of  bill*. 


Fromjsory 


Parties  to 
a  note. 


Express 
piomisSk 


Mnst  not 
be  sealed. 


To  Trbom 


of  negotiable  instruments  are  bills  of  exchange  and  promissory 
notes. 

385.  A  bill  of  exchange,  which  is  also  frequently  called 
a  draft,  is  an  ivncondftional  order  In  writing  for  the  payment 
of  a  sum  of  money  absolutely  and  at  all  events.  The  party 
giving  the  order  is  called  the  drawer,  the  party  on  whom  it 
is  drawn,  who  is  by  it  directed  to  pay  the  money,  the  drawee, 
and  the  party  to  whom  the  money  is  to  be  paid,  the  payee. 
The  bill  is  not  binding  on  the  drawee  until  he  accepts  it, 
which  is  regularly  done  by  writing  the  word  "accepted" 
across  the  face  of  the  bill  with  the  drawee's  signature,  but  it 
may  be  done  by  the  use  of  any  words  by  which  the  drawee 
signifies  his  assent  to  the  bill,  by  a  separate  writing  or  even 
orally.  After  acceptance  the  drawee  is  called  the  acceptor, 
and  is  the  party  primarily  liable  on  the  bill ;  the  drawer  is 
bound  to  pay  it  only  in  case  the  acceptor  fails  to  do  so  on  due 
presentation  and  demand.  If  the  drawee  refuses  to  accept  it, 
the  drawer  is  primarily  liable  to  pay  it,  A  bill  which  is 
drawn  and  payable  in  the  same  country  is  called  an  inland 
or  domestic  bill;  if  drawn  in  one  country  and  payable  in 
another,  it  is  a  foreign  bill.  For  this  purpose  the  states  of  the 
United  States  are  regarded  as  foreign  to  each  other.  Foreign 
bills  are  usually  drawn  in  sets  of  two  or  three;  that  is  two 
or  three  parts  or  copies  of  the  bill  are  drawn,  each  of  which 
contains  a  provision  that  it  is  to  be  paid  only  if  the  other 
parts  have  not  been  paid.  Then  the  first  part  presented  is 
paid,  after  which  the  other  parts  become  void. 

A  promissory  note  is  an  unconditional  written  promise 
to  pay  a  sum  of  money  absolutely  and  at  all  events.  The 
promisor  is  called  the  maker  of  the  note,  and  the  party  to 
whom  the  promise  is  made,  the  payee.  A  promissory  note 
must  contain  an  express  promise  to  pay.  A  mere  acknow- 
ledgement of  indebtedness,  such  as,  an  "  I.  Q.  U.,"  though 
amounting  to  an  implied  promise  to  pay  the  debt,  is  not  a 
promissory  note. 

A  bill  of  exchange  or  promissory  note  must  not  be  sealed ; 
if  sealed,  it  is  a  deed,  and  is  not  negotiable. 

A  bill  or  note  may  be  made  payable   to  the   payee  only 
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or  to  Ill's  order,  or  to  the  bearer  without  naming  any  payee,  bmsana 
In  the  first  case  it  is  valid  between  the  'original  parties,  but  ^a^w™ 
has  not  the  peculiar  attribute  of  being  negotiable.  In  the 
last  case  it  is  payable  to  any  person  who  becomes  the  owner 
of  it.  Prima  facie  any  one  in  possession  of  it  is  the  owner; 
and  the  person  bound  to  pay  is  justified  in  paying  it  in 
good  faith  to  any  one  who  presents  '';  /or  payment,  and  ought 
to  do  so  unless  he  has  notice  that  that  person  is  not  the  true 
owner. 

386.  Negotiable  instruments,  like  other  simple  contracts,  considers, 
require  a  consideration.**  It  is  usual  to  insert  in  the  instru- 
ment the  words  "  value  received,"  to  indicate  that  a  con- 
sideration exists.  But  this  is  not  necessary,  because,  whe- 
ther those  words  are  inserted  or  not,  there  is  a  prima  facie 
presumption  of  law  that  the  contract  was  made  upon  a  valu- 
able consideration,    in     which    respect    this    class  of   contracts 

differ  from  simple    contracts  in  general.      A  bill  or  note  hav-  Aooommoda- 
ing  no  consideration  is  usually  called    an    accommodation  bill    '™^*^^''' 
or  note. 

387.  A  bill  or  note  may  be  made  payable  on  demand.  Time  of 
at  a  specified  time  in  the  future,  e.g.  on  Christmas  day  next,  ^"^""^ ' 
at  a  fixed  time,-  eg.  thirty  days  after  its  date,  or  at  a  future 

time  not  fixed  but  certain  to  come,  e.g.  one  month  after  some 

named  person  dies.     If   it    is    payable    on    demand,  the  same    when  ae- 

1       1      1  1  •  1  /»  •  1  mand  is  not 

rule  holds  as  in  other  sorts  of  contracts,  as  a^inst  the  party    necessary. 
primarily    liable,   that   an    actual    demand    is    not    necessary 
before  suing.      A  bill  of  exchange  may  also  be  made  payable      sight. 
at  sight  or  at  a  fixed  time   after   sight.     Sight   means   either 
acceptance  or  protest  for  non-acceptance.*'    In  the  case  of  bills  nays  of  gi'ao*. 
and  notes  not  payable  on  demand    three    days,  called  days  of 
grace,  are    added    to    the    time  expressed   in    the   instrument. 
Thus  a  bill  expressed  to  be  payable  thirty  days  after  its  date 
is  actually  not  payable  until  the  thirty  third  day. 

388.  A  negotiable    instrument    may    be  ■  assigned  in  the  Assignment 

"bSla 


48  This  is  a  rule  of  the  common  law  which  has  been  applied  to  these 
instruments,  not  of  the  law  merchant.  It  is  subject  to  exceptions  in  favor 
of  a  bona  fide  holder  for  value,  as  will  be  explained, 

^For  the  meaning  of  protest,  see  S392. 
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notes. 
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same    manner  and  with  the  same  effect  as  any"  other  chose  in 

Kegotiation.  action.  But  by  the  rules  of  the  mercantile  law  it  is  also 
capable   of  being  assigned    in   a   peculiar   manner    known  as 

indoreement.  negotiation.     If  the  instrument    is   by  its  terms  payable  to  a 

particular   person  or  his  order  or  to  the  order  of   a  particular 

person,  it  is  negotiated  by  indorsement  and  delivery.     Indorse- 

ment  is  either  special  ^r  general.     A  special    or    full  indorse- 

speoini     ment  is  a  written  direction   on   the    back  of  the  instrument^ 

.  '  signed  by  the  payee,  who  is  then    called  the  indorser,  to  pay 

the  money  to  some  person,  called  the  indorsee,  or  to  his  order. 

The    indorsee    can    then    in    turn    indorse    and   negotiate  the 

instrument ;    and    there    may    be    any    number    of   successive 

indorsements.     If   there    is  not   room  for  these  on  the  bill  or 

Allonge,     note,  a  slip  of  paper  called  an  allonge  may  be  annexed  to  it, 

and  the  indorsements   written    on    that.      A    general   indorse- 

indorsement  ment,  or  indorsement  in  blank,  is  where  the  payee  merely 
writes  his  name  on  the  back  of  the  instrument.  It  then 
becomes   payable   to   bearer,   but   any    subsequent  owner  may 

Negotiation  Write  a  spccial  indorsement   above   the   signature.     A  bill  or 
note  which  is  payable  to  bearer  does  not  need  to  be  indorsed, 
but  may  be  negotiated  by  mere  delivery. 
Holder.  389.     The  Original  payee,  after  the  bill  or  note  has  been 

delivered  to  him,  or  any  person  to  whom  it  is  afterwards 
negotiated  and  who  by  the  rules  of  the  mercantile  law  is  the 
owner  of  it,  is  ealled  the  holder;  but  any  one  in  possession  of 
it  to  whom  it  appears  by  its  terms  to  be  payable,  or,  if  it  is 
payable  to  bearer,  any  one  in  possession  of  it,,  is  the  de  facta 
Bom  Ml,    holder,  whether  his  possession  is  lawful  or  not.    A  bona  fide 

Lolder  for  '  ,  .        ^  •' 

value,      holder  for  value  is  a  person  to  whom  the  instrumeat  has  been 

negotiated   for   a   valuable   consideration,  before   it   was  due, 

and  who   has   received    it   in    good    faith    supposing  it  to  be 

.     valid  and  that  the  person  who  negotiated   it   to   him   had   a 

right  to  do  so.^    Any  holder  is  prima  facie  presumed  to  be  a 

Negotiation  bona  fide  holder  for  value.    Such  a   holder  takes  -the  bill  or 

free  from 

eainties.    uote    free   from   equities ;    for   instance   if   it    was   originally 

60  See  §328.    A  peiaon-  who  takes  a  bill    or  note  after  it  is  due  i3 
deemed  lo  have  conatructire  uoticaof.all,  defences  against  it. 
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obtained  by  fraud,  so  that  it  was  voidable  in  the  hands  of 
the  original  payee,  it  becomes  valid  when  negotiated  to  a 
bona  fide  holder  for  value,  nor  can  the  drawer,  acceptor  or 
maker  set  off  against  the  holder  any  claim  which  he  may  have 
had  against  the  original  payee  or  any  preceding  holder.     The  Presumption 

o  1     ./  J     L  o  ofoonaidera- 

presumption  that  the  contract   originally  had  a  sufficient  con-       "on. 
sideration,  which  in  other    cases  is  only  prima  facie,  is  con- 
clusive   in    favor  of   a   bona  fide  holder  for  value.     Moreover  Title  of  bona 

1-1  1  ^^  Holder 

such  a  holder  acquires  a  good  title  to  the  bill  or  note  although  ^°^  ™i™- 
the  person  who  negotiated  it  to  him  had  none.  Thus  if  a 
bill  or  note  payable  to  bearer  is  lost  or  stolen  and  the  finder 
or  thief  negotiates  it  to  a  bona  fide  holder  for  value,  the 
latter  becomes  the  owner  of  it,  in  which  respect  negotiable 
instruments  resemble  money  but  differ  from  property  in  general. 
But  an  instrument  which  is  absolutely  void,  not  merely  void-  voidinstrtt- 
able,  does  not  generally  acquire  validity  by  being  negotiated. 

If  the  person  to  whom    the    instrument    is  negotiated    is   Negotiation 

,  ,  subject  to 

not  a  bona  fide  holder  for  value,  that  is,  if  he  takes  it  when  eamties. 
it  is  over  due,  or  if  he  pays  nothing  for  it  or  knows  at  the 
time  when  he  receives  it  of  any  circumstance  affecting  its 
validity,  he  acquires  only  ,the  same  rights  which  the  person  had  . 
from  whom  he  took  it,  so  that  in  his  hands  it  may  be  subject 
to  equities,  if  it  was  so  in  the  hands  of  his  negotiator.  But 
when  the  bill  or  note  was  originally  void  merely  for  want  of 
consideration,  this  defect  is  cured  and  the  instrument  becomes 
valid,  if  any  holder  of  it  before  it  comes  due  has  paid  a  valu- 
able consideration  for  it.  Thus  if  A  draws  a  bill  on  B  payable 
to  0,  for  the  accommodation  of  C,  and  B  accepts  it  for  the 
like  accommodation,  neither  A  nor  B  receiving  any  considera- 
tion, it  is  invalid  in  O's  hands,  he  can  not  maintain  any 
action  on  it  against  either  the  drawer  or  accepter.  So  if  0 
riiakes  a  gift  of  it  to  D,  then  D,  not  being  a  holder  for  value, 
stands  in  no  better  position  than  0,  and  can  not  enforce  pay- 
ment of  it  from  A  or  B.  But  if  D  discounts  it  for  C  before 
it  is  due,  it  becomes  valid  in  D's  bauds,  even  though  he 
knew  at' the  time  when  he  took  it  that  it  was  an  accom- 
modation bill;  and  it  is  also  valid  in  the  hands  of  all  subse- 
quent holders.     But  if  0  had  originally  procured  the  bill  by 
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fraud,  and  D  had  discounted  it  with   notice   of  the    fraud,  it 
could  be  avoided  against  him  as  well  as  against  0. 
Effect  of  390.     The  indorsement   and    delivery  of  a  bill  or  note  is 

not  only  an  assignment,  by  which  the  existing  contract  right 
indorser's  is  transferred  to  the  indorsee,  it  is  also  a  new  contract  on 
'°'"^°*'  the  part  of  the  indorser  with  the  indorsee  and  with  every 
subsequent  holder,  by  which  the  indorser  agrees  that  if  the 
bill  or  note  is  dishonored,  that  is,  if  it  is  not  accepted  or 
paid  by  the  drawer  or  the  party  primarily  liable  upon  it  on 
due  presentation  and  demand,  he,  the  indorser,  if  proper 
notice  of  the  dishonor  has  been  given  to  himj  will  pay  it. 
Each  indorser  therefore  by  his  indorsement  becomes  surety 
to  all  subsequent  holders  for  the  payment;  and  if  the  instru- 
ment is  dishonored,  the  holder  has  the  option  to  sue  any 
party  whose  name  appears  upon  it  as  drawer,  acceptor,  maker 
or  indorser.  He  may  sue  all  such  parties,*  if  he  chooses, 
either  separately,  or,  in  most  places  at  present  by  statute, 
jointly  in  one  action  ;  but  he  can  only  have  one  satisfaction. 
But  he  can  not  sue  a  previous  holder  who  has  not  indorsed 
it;  i.e.  if  A  is  the  holder  of  a  note  payable  to  bearer  and 
negotiates  it  to  B  without  indorsing  it,  B  can  not  have  any 
Qaaiifledin-  actiou  On  the  uoto  agaiust  A.      An  endorsement  may  however 

dorBement.  t  n     t  i  '         i  i  i  i      <  -i 

be  qualified ;  that  is,  the  endorser,  by  express  words  inserted 
in  the  indorsement  itself,  may  make  a  different  contract  from 
the  ordinary  contract  of  endorsement,  or  may  refuse  to  bind 
himself  by  any  contract  at  all,  leaving  the  indorsement  to 
operate  merely  as  an  assignment  of  his  rights  in  the  instru- 
"Withont  ment.  If  the  words  "  without  recourse  to  me "  or  equivalent 
words  are  put  in,  the  indorsement  is  effectual  as  a  transfer, 
but  does  not  amount  to  a  contract  by  the  indorser. 
Indorsement  A  Stranger,  who   is   not   a   party    to   or   the  holder  of  a 

by  a  Btraager.  .    ,  ,       .  >.         */  «      i 

negotiable  mstrHment,  may  also  indorse  or  "  back  "  it.  Such 
an  indorsement  is  not  a  negotiation,  because  the  indorser  has 
no  rights  in  the  instrument  which  he  can  transfer.  But  it 
has  nearly  the  same  effect  as  a  contract  as  though  made  by  a 
party;  that  is,  the  indorser  becomes  surety  to  ^11  subsequent 
holders  for  the  due  acceptance  or  payment  of  the  bill  or  note. 
It  is  very  usual    for  the   oegotiator  of  a  bill  or  note  payable 
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to  bearer,  and  therefore  not  requiring  indorsement,  to  indorse 
it  by  way  of  guaranty.  So  far  as  aa  indorsement  is  a  con- 
tract the  same  rules  with  respect  to  consideration  apply  to  it 
as  to  the  principal  contract  contained  in  the  instrument.     The     Eight  of 

recourse.' 

right  to  demand  payment  from  a  drawer  or  indorser  who  is 
not  the  party  primarily  liable  is  called  a  right  of  recourse. 

391.  A  bill  of  exchange  which    is   payable  at  sight  and  Presentment 

,  ,  for  accep- 

is  entitled  to  grace,  or  which  is  payable  at  a  certain  time  *»ii«* 
after  sight  with  or  without  grace,  must  be  presented  to  the 
drawee  for  acceptance  within  a  reasonable  time  after  it  is 
issued.  Such  presentation  is  necessary  in  order  to  determine 
when  the  bill  becomes  payable;'*  and  if  it  is  not  made  in  due 
time,  the  drawer  and  indorsers  are  discharged  from  liability. 
Any  other  bill  may  be  presented  for  acceptance  at  any  time 
before  it  is  due,  but  need  not  be. 

If  acceptance  is  refused,  the  bill  is  said  to  be  dishonored  Dishonor  by 

^  non-aecep- 

by  non-acceptance,  and  the  holder  may  at  once  sue  the  drawer      *»™e' 

and    indorsers,    without    waiting   foi    the    bill    to    come    due. 

After  a  refusal  by  the    drawee,    however,    any    person,  if  the  Acceptance 

holder  consents,  may  accept  the  bill  "for  the  honor"    of   the 

drawer  or  of   an    indorser.     Sometimes    the   drawer   names   in  case oe need. 

the  bill  or  an  endorser   in    his   endorsement    some    person    to 

whom  the  bill  is  to  be  presented    if   it   is   dishonored  by  the 

drawee.     Such  a  person  is  called  the  drawee  or  referee  in  case 

of  need,  or  simply  the    "case  of  need."    It   is    not   usual    in 

the  United  States  to  designate  a  case  of  need. 

When    the    bill  or  note   falls  due  it  should  be  presented  presentment 
by  the  holder   to  the  drawee,  accepter  or  maker  for  payment.    ™''''^™®"'  • 
If  it  is  not  duly  presented,  all  the  parties  secondarily  liable, 
i.e.  the  drawer   and    indorsers,   are   discharged  from  liability.  Dishonor  by 

„,,,.,  ,-Ti  in  non-payment. 

If  payment   is  refused,  the  instrument  is  dishonored    by   non- 
payment.    It   may   then    be    paid  by  any  one    for    the  honor  Payment  lor 
of  any    party    to   it,  or   presented  for  payment  to   a   case  of 
need. 

392.  When    a    bill   or  note  is  dishonored  by  refusal   of    Duties  ot 

,  ,      ,  ,  *  o    ^  •    1  holder  on 

either    acceptance    or    payment,   the    holder,    it    he    wishes    to    dishonor. 


El  See  S387. 
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enforce  payment  from  the  drawer   or   indorser,  must  take  the 
following  steps  to  preserve  his  right  of  recourse. 
Presentment  If  a  case,   of  need  is  named  in  the  instrument   he   must 

to  case  of  ,  „  1-1,  ,i-j  n 

need.  present  it  to  the  case  oi  need ;  but  presentation  to  a  case  ot 
need  named  in  an  endorsement  is  probably  optional. 

Protest.  If  the   instrument   is  a   foreign    bill   of  exchange,  it  is 

necessary  for  the  holder  to  have  it  duly  protested.  Inland 
bills  or  notes  need  not  be  protested,  but  it  is  very  common 
to  protest  them.  The  protest  is  made  by  a  notary  public, 
■who  makes  a  formal  presentation  of  the  instrument,  and,  if 
acceptance  or  payment  is  refused,  draws  up  a  written  state- 
ment, called  a  protest,  mentioning  the  fact,  date  and  place  of 
presentation,  the  refusal  to  accept  or  pay,  and  a  declaration 
that  the  holder  protests  against  all  parties  concerned  for  pay- 
ment of  the  amount  due  and  expresses.  The  protest  is  signed 
by  the  notary,  sealed  with    his    official    seal   and    annexed  to 

Noting  for  the  instrument.  Grenerally.  the  instrument  is  merely  noted 
for  protest  at  the  time  of  dishonor;  that  is  the  notary  makes 
a  brief  memorandum  upon  the  instrument  of  the  date  of  the 
dishonor.  The  formal  protest  can  be  drawn  out  at  any 
time. 

Notice  of  Prompt  notice   of  the  dishonor  and  of  the  protest,  when 

dishonor.  p^Q).,,g|.  jg  necessary,  must  be  given  to  all  other  parties  who 
are  liable  on  the  note.  Notice  is  usually  sent  by  mail.  If 
the  holder  does  not.  know  the  address  of  the  parties  to  whom 
notice  should  be  given,  he  may  enclose  the  notices  to  the 
person  from  whom  he  received  the  bill  or  note,  with  a  request 
to  him  to  forward  them,  which  he  is  bound  to  do  in  order  to 
retain  his  right  of  recourse  against  them. 
When  pre-  Presentment  and  uotico  are  dispensed  within  certain  cases 

or  notice    whcn  they  are  imposible,  e.g.  'it  the  person  to  whom  present- 

Is  dispensed 

with.  ment  should  be  naade  or  notice  given  can  not  be  fpund,  or 
when  they  would  be  nugatory  and  useless,  e.g.  when  the 
drawer  or  indorser  to  whom  notice  would  be  given  is  really 
the  principal  debtor,  as  when  the  bill  or  note  was  made 
originally,  for  his  accommodation  under  an  agreement  that 
he  should  provide  for  its  payment,  and  he  had  no  reason  to 
suppose  that  it  would  be  honored. 
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When   a   bill    or   note   is    paid,    it   must  be  surrendered  surrender  on 
to  the  person    paying ;    surrender  and  payment  are  concurrent 
conditions. 

393.  A    check   or  cheque  is  a  bill   of  exchange  drawn     cheoka. 
by  a  customer  on  a  bank  and  payable  on  demand.     It  is  not    , 
usual  to  have  checks  accepted;  but  in  the  United  States  it  is    certifying 
very  common  to  present  the  check  and  have  it  '  certified "  by      °  °°  "" 
the  bank  as  "good"  before  negotiating  it.     This  is  equivalent 

to  acceptance,  and  makes  the  bank  absolutely  liable  to  pay  the 

check.     Unless  the  check  is  certified,  the  bank  owes  no  duty  to     Duty  of 

the  holder  of  it  to  pay  it;  but  there  is  always  a  contract,  either   pay  cheeks. 

express  or  implied,  between  the  bank    and    its    customer  that 

it  will  pay  his  checks  if  it  has  sufficient  money  of  his  in  its 

hands  available  for  that  purpose,  and  he   may  have  an  action 

against   the   bank    for   improperly  refusing  to  his  pay    checks. 

In  England    the    practice    of   "  crossing "    checks    prevails,    as 

a    precaution    against   fraud.      Two    parallel   lines    are   drawn     crosBing 

across  the  face  of  the  check  and  the  words  "  and  Co."  written 

between    them.    "When    this    is    done,  the   check  will  only  be 

paid  on  being  presented  though  a  banker ;  that  is,  the  holder 

of  the  check  in  order  to  obtain  payment   must   deposit   it   in 

some  bank,     A  check  must  be  presented  for  payment  promptly,  Presentment 

which  usually  means  that  it  must  be  presented    or   forwarded  ^^p^y™*"*- 

for  presentation  the  same  day  that  it  is  received  by  the  payee 

or  the  next  day.     If  this  is  not  done,  the  drawer  is  discharged 

from  liability  so  far    as  he   may   have   been    damaged  by  the 

delay,   e.g.    if  t1ie   check   would    have    been    paid  on   prompt 

presentation,  but    during    the    delay  the    bank    fails   and  the 

check  is  therefore  not  paid,  the  drawer  can  not  be  called  upon 

to  pay,     A  banker   has    no   right  to  pay  a  check  after  notice    Death  or 

of  the  death  or  bankruptcy  of  the  drawer.  oTdrawer^ 

394.  Bank   bills  and    other  kinds   of   paper  money   are   Baukbius. 
promissory  notes  payable  on  demand. 

Bonds   or   debentures   issued  by  governments  or   corpora-  Debentures, 
tions  for  the  purpose  of  borrowing  money,  if  not  under  seal, 
are  promissory  notes,  and  if  made  payable   to  order  or  bearer 
are  negotiable.     If    they    are    sealed,  they  are  properly  deeds,       seai. 
and    would    not    regularly    come    under    the    rules  of  the  law 
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merchant  as  negotiable  instruments.  But  by  custom  they  are 
at  present  treated  as  negotiable,  if  expressed  to  be  so,  and 
probably  that  custom  has  now  acquired  the  face  of  law.  The 
interest  on  such  bonds  is  usually  payable  at  fixed  times  by 
Coupons,  instalments,  for  example  semi-annually,  and  a  small  writing 
called  a  coupon  for  each  separate  instalment  of  interest  is 
attached  to  the  bond,  which  is  to  be  detached  and  presented 
for  payment  when  that  instalment  falls  due.  If  a  coupon 
contains  an  express  promise  to  pay,  it  is  a  promissory  note, 
and  may  after  being  detached  from  the  bond  be  separately 
negotiated. 

6.      SUEETTSHIP  OE   GuAEANTT. 

Surety.  895.     A  surcty   is   a   person  who  by  agreement  becomes 

responsible  for  a  debt  of  another  or  for  the  performance 
by  another  of  some  act ;  as  if  A  agrees  with  B  that,  if  B 
will  lend  money  to  0  or  sell  goods  to  0  on  credit,  A  will 
be  responsible  to  B  for  the  payment,  or  if  C  is  arrested  and 
A  gives  bail  that  0  will  appear  in  court  and  stand  trial. 
The  person  for  whom  security  is  given  is  called  the  principal. 

Liabuityof  Suretyship  implies  a  personal  liability  on  the  part  of  the 
surety.  If  A  mortgages  his  property  to  secure  B's  debt  but 
does  not  become  personally  responsible  for  the  debt,  he  is  not 
a  surety.  A  surety  may  become  unconditionally  and  primarily 
liable  to  the  creditor  for  the  debt,  so  that  the  creditor  can 
treat  him  as  the  principal  debtor  and  sue  him  at  once  for 
the  debt  without  first  resorting  to  the  actual  principal,  or  he 
may  bind  himself  only  secondarily  and  conditionally,  so  that 
the  creditor  must  first  endeavor  to  get  his  pay  from  the 
principal  before  calling    upon    the    surety  to  pay.     The  latter 

Gnni-anty.  sort  of  Suretyship  is  often  called  guaranty.^^  Thus  if  0  lends 
money  to  B  and  A  becomes  surety,  a  very  common  form  is 
for  A  and  B  to  make  a  joint  bond  or  joint  promissory  note  to 
0,  on  which  they  are  both  primary  debtors  as  to  C,  though  as 

62  The  word  guarantee  is  often  improperly  used  for  guaranty.  Guarantee 
means  the  creditor  to  whom  the  guaranty  is  given.  The  verb  is  also  properly 
guaranty,  not  guarantee. 
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between  themselves  they  are  principal  and  surety.  But  if  A 
draws  a  bill  of  exchange  on  B  in  O's  favor  and  B  accepts 
the  bill,  B  is  the  primary  debtor  and  A  stands  as  a  mere 
guarantor,  who  can  not  be  sued  until  the  bill  has  been  duly 
presented  to  B  for  payment  and  dishonored. 

By  the  statute  of  frauds  a  contract   of   suretyship,  being    statute  cf 
an  "agreement  to  answer  for  the  debt,  default  or  miscarriage 
of  another,"  requires  writing. 

The  contract  of  suretyship  is  uberrima  fide,  and  is  vitiated  The  contract 

is  Tibemma 

by  any  wilful    and    material    concealment  or   false  representa-     '  "*»• 
tion    on    the    part    of  the    creditor    to    whom  surety  is  given, 
even  without  actual  fraud.^ 

The  surety  is  also  discharged  if  without  his  consent  the  Discharge 
creditor  makes  any  agreement  with  the  principal  debtor  whereby 
the  obligation  between  them  is  varied  or  the  time  of  payment 
extended,  or  if  any  thing  is  done  by  the  creditor  by  reason 
of  which  the  surety  is  more  likely  to  be  called  upon  to  pay 
or  is  deprived  of  any  remedy  which  he  would  have  had  for 
his  reimbursement  in  case  he  has  to  pay.  The  contract  is 
strictly  construed  in  the  surety's  favor,  and  he  shall  not  be 
placed  under  any  greater  or  different  responsibility  or  exposed 
to  any  greater  danger  of  loss  than  he  originally  agreed  to 
assume.  But  mere  omission  by  the  creditor  to  enforce  pay-  peiayinsa- 
ment  of  the  debt  from  the  principal  when  it  comes  due,  if 
there  is  no  actual  agreement  on  his  part  not  to  enforce  it, 
does  not  discharge  the  surety,  because  he  is  not  injured  by  it. 
He  may  protect  himself  by  paying  the  debt  and  then  resorting 
to  any  remedies  that  he  may  have  for  his  reimbursement. 

396.     If  there  is  more  than  one  surety,  the  creditor  may  Contribntioa 

among 

enforce  payment  from  any  one  that  he  pleases.     But  as  between  oo-aureues. 
the  sureties  themselves  they  ought,  in  the  absence  of  any  con- 
trary agreement,  to  pay  in  equal  parts,  and  if  one  pays  more 
than  his  share,  he  may  call  upon  the  others  for   contribution. 
Any  surety  who  pays  the  debt  or  any  part  of  it  is  also  entitled   Beimbnrse- 
to  be  reimbursed  by  the' principal.  principal. 

If   the    creditor    has    any  other  security  for  the  debt,  for 

63  See  §314,316. 
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subrogauon  instance  a  mortgage  on  the  principal  debtor's  property,  the 
surety  upon  payment  is,  in  equity,  subrogated,  as  the  expres- 
sion is,  into  the  place  of  the  creditor,  and  may  enforce  the 
security  for  his  own  benefit  to  obtain  reimbursement.  The 
creditor  in  such  a  case  is  looked  upon  in  equity  as  holding 
the  security  in  trust  for  the  surety.  And  conversely  if  the 
principal  has  given  security  to  the  surety  for  his  indemnifica- 
tion, the  creditor  is  sometimes  entitled  to  the  benefit  of  that 
security ;  but  on  this  point  the  law  is  not  yet  settled  and 
the  decisions  in  different  places  conflict  somewhat. 


Creditor's 
rights  ia 
surety's 

seciirities. 


7.     Insueancb. 


Insarance. 


397.  Insurance  or  assurance  is  a  contract  whereby  one 
party,  called  the  insurer,  assurer  or  underwriter,  agrees  to 
pay  to  the  other  party,  called  the  insured  or  assured,  a  sum 
of  money  for  his  indemnity  in  case  the  assured  is  subjected 
to  a  certain  loss  or  damage,  for  instance  if  his  ship  is 
wrecked,  his  house  is  destroyed  or  injured  by  fire  or  his  goods 
are  stolen.  In  life  insurance  the  payment  is  to  be  made  on 
the  death  of  the  insured,  or  at  the  expiration  of  a  certain 
time  after  the  making  of  the  contract  if  the  insured  lives  so 
long,  to  some  person  designated  by  the  insured,  for  instance 
his  wife   or  some  relative. 

Any  sort  of  a  loss  may  be  insured  against,  provided  its 
happening  or  the  time  of  its  happening  is  uncertain.  The 
most  ancient  kind  of  insurance  is  marine  insurance,  which  is 
the  insurance  of  ships  and  property  at  sea  against  various 
daiigers,  such  as  fire,  capture  and  the  "  perils  of  the  sea." 
The  maritime  Marine  insurance  originally  fell   under  the  cognizance    of  the 

and  the  com-  ..,  -r.--ni'ii 

mouiaw.    maritime  law.     But  in  England  the  common  law  courts  have 

assumed  jurisdiction    of   insurance  contracts  and  excluded  the 

court   of  admiralty."    In  the  United  States  a  suit  on  such  a 

contract    may  be  brought  in  either  kind  of  court.     The  other 

Modern  kinds  sorts    of   insurance    are    modern.     The   most   important  kinds 

'  are   fire  and  life  insurance,  but  various   other   casualties   are 


What  may 

he  insured 

againsl^ 

Marine 
insurance. 


«See  2962. 
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frequently  insured,  against,  such  as  accidents,  cyclones,  theft, 
fraud,  sickness  and  death  of  animals  or  the  bursting  of  steam 
boilers. 

In  former  times,  and  not  unfrequently  at  present  in 
marine  insurance,  the  underwriters  were  individual  merchants, 
each  of  whom  subscribed  or  underwrote  the  contract,  placing 
opposite  his  name  the  amount  for  which  he  consented  to  become 
liable.  Marine  underwriters  used  to  meet  at  a  cofiPee  house  in 
London  kept  by  a  man  named  Lloyd,  and  in  course  of  time 
they  formed  themselves  into  an  association,  now  known  by  the 
name  of  Lloyd's,  which  collects  for  its  members  information 
about  ships  and  performs  various  other  functions.  It  keeps  a 
list  of  ships  with  a  rating  or  classification  of  them  according 
to  their  condition.  The  rating  is  indicated  by  letters  for  the 
hull  and  figures  for  the  rigging  etc.  Thus  "  A  1 "  signifies  that 
both  the  hull  and  rigging  are  in  first  rate  condition.  At  present, 
however,  underwriters  are  generally  insurance  companies.  A 
mutual  insurance  company  is  one  where  the  company  is  itself 
composed  of  the  persons  who  are  insured  in  it,  and  the  profits 
and  losses  of  the  business  are  divided  among  them ;  that  is, 
practically  the  members  insure  each  other.  This  is  now  the 
most  common  plan  of  life  insurance. 

398.  The  insured  must  have  what  is  called  an  insurable 
interest  in  the  subject  insured.  A  person  is  not  allowed  to 
insure  another's  property  in  which  he  has  no  interest.  Such 
a  contract  is  a  mere  bet,  is  called  a  wager  contract,  and 
is  entirely  void.  An  insurable  interest  does  not  necessarily 
mean  a  property  right ;  a  person  may  have  an  insurable 
interest  in  property  which  belongs  to  another.  But  it  im- 
plies that  he  has  some  pecuniary  interest  in  the  safety  of 
the  property  insured  or  may  be  subjected  to  a  pecuniary 
loss  by  the  happening  of  the  event  insured  against.  It  was 
for  some  time  doubted  whether  a  contract  of  life  insurance 
was  valid,  partly,  as  it  seems,  from  the  notion  that  it  was  in 
effect  a  bet  on  the  time  of  one's  own  death  and  was  impious. 
But  it  is  now  settled  that  a  person  has  an  insurable  interest 
in  his  own  life,  and  may  have  in  the  life  of  another,  as  for 
instance  a  wife  in  her  husband's  life  or  a  creditor  in  his  debtor's. 


Tbe  under- 
Trriteia. 


Lloyd's. 


Lloyd's 
rating. 


Mutual 
insurauco. 
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The  form  of  399.     The  Contract    of   insurance  need  not  be  in  writinsr, 

except  that  in  England  writing  is  required  by  statute  in 
marine  insurance.     But  writing  is  generally  used.     A  written 

Thepoiioy.  contract  of  insurance    is    called    a    policy.^'     A    warranty  in- a 

Warranties.  poHcy  is  a  term  or  stipulation,  which  (1)  excepts  certain 
losses  from  the  policy,  or  (2)  amounts  to  a  condition  precedent. 
Thus  a  warranty  that  goods  are  free  from  average™  under  five 
per  cent  means  that  the  underwriter  will  not  pay  for  damage 
to  the  goods  amounting  to  less  than  five  per  cent  of  their  value; 
a  warranty  that  a  ship  is  seaworthy  or  that  the  inner  parti- 
tions of  a  house  are  of  brick  means  that  unless  the  warranty 
is  complied  with  the  underwriter  shall  not  be  liable  at  all, 
i.e.  is  a  condition.  These  meanings  of  the  word  warranty 
are  peculiar  to  insurance  contracts.^' 

Eepwsenta.  Also    the    Contract    of    insurance    is    one    of    those    that 

tions  and 

concealments,  are  Said  to  be  uberrima  fide,  so  that  any  material  false 
representation  made  by  the  insured  to  the  underwriter  to 
induce  him  to  enter  into  the  contract,  or  even  any  conceal- 
ment from  the  underwriter  of  any  material  fact  known  to 
the  insured,  such,  for  instance,  as  that  a  ship  on  which  a 
policy  of  insurance  is  asked  for  has  sailed  in  an  unseaworthy 
condition,  though  not  fraudulent,*'  has  the  same  effect  as 
fraud  in  making  the  contract  voidable. 

The  applies.  400.     Usually  a  person  desiring  to  be  insured  presents  to 

tlonorslip.  .  , 

the  underwriter  a  written  application  for  insurance,  known  in 
England  in  the  case  of  marine  insurance  as  a  "  slip."  This 
commonly  contains  various  representations  or  statements  by 
the  insured  relating  to  the  subject  matter  of  the  insurance, 
which  are  often  referred  to  in  the  policy  and  thus  incorporated 
into  the  contract,  in  which  they  become  in  most  cases  con- 
ditions precedent,  so  that  if  they  are  not  true  the  contract 
is  void. 
Thepremium.  401.  The  pricc  paid  to  the  underwriter  for  assuming 
the  risk  is  called  the  premium.  In  life  insurance  it  is  usually 
paid   in    annual  or  semi-annual   instalments.    Sometimes  pro- 


65  Prom  Italian  polizza.        66  gee  ^04. 
"See  1613.  68 gee  2314,  316. 
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missory  notes,  called    premium  notes,  are  given  for  the  whole     Premium 

notes 

or  a  part  of  the  premium,  and  in  case  of  a  loss  the  amount 
of  the  unpaid  notes  with  interest  is  deducted  from  what  the 
underwriter  has  to  pay. 

402.  A  valued   policy  is  one  in  which  the  value  of  the  vaiuedpoiicy. 
property    or    interest    insured    is    stated.     An    open    policy    is 

one  in   which    it    is    not    stated  but  left  to  be  proved  in  case  openpoUcy. 

of  loss.     A  floating   policy  is    a    policy  in  which    the    specific 

goods    insured  are  not  designated,  which  is   intended  to  cover     Floating 

all  the  goods  that  may    be    in    a    certain    place    or    situation 

during    the    life    of   the    policy,    as  if  a  merchant    insures  all 

the    goods  that  he  may  have  in  his  warehouse  during  a  year, 

the  goods  changing  from  time  to  time. 

403.  The  sum  named    in    the   policy  as  the  sum   which     The  sum 

insured. 

the  underwriter  can  he  called  upon  to  pay  in  case  of  loss  is 
called  the  sum  insured.  It  need  not  be  the  same  as  the  value 
of  the  property  insured  or  of  the  assured's  interest.  If  it 
exceeds  that  value,  the  insurance  is  called  over-insurance,  orer-in. 
A  very  common  species  of  fraud  is  to  over  insure  property 
and  then  intentionally  cause  its  destruction,  for  which  reason 
underwriters  usually  refuse  to  insure  property  to  its  full 
value. 

Eeinsnrance    is    where     an    underwriter    insures    himself  Reineurance. 
with  another  underwriter   against  loss.     It  often  happens  that 
an  underwriter,  not    liking    a    risk   that   he    has    assumed    or 
thinking  it  too  large,  seeks  to  protect  himself  against  loss  by 
reinsuring  the  whole  or  a  part  of  it. 

Double  insurance  is  where  there  are  two  or  more  separate      douWo 
insurances    upon    the    same    interest.     In    case    of   a    loss  the 
insured    can    recover   no    more  than  the  actual   loss  which  he 
has   suffered.     Generally  he   may  demand  compensation  at  his   Liawiityof 

/■      1  n  •  1  different 

option  from  any  one  or  more  of  the  underwriters ;  but  as  underwriters, 
between  themselves  the  different  underwriters  should  bear  the 
loss  proportionally  to  the  amounts  which  they  have  insured, 
and  if  any  one  of  them  is  compelled  to  pay  to  the  insured 
more  than  his  share  he  is  entitled  to  contribution  from  the 
others.  But  sometimes  the  policies  provide  that  the  first 
underwriter    shall    be     first    called     upon,    then    the    second, 
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and  soon  till  the  whole    amount    of   the  loss    is    paid.     Then 

if  any  of  the   later   underwriters   have   not  been  called  upon, 

they    must    refund    the    premiums    received   by    them.      This 

TheAmeri-  provision    is    SO    oftcu    inserted    in    American   marine  policies 

can  rule.        ,  .      ,      ,  i         a  •  i 

that  it  IS  known  as  the  American  rule. 

Total  loBi  404.     A  loss  for  which    the    underwriter  has  to  pay  may 

be  either  a  total  or  a  partial  loss.  A  total  loss  is  the  entire 
destruction  or  irretrievable  loss  of  the  thing  insured.  In  this 
case  the  underwriter  must    pay    the    value   of   the    thing,  not 

conatructiTe  excecdinff  the  sum  insured.     In    marine    insurance    when   the 

total  loss.  "  •■■,■,, 

thing  has  been  put  into  such  a  situation  that,  although  it  is 
not  actually  lost,  its  loss  is  extremely  probable,  for  example, 
if  a  ship  is  sunk  but  may  possibly  be  raised  and  saved,  the 
assured  is  generally  permitted  to  treat  this  as  a  constructive 
AbandoQ.  total  loss,  abandon  the  property  to  the  underwriter,  and 
receive  from  him  the  full  amount  insured.  Any  thing  so 
abandoned,  or  anything  that  may  in  fact  be  saved  from  a 
total  loss,  whether  an  actual  or  constructive  total  loss,  for 
instance    materials    saved    from    a    wrecked    vessel,    is    called 

Salvage,     salvage,*'  and   belongs    to    the    underwriter.     The    underwriter 
is  said    to    be    subrogated   into  the  rights  which    the    assured 
had  in  the  salvage. 
Partial  loss.  A  partial    loss    is    also  called  an  average  loss.'"     Average 

General     is  general  or  special.     The    former  is  where  some  part  of  the 

average.  ,  .  ^  ..  ,  . 

ship  or  cargo  is  voluntarily  sacrificed  in  case  of  necessity  to 
save  the  whole  adventure  from  total  loss,  or  sometimes  where 
money  is  expended  for  the  same  purpose.  Thus  the  jettison, 
or  throwing  overboard,  of  a  part  of  the  cargo  or  the  cutting 
away  a  mast  in  a  storm  to  lighten  the  ship,  or  in  special 
circumstances  money  paid  for  temporary  repairs  which  are 
necessary  for  the  safety  of  the  ship  but  are  of  no  permanent 
benefit  to  her,  are  general  average  losses ;  but  not  the  loss  of 
spars  that  are  carried  away  by  a  gale  or  injuries  received  in 
beating  off  an  enemy,  since  these  are  not  voluntarly  incurred. 


6!>  For  another  meaning  of  the  word  salvage  see  ?  831. 
60  The    etymology  and  origin   of  the   word  average  are  uncertain  arid 
have  been  the  subject  of  much  controveiBy. 
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G-eneral    average    losses    are    to    be    contributed    for    by    the  contribution 

p    ,  T  111  •       1      1  •  1  r       T  ^^^  general 

owners  oi  the  whole  adventure,  including   the    owners  ot    the     ayerago. 
property  which   is    sacrificed.     Since   the    sacrifice  was  for  the 
benefit  of  all,  it  is  right  that  all  should   share   it.     But   each 
of   these    may  in  turn  reclaim   from  his  underwriter  what    he 
has  paid. 

Particular  average  is  any  other  loss  or  damage   not  total    Particular 

.  1  1  .  .  .        .  .  aTerage. 

happening  to  the  thing  insured  by  the  perils  insured  against, 
as  where  a  ship  is  damaged  by  a  storm  but  not  lost,  or  a 
house  insured  against  fire  is  partly  burned.  Here  the  under- 
writer must  reimburse  the  insured  for  his  actual  loss,  or  in 
marine  insurance  pay  the  same  proportion  of  the  sum  insured 
as  the  loss  bears  to  the  value  of  the  property. 

405.     The    loss,    in    order    that   the    underwriter  may  be    Proximate 

*'  cause  of  losa, 

responsible  for  it,  must  be  the  proximate  consequence  of  the 
peril  insured  against.  For  example,  if  property  is  insured 
against  fire,  the  fire  must  be  the  proximate  not  merely  the 
remote  cause  of  the  damage.  The  meaning  of  proximate  in 
this  connection  has  been  already  explained.*' 


8.    Delivery  and  Tender. 

406.     Delivery  is    a    bilateral  act  whereby  the  possession     Deiiyery. 
of  a  thing  is  transferred  from    one    person    to  another     Both 
parties  must  consent ;   the   deliverer    must  intend  to  renounce 
the  possession  of  the  thing  and  the  deliveree  to  acquire  it. 

Where  the  deliverer  has  not  actual  possession  or  at  least    whende. 

11-  /.ii-  111]-  liyerer  has 

has  not  manual  prehension  of  the  thing,  and  the  deliveree  ■">'  poaseB3ion 
already  has  such  power  over  it  as  would  be  requisite  for 
actual  possession  or  can  immediately  take  actual  possession, 
delivery  can  be  made  by  mere  words.  Thus  a  person  may 
in  this  manner  make  a  gift  of  a  thing  to  his  servant,  who 
already  has  the  custody  of  it,  and  put  him  into  posses- 
sion. Or  if  logs  are  lying  in  a  river,  the  owner  standing  on 
the  bank  may  deliver  them  to  another  person.  Where  goods  symtoiicai 
are  enclosed  in  a  place,  as  for   instance  if   they  are  stored  in 


61  See  ?  240. 
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a  warehouse  or  locked  up  in  a  box,  delivery  may  be  made  by 
giving  the  deliveree  something  which  will  give  him   the  con- 
trol of  the  place,  such  as  the  key  of  the  warehouse  or  of  the 
box.     This  is  called  symbolical  delivery. 
Attornment.  If  the  thing  is  in  the  possession  of  a  third  person,  it   is 

a  sufficient  delivery  if  that   person    attorns    to    the    deliveree, 
that  is,  acknowledges  his  right  and  consents  to  hold  for  him, 
as  if  A  should   make    a   gift  to  B  of  a  chattel  which  he  had 
lent  to  0,  and  C  should  assent  and  agree  to  restore  it  to  B. 
Tender.  407.     Tender    is    an    attempt    to    make  delivery ;    it  is  a 

unilateral  act.  A  mere  verbal  oflFer  to  deliver  is  not  enough, 
the  thing  tendered  must  be  produced  and  put  where  the 
other  party  may,  if  he  pleases,  at  once  take  actual  possession. 
Thus  it  is  not  a  tender  of  money  due  for  the  debtor,  having 
the  money  in  his  pocket,  verbally  to  offer  to  pay  it;  he  must 
actually  place  it  within  the  creditor's  reach.  But  if  the  party 
making  the  tender  has  the  thing  with  him  and  is  ready  to 
produce  it,  but  the  other  before  he  can  do  so  positively 
refuses  to  accept  it,  he  need  not  go  through  the  empty  form 
of  making  any  farther  proffer,  but  the  tender  is  complete. 
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CHAPTEK    XXIII. 

KESPONSIBILITY  FOE  OTHERS'  CONDUCT. 

408.  One    person  may  be  held  responsible    for    another's   Grounds  of 

.  reaponsibiUty. 

conduct  on  any  ot  three   grounds,  namely : 

(1)     That    the   conduct    of   the   latter  is  the  natural   and     Natural 

/.  .      .  «     ,         „  consequences 

proximate  consequence  ot  some  act  or  omission  of  the  former,  or  conduct. 
for  which  he  should  be  held  answerable  as  for  any  other 
consequence  of  his  acts  or  omissions.  Thus  where  the  de- 
fendant went  up  in  a  balloon  and  came  down  into  the 
plaintiif's  garden,  which  caused  a  crowd  of  people  to  collect, 
who  broke  down  the  garden  fence  and  trampled  upon  and 
injured  the  garden,  it  was  decided  that  the  defendant  was 
responsible  for  the  damage  done  by  the  crowd,  because  its 
collection  there  was  the  natural  and  proximate  consequence  of 
his  act. 

409.  (2)  When  a  person  is  under  a  duty   to    do  acts  to  Deiegationof 

.  1  1    ,  I    1  performance 

accomplish  a  certain  result,  and  he  entrusts  or  delegates  the  ofaduty. 
doing  of  them  to  another,  he  is  responsible  for  the  omission  of 
the  latter  to  do  the  required  acts,  but  not  for  any  unlawful  act 
which  the  latter  may  commit.  It  makes  no  difference  whether 
the  person  employed  to  perform  the  acts  is  the  servant  or 
agent  of  the  employer  or  not ;  under  this  principle  a  person 
may  be  held  liable  for  the  default  of  an  independent  contractor,  independent 
though  in  general  one  who  hires  a  contractor  to  do  work  is 
not  responsible  for  the  contractor's  wrongful  conduct.  Thus 
if  a  water  company  has  obtained  promission  to  lay  pipes  in 
the  street  of  a  city  and  to  make  excavations  in  the  street  for 
that  purpose,  and  lets  the  job  out  to  contractor  whose  regular 
business  it  is  to  do  such  work  and  who  is  not  the  servant  of 
the  company,  the  act  of  the  contractor  in  making  the  neces- 
sary excavations,  which  is  a  lawful  act,  is  imputed  to  the 
company  and  deemed  to  be  the  act  of  the  company  under  a 
principle  presently  to  be  explained.^      The  company   therefore, 

iSee  ?«"- 
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having  made  an  opening  in  the  street  which  will  be  danger- 
ous to  travellers  unless  properly  guarded,  comes  under  a 
duty*  to  take  reasonable  precautions  for  the  safety  of  persons 
in  the  street,  which  is  a  duty  to  do  acts.  The  performance 
of  this  duty  the  company  delegates  to  the  contractor.  If 
therefore  the  contractor  omits  to  take  proper  precautions,  if 
for  instance  he  fails  to  light  or  in  any  way  guard  the  ex- 
cavation at  night  and  some  one  in  consequence  thereof  falls 
in  and  is  injured,  the  company  is  responsible.  The  duty  to 
do  what  it  necessary  rests  upon  it,  and  it  can  not  get  rid 
of  that  duty  by  employing  some  one  else  to  perform  it. 
But  if  the  contractor  in  making  the  excavation  had  found  it 
necessary  to  blast  out  rock,  and  had  negligently  put  in  too 
large  a  charge  of  powder  or  negligently  fir-ed  a  blast  at  a 
time  when  the  street  was  full  of  people,  and  had  by  that 
means  hUrt  some  one,  the  company  would  not  be  answerable 
for  that  wrongful  act  of  the    contractor.     So  if  A  is  indebted 

Non-payment  to  B  and  scuds  the  mouey  to  pay  the  debt  by  C,  and  0 
embezzles  or  accidentally  loses  it,  so  that  the  debt  is  not 
paid  when  due,  A  is  liable  for  the  non-payment,  whether  0 
was  his  servant  or  not. 

Imputation.  410.     (3)     One    pcrson    may  be  held  responsible    for   an- 

other's conduct  on  the  ground  that  the  latter  represents  the 
former,  acts  in  his  stead,  so  that  his  conduct  is  to  be  imputed 
to  the  former  as  if  done  by  him  in  person:  qui  facit  per 
alium  facit  per  se.  Of  course  this  theory  of  representation 
or  imputation  expresses  only  the  formal  legal  ground  of  hold- 
ing the  former  person  responsible.  The  real  reasons  for  doing 
so  are  reasons  expediency  or  justice,  which  need  not  be  the 
same  in  all  cases. 
Cases  of  The    imputation    of  conduct  takes    place    in    two   classes 

imputation.  „  ,  .       .  .  ,  -i         i      • 

of  cases :   first,  where  it  is   not  based  on  any  special  relation 

existing  between  the  parties,  and  secondly,  where  it   is    based 

on  such  a  relation. 

Aetscom.  In    the    first    place,    if    one    person    commands,   requesliJ 

procured,     actively  assists  or  intentionally  procures  another  to  do  an  act, 

6  The  duty  stated  in  ?  695. 
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the  act  in  most  cases  is  imputed  to  the  former,  and  he  is 
responsible  for  it  as  if  he  had  done  it  himself;  though  this 
does  not  prevent  the  actual  doer  from  being  also  responsible. 
Thus  a  man  who  employs  another  to  commit  a  crime  is  himself 
guilty  of  the  crime ;  and  a  woman  on  this  principle  has  been 
convicted  of  the  crime  of  rape,'  which  it  was  physically  im- 
possible for  her  to  commit  in  person,  but  of  which  she  made  her- 
self guilty  by  aiding  and  inciting  the  man  who  was  the  actual 
perpetrator. 

If  a  person  is  employed  to  accomplish  a  certain  result  or    what  acts 

are  deemed 

to  do  a    certain    work,  he  is  deemed    to    be    employed    to    do    *^^ae™" 

whatever    acts  are  necessary  to  its  accomplishment,  and   those 

acts    are    imputed    to    the    employer.      But    this    only  applies 

to    such    acts    as    are    reasonably    necessary,    not    to    such    as 

are   merely  convenient ;    and   if  there   is   a    choice   of   means 

for  attaining    the    end,  the  employer    is    not    deemed  to  have 

authorized  the  use  of  any  particular  means.     Therefore  if  the 

thing   can    be    done    in    two    ways,    one  of  which  is  perfectly 

lawful    and   the    other  involves    the    doing    of   unlawful  acts, 

and  the  person  employed  chooses  the  latter  way,  the  employer 

is  not  responsible,  under  this  principle,  for  the  unlawful  acts. 

Thus  in  the  illustration  given  in  §  409  of  a  contractor  employed 

by  a  water  company  to  lay  pipes  in  a  street,  it  was  impossible 

to  lay  the  pipes   without    excavating    for    them,    so    that    the 

act  of  making  the  excavation  was  imputed  to  the  company  as 

its  act.     But  it  was  possible  to  make  the  excavation  carefully 

and  in  a  proper  manner,  and  therefore  any  negligent  acts  done 

by   the  contractor    in    the    course    of   the  work  should  not  be 

deemed  the    acts    of   the    company. 

A  person  however  is  not  considered  to  have  commanded.  Acts  wMoh 
requested  or  procured  the  doing  of  an  act  merely  because  he  have  pre. 
could  have  prevented  it  but  did  not,  and  this  although  its 
prevention  would  have  cost  him  no  trouble  or  expense,  and  he 
refused  to  interfere  for  no  reason  but  because  he  desired  to 
have  the  act  done.  No  doubt  a  person  may  stand  by  and  see 
a  crime  committed  and  make  no  effort  to  prevent  it,  even  though 


«  See  S  1218. 
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he  knows  that  the  perpetrator  would  desist  on  his  mere  request, 

without  incurring  any  legal  liability  for  the  crime,  provided  his 

conduct    is  strictly  confined  to  mere  abstentation  from  acting. 

Presence  at  But  to  be  present  at  the   doing    of   an    unlawful   act  and  en- 

the  doing  of  -    .       .  ,  ,  ,  .        ^  •     , 

nniawfui  acta,  courage  and  incite  the  actual   actors,    or    even    to    be    present 

for  the  sake  of  giving    them    countenance  and  moral  support, 

without    actually    saying    or    doing    any    thing,    will    involve 

participation  in  the  wrong. 

Act  which  411.     A    person    can    not   be    held    responsible  as  for   a 

mandei°Sght  wroDg  ou  the  grouud  ■  of  imputation,  though  he  sometimes 
may  oh  other  grounds,  for  procuring  the  doing  of  an  act 
which  would  not  be  wrongful  if  done  by  him  personally.  For 
instance  if  A  persuades  B  to  do  some  act  which  he  has 
agreed  with  0  not  to  do,  and  thus  to  break  his  contract  with 
C,  A  can  not  be  deemed  to  have  committed  any  wrong 
against  C  on  the  theory  that  the  act  is  his  act ;  as  his  act 
it  is  lawful,  since  he  is  not  bound  by  the  contract.  For  this 
reason  it  is  very  seldom  that  the  principle  of  imputation  can 
be  applied  when  one  person  procures  another  to  forbear  from 
doing  an  act. 
Imputation  412.     Sccoudly,   tho    existcuce    of   some   special   relation, 

of  apeoiai    such    as    that    of  husband    and  wife,  master    and    servant   or 

relations. 

principal  and  agent,  between  two  persons  will  often  furnish 
a  ground  for  imputing  the  conduct  of  one  to  the  other  and 
holding  such  other  responsible  for  it.  A  man  for  instance 
may  sometimes  be  responsible  for  his  servant's  wrongdoing, 
though  it  was  done  without  his  procurement  or  consent  or 
even  against  his  express  commands.  The  special  relations 
out  of  which  responsibility  may  grow  will  be  discussed  else- 
where. 


SUBDIVISION  IL    EIGHTS  AND  DUTIES. 

A.    RIGHTS  IN  REM. 

CHAPTEE    XXIV. 

EIGHTS  IN  REM  IN  GENERAL. 

413.  In  order  to  define  any  specific  right  in  rem  it  is  Definitions 
necessary  to  describe  the  state  of  fact  which  forms  its  content,  °  "^  *" 
which  the  law  seeks  to  protect  by  creating  the  right.  This  is 
often  most  conveniently  done  in  aa  indirect  manner,  by  point- 
ing out  the  ways  in  which  that  state  of  fact  can  be  impaired 
and  the  right  violated.  Therefore  we  often  speak  of  a  right  Eights  to 
as  a  right  not  to  have  a  certain  condition  of  things  brought 
about,  or  that  certain  acts  shall  not  be  done,  e.g.  a  right  not 
to  be  beaten,  slandered,  deprived  of  one's  property  or  sub- 
jected to  pecuniary  loss,  as  if  the  act  were  the  subject  matter 
of  the  right.  This  is  a  convenient  form  of  expression ;  but 
the  reader,  to  avoid  being  misled  by  it,  should  carefully  bear 
in  mind  that  the  real  content  of  the  right  is  not  the  act  but 
the  condition  of  fact  that  will  or  may  be  impaired  by  doing 
or  omitting  the  act.  Thus  the  right  not  to  be  beaten  is  a 
short  expression  for  the  right  in  that  condition  of  a  person's 
body  which  will  be  impaired  by  his  being  beaten,  or  the  right 
not  to  be  deprived  of  one's  property  means  the  right  in  that 
condition  of  fact  which  constitutes  possession  of  the  property. 
Also    it    may  be  well    to    repeat    here    what  has  already  been    vioiatioM 

.  .  ;  .  otriglitsna' 

said,  that  a  violation  of  a  right  is  not  necessarily  wrongful ;  necessarily 
it  is  only  so  when  it  is  caused  by  some  act  or  omission  which 
amounts  to  a  breach  of  some  duty  corresponding  to  the  right ; 
so  that  whenever  in  the  following  discussion  of  rights  any 
act  or  omission  is  spoken  of  as  amounting  to  or  causing  a 
violation  of  a  right  and  being  on  that  account  wrongful,  it  is 
tacitly  assumed  that  the  circumstances  are  such  that  the  act 
or  omission  is  a  breach  of  duty. 
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CHAPTEE    XXV. 

PERSONAL   SECURITy. 

BubdivisionB  414.      The    right    of    personal    security    can    be    divided 

*"^  '  into  the  following  sub-rights,  namely,  the  rights  of  (1)  bodily 
security,  (2)  mental  security,  (3)  liberty  and  (4)  reputation. 


1.     Bodily  Secckitt. 

415.     This  is  a  right  in  the  condition  of  one's  own  body. 
Eight  to  life.  The  most  important   bodily  condition   to  a   person   is   that  of 
being   alive.      It  is  generally   said  therefore   that   a  right  to 
life  forms  a  part  of  the  right  of  bodily  security.     But  at  com- 
mon law  the  killing  of  a  human  being  was  not  a  civil  injury. 
No  person    could    bring   any  civil    action    for    it.     It    follows 
therefore    that    at   common    law    no    such    right  as    a  perfect 
Interval     right  to  life  existed.     If,  however,  any  interval  elapsed  between 
injury  and   the  iufliction  of  the  iniury  which  caused  death  and  the  death 

death.         .  .     .  . 

itself,  the  injured  party  had  during    that    interval    a   right  to 
sue    for   the    injury ;    there  was    a    violation    of  his    right  of 
bodily  security. 
Lord  Camp-  416.     In  1846  a  statute,  known    as    Lord  Campbell's  act, 

was  passed  in  England,  which  provided  that  whenever  the 
death  of  a  person  was  caused  by  a  wrongful  act,  neglect  or 
default,  such  as  would  have  given  a  right  of  action  to  the 
party  injured  if  he  had  not  died,  his  personal  representative 
might  maintain  an  action  to  recover  damages  for  his  death  for 
the  benefit  of  the  husband,  wife,  parent  or  child  of  the 
person  killed.  At  present  the  action  may  be  brought  directly 
by  the  beneficiary.  Very  similar  statutes  have  been  enacted  in 
EfEeotofthese  t^6  United  States.  All  these  statutes  require  that  the  death 
^  "  ^  be  caused  by  some  wrongful  act  or  omission,  i.e.  some  act  or 
omission  which  is  wrongful,  which  amounts  to  a  breach  of 
duty,  independently  of  the  statute.  That  is,  these  .statutes 
do   not   create   any  new  duties,   but   rather   new    rights.    No 
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attempt  seems  to  have  been  made  in  drafting  them  to 
indicate  their  theoretical  basis  or  their  place  in  the  legal 
system,  which  is  much  to  be  regretted,  because  the  omission 
has  given  rise  to  a  good  deal  of  conflict  and  confusion  in  the 
decisions.  The  statutes  may,  however,  be  divided  into  two 
groups. 

417.  The  first  group  merely  continue  the  right  of  action     The  first 
which  the  deceased  would  have  had  if  he  had  recovered  from     Qtatutei. 
the  injury  instead  of  dying.     It  is  considered  that  the  right  of 
action  originally  belonged  to  him  and  is  based  iipon  a  violation 

of  his  right  of  personal  security;  and  on  his  death,  instead  of 
being  extinguished,  it  passes  to  the  person  appointed  by  the 
law  to  sue.     The  statutes  belonging  to   this   group,   therefore,   Then»tnr« 

,       "  ,  ,  of  tlie  right. 

must  be  regarded  as  enlarging  the  right  of  bodily  security  by 
adding  to  it  a  right  to  life. 

Since  the  injury  is  to  the  deceased  person's  right,  it  follows  contributoiT 

negUgencflw 

that  any  negligence  or  wrongful  conduct  on  his  part  by  which 
he  contributed  to  the  injury,  which  had  he  lived  and  brought 
the  suit  in  person  would  have  been  a  good  defence  against 
him,  will  also  be  available  as  a  defence  in  an  action  by  his 
personal  representative  under  the  statute,  unless  the  statute 
itself  provides  otherwise.  For  example,  if  a  person  negligently 
attempts  to  cross  a  street  close  in  front  of  a  rapidly  approach- 
ing carriage,  and  the  driver  of  the  carriage  negligently  drives 
over  him  and  injures  him,  he  can  not  recover  any  damages 
for  the  injury  sustained,  because  his  own  negligence  contributed 
to  bring  it  about ;  so  if  he  is  killed,  his  personal  representa- 
tive can  not  recover  any  thing.  It  has  been  held,  too,  in  instantaneon. 
some  of  the  United  States,  that  if  death  was  caused  instan- 
taneously by  the  injury,  no  action  would  lie  under  the  statute, 
because  there  was  no  time  during  the  life  of  the  party  killed 
when  he  himself  had  any  right  of  action,  and  therefore  none 
could  pass  from  him  to  his  personal  representative.  Whether 
this  be  logically  and  technically  correct  or  not,  such  a  rigid 
construction  of  the  statute  defeats  its  obvious  purpose,  and 
has  not  been  generally  adopted ;  in  most  places  the  action 
can  be  maintained  though  death  was  instantaneous.  The  second 

418.  The  statutes   of  the    second  group  do  not  operate    ftatSe^ 
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to  make  any  right  of  action  survive,  but  give  a  new  right 
of  action,  distinct  from  any  that  the  deceased  person  had, 
either  directly  to  some  member  of  his  family  or  to  his  per- 
sonal representative  as  a  sort  of  trustee  for  the  family.  The 
action  is  not  based  on  a  violation  of  any  right  of  the  person 
killed,  but  on  some  sort  of  a  right  which  his  family  are 
deemed  to  have  had  in  him.  These  statutes  therefore  do  not 
enlarge  the  right  of  bodily  security  or  create  any  right  in  a 
person  as  to  his  own  life,  but  create  rights  analogous  to 
those  which  a  husband  has  in  his  wife  or  a  father  in  his 
child,  which  will  be  discuseed  hereafter. 

It  makes  no  difference  therefore  whether  death  was  in-: 
stantaneous  or  not.  Perhaps  logically  the  contributory  wrong 
or  negligence  of  the  person  killed  ought  not,  under  this  class 
of  statutes,  to  furnish  any  defence'  to  the  action  ;  but  it  is 
held  to  be  a  defence,  unless  the  statute  says  that  it  shall 
not  be.  -> 

419.  In  most  places  the  rule  prevails,  to  whichever 
group  the  statute  belongs,  that  there  is  no  right  of  action 
under  it  unless  the  death  has  caused  an  actual  pecuniary  loss 
to  the  persons  for  whose  benefit  the  action  is  brought,  which 
loss  must  be  proved.  In  other  places  it  is  considered  that 
the  death  itself  is  a  violation  of  right  sufficient  to  support 
the  action  and  give  a  right  to  at  least  nominal  damages, 
if  no  actual  pecuniary  loss  is  proved.  In  some  places  the 
maximum  or  the  minimum  amount  of  damages  that  can  be 
awarded  is  fixed  by  statute. 

Mental  suffering  on  the  part  of  the  person  for  whose 
benefit  the  action  is  brought  is  not  a  violation  of  this  right ; 
e.g.  if  a  man  sues  for  damages  for  killing  his  wife  or  child, 
mental  anguish  caused  to  him  by  his  bereavement  can  not  be 
taken  into  account  under  the  present  principle  in  estimating 
the  qumitum  of  damages,  but  only  his  pecuniary  loss. 

420.  Apart  from  any  right  to  life,  the  right  of  bodily 
security  falls  into  two  subdivisions,  that  is,  there  are  two 
conditions  of  a  person's  body  which  the  law  protects.  First, 
a  person  has  a'  right  that  his  body  shall  not  be  physically  in- 
terfered with  at  all.     Any  physical   contact  between  the  body 
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and  anything  else  is  a  violation  of  this  right.  Therefore  a 
person's  right  is  violated  not  only  by  beating,  wounding  or 
maiming  him,  but  by  striking  him  so  gently  as  not  to  hurt  him 
at  all,  pushiag  or  jostling  him,  .throwing  water  upon  him, 
spitting  upon  him  or  touching   him.     And  in  this  respect  the  Things  con. 

.    ,  „  .,  neotea  with 

right  of  bodily  security  is  extended  somewhat,  so  as  to  cover   tte  person. 
not  merely  the  body  itself   but  things  closely  connected  with 
it,     A  violation  of  the  right  may  be  committed  by  tearing    a 
person's  clothes,  knocking  off  his  hat  or  Striking  his  walking- 
strick  which  he  is  carrying    in    his    hand   or  the  horse  which 
he  is  riding,  even  though  his  body  itself  is  not  touched.     But    po"*]"'*^,^^ 
mere    contact    with    the    body    of   such    impalpable   things  as      things. 
noises,  smoke  or  smells  does  not  violate  this  right. 

The  second  subdivision  of  the  right  of  bodily  security  is'  unimpaired 

...  .  .  .    .  -1  .  physical  con 

a  right  in  the  unimpaired  condition  of  one's  body.  Any  aition. 
change  for  the  worse  in  this,  e.g.  pain,  sickness,  weakness, 
mutilation,  disfigurement,  is  a  violation  of  this  right,  whether 
caused  by  physical  contact  or  not ;  but  not  mere  temporary 
annoyance,  as  distinguished  from  actual  injury,  caused  by 
contact  with  such   iinpiilj)able  things  as  above  mentioned. 


2.    Mental  Secukitt, 
421.    The   first  right   of   mental    security  is  a  right  not    Freedom 

.  ...  from  appre- 

to  be  put  under  reasonable  apprehension  that  an  immediate  hension. 
attack  involving  a  violation  of  bodily  security  is  about  to  be 
made  upon  one.  "  A  man  has  a  right  to  live  in  society 
without  being  put  in  fear  of  personal  harm."  An  attempt 
or  apparent  attempt  to  commit  an  immediate  personal  injury, 
in  such  circumstances  as  to  create  a  reasonable  apprehension 
that  the  attempt  will  be  successful,  canses  a  violation  of  this 
right;  e.g.  shaking  the  fist  in  a  person's  face  and  threatening 
to  strike  him,  pointing  a  loaded  gun  at  a  person  within  shoot- 
ing distance  and  threatening  to  shoot,  or  even  an  unloaded 
gun  if  the  person  threatened  does  not  know  that  it  is  not 
loaded,   chasing  a  woman    and    calling  upon  ''her  to  stop  with         " 
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an  apparent  intention  to  commit  a  rape  upon  her.  Probably 
acts  involving  direct  interference  with  the  body  in  an  insul- 
ting or  contumelious  manner  would  also  violate  this  right, 
even  though  not  amounting,  to  or  threatening  a  violation  of 
the  right  of  bodily  security,  such  as  blowing  tobacco  smoke 
into  a  person's  face  or  holding  a  vile  smelling  thing  under 
his  nose.  ^ 

Mere  wbrds,  however  insulting  or  menacing,  do  not  by 
themselves  amount  to  a  violation  of  this  right ;  for  example 
to  stop  a  person  on  the  street  and  assail  him  with  vile  or 
opprobrious  epithets,  or  to  call  out  to  a  person  at  a  distance 
threatening  to  beat  him  or  to  do  him  some  injury.  But 
words  used  at  the  time  of  doing  an  act  may  characterize  the 
act  and  show  whether  or  not  it  is  a  violation  of  this  right. 
Thus  where  the  defendant,  taking  offence  at  some  remark  of 
the  plaintiff,  advanced  toward  him,  laid  his  hand  upon  his 
sword,  and  said :  "  If  it  were  not  assize  time,  I  would  not 
take  such  words  from  you,"  it  was  decided  that  no  violation 
of  this  right  had  taken  place.  The  words  showed  that  no 
present  violence  was  actually  intended. 

422.  Secondly,  when  an  injury  is  committed  upon  a 
person,  and  is  accompanied  with  circumstances  of  insult,  con- 
tumely or  sometimes  mental  sufifering,  the  injured  party  in 
an  action  for  the  wrong  may  also  recover  damages'  for  the 
outrage  to  his  feelings.  For  example  if  the  conductor  of  a 
railroad  train  wrongfully  expels  a  passenger,  this  is  in  itself 
a  wrong.  But  if  besides  he  calls  him  vile  names,  additional 
damages  may  be  awarded  for  that.  This  points  to  the  ex- 
istence of  a,  right  of  raental*Becurity  which  is  violated  in  such 
cases.  This  right,  however,  does  not  exist  as 'an  independent 
right,  but  only  as  accessory  to  other  rights ;  that  is,  mere 
insult  alone,  unaccompanied  by  any  other  violation  of  right, 
will  not  support  an  action. 

423.  Thirdly,  there  perhaps  exists  a  right  of  privacy, 
which  would  fall  under  the  head  of  mental  security.  Actions 
have  been  sustained  in  a  few  cases  for  indecent  r  violations  of 
privacy,  e.g.  where  a  man  intruded  himself  into  a  woman's 
bed  room  while   she    was   in   a    state   of   partial    nudity.    In 
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that  case  it  did  not  appear  that  the  woman  had  any  property 
right  in  or  possession  of  the  room,  in  fact  the  possession  was 
probably  in  her  husband,  so  that  no  property  right  of  hers 
was  violated;  but  the  injury  was  regarded  as  a  personal 
wrong  to  her. 

When  the  element  of  indecency  is  absent,   there  can  not     Priyaoy 

.  generally, 

at  present  be  positively  affirmed  to  be^  any  yight  of  privacy 
recognized  at  law.  That  is,  there  is  no  authority  for  holding, 
for  example,  that  it  is  a  violation  of  any  legal  right  to  photo- 
graph a  person  without  his  consent  and  sell  the  photographs, 
or  for  a  newspaper  to  print  an  account  of  a  person's  private 
affairs  in  which  the  public   have  no  legitimate    interest.     But  PriTa<qr  pro- 

,  ,  tooted  in 

the  courts  of  equity  have  in  a  number  of  instances  granted  eciuity. 
injunctions  against  doing  acts  on  the  ground,  or  partly  on  the 
ground,  that  they  would  be  unwarrantable  invasions  of  pri- 
vacy. In  New  York  an  actress,  who  had  been  surreptitiously 
photographed  wTiile  performing  in  "tights,"  obtained  an  in- 
junction   forbidding  the  sale  of  the  pictures. 

424.  Except    the   somewhat   limited    rights  above .  men-   ko general 
tioned,  there   iS;  no  right  of  mental  security.      That  is,  there  tai  security, 
is  no  general    fight   to   be  protected  against  mental  pain  and 
suffering,  insult   or    humiliation,  wounded  affections,  fright  or 
anxiety  or  other  disageerable  states  of  consciousness.     Thus  if 

by  a  defect  in  a  highway  an  accident  happens  by  which  a 
person  receives  a  bodily  injury,  damages  may  also  be  recovered 
for  mental  suffering;  but  not  if  he  is  merely  frightened  without 
being  hurt.  So  it  has  been  held  that  no  action  lay  for  making 
noises  whereby  ^  person  was  disturbed  in  his  devotions  and 
religious  meditations  in  church,  on  the  ground  that  no  right 
,pf  his  was  violated.^ 

3.     Liberty. 

425.  The  violation   of  the  right  of  liberty  is  called,  im-    imprison. 
prisDnment.     This    is    effected  by  depriving   a   person   of  his 
liberty  by  force,  threats    or  authority.     It    includes    not  only 
confinement    in    a    prison  or  jail,  but  in  a  house    or    room  or 

1  See  2436. 
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in  any  place  or  enclosure  whatever.  Even  coniSnement  in  aa 
enclosure  is  not  necessary;  to  seize  a  person  in  the  street  and 

physiciii  force  detain  him  by  force  is  an  imprisonment.  Nor  is  any  actual 
'  physical  force  essential.  A  person  may  be  imprisoned  if  he 
submits  from  fear  or  a  sense  of  duty  to  the  authority,  com- 
mands or  threats  of  another.  Thus  an  officer  inay  arrest  a 
person  without  touching,  him.  If  the  person  submits  to  the 
authority  of  the  officer  and  goes  with  him,  he  is  imprisoned 
as  soon  as  the  arrest  is  made,  and  before  being  locked  up. 
However,  a  person  is   not   imprisoned  because  he  is  prevented 

Free  passage  from  going  in  some    particular    direction    only.     It  is  not  im- 

in  one  . 

diieotton.    pnsonment  to  prevent    a    person    from    passing  out  of  an  en- 
closure by  one  gate,  if  he  may  go  out  by  another. 

4.    Reputation. 

Meaning!  of  ^26.    Aperson's    reputation    is   the   good   opinion  which 

reputation.  Q).]jgj.g  ^g^^g  q£  JjJjjj^  jjqJ;  jjjg  Q^yjj  charactcr  or  feelings.  There- 
fore mental  distress  caused  to  a  person  by  the  circulation  of 
false  reports  about  him  is  not  a  violation, of  this  right,  and 
can  not  alone  be  recovered  for  in  an  action  for  circulating  such 

Slander  and  Teports.  The  right  of  reputation  is  violated  by  the  publica- 
tion about  a  person  of  certain  kinds  of  false  and  derogatory 
statements,'  which  if  made  orally  are  called  slanders,  if  in 
writing,  print  or  other  permanent  form,  libels.  The  essentials 
of  a  slander  or  libel  are  as  follows. 

Publication,  427.    The    Statement    must    be    published.      Publication 

means  communicating  it  to  some  person  other  than  the  one 
to  whom  it  refers ;  to  a  single  other  person  is  enough.  But 
it  is  not  a  publication  to  abuse  a  person  to  his  face,  if  no 
one  else  is  present,  or  to  send  h?m  a  libellous  letter,  if  no 
one  reads  it  but  himself.  If,  however,  a  third  person  is  stand- 
ing by  and  hears  what  is  said,  or  if  the  letter  is  opened  and 
read  by  the  clerk  or  secretary  of  the  pei-son  to  whom  it  is 
addressed,  there  is  a  publication. 
Falsity.  428.     The  matter  publislied   must   be   false.     It  is  not  a 

violation  of  a  person's  right  of  reputation  to  publish  any 
Btatement  about  him  that   is   true,  no   matter  how  derogatory 
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or  injurious  it  may  be  to  him,*  It  must  also  be  derogatory ; 
otherwise  it  does  not  impair  the  person's  reputation  or  violate 
his  right,  notwithstanding  it  in  fact  causes  him  annoyance  or 
damage..  For  example  it  would  not  be  slanderous  to  say 
falsely  of  a  mechanic  that  he  was  member  of  a  trade  union, 
even  though  he  were  refused  employment  in  consequence, 

429.  Some  kinds  of  false  and  derogatory  publications 
about  a  person  are  conclusively  presumed  to  injure  his  reputa- 
tion ;  and  therefore  they  amount  to  a  violation  of  his  right, 
whether  they  cause  him  any  actual  damage  or  not.  These 
are  said  to  be  slanderous,  libellous  or  actionable  per  se. 
Other  kinds  are  presumed  not  to  injure  the  party's  reputation, 
and  therefore  they  do  not  violate  his  right,  unless  they  cause 
him  some  actual  pecuniary  damage,  which  is  called  special 
damage.  ^ 

430.  The  following  four  kinds  of  false  and  derogatory 
publications  about  a  person,  whether  made  orally  or  in  writ- 
ing, are  actionable  per  se. 

1,  In  the  United  States,  a  charge  of  having  committed  a 
' crime,  which  is  indictable*  and  also  involves  moral  turpitude, 
or  which  subjects  the  doer  to  an  infamous  punishment.  In 
England,  a  charge  of  having  committed  a  crime  which  is 
punishable  corporally  and  not  merely  by  a  fine  or  pecuniary 
penalty.  To  accuse  a  man  of  being  a  thief,  a  robber  or  a 
murderer  comes  under  this  rule,  but  not  a  mere  accusation  of 
having  committed  some  trifling  offense  such  as  selling  liquor 
without  a  license  or  being'  drunk  in  the  public  street,  A 
charge  of  conduct  which  is  disgraceful,  disgusting,  disreput- 
able or  morally  wrong,  but  not  criminal,  is  not  actionable 
under  this  head,  e.g.  to  charge  a  girl  with  self-pollution  or  a 
man  with  false  swearing  in  such  circumstances  as  not  to 
amount  to  the  crime  of  perjury.  At  common  law  fornication, 
adultery  and  prostitution  were  not  crimes,  and  accordingly  it 
was  not  actionable  per  se  to  accuse  a  woman  falsely  of  un- 
chastity.     In  most  places,  however,  that  rule  has  been  changed, 
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^  At  common  law  the  rule  was  otherwise  as  to  criminal  libels ;   see 
2 1221. 

8  See  g  1251. 
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either  bjr  statute   or   Without    statute,  and   such   charges   are 
now  actionable. 

chargesof  2.     It  is  actiouable  p&r  se  to  assert  that  a  person  has  at 

infeJtfoM  the  time  of  the  publication,  not  merely  that  he  has  had  in 
the  past,  the  plague,  leprosy  or  syphilis ;  and  perhaps  any 
contagious  disease,  like  small  pox,  which  is  tnlioh  dreaded  in 
the  community,  at  least-  if  an  epidemic  of  that  disease  is 
raging  and  causing  general  alarm. 

Charges  of  3.     A   Charge   of  incompetence,   misconduct   or   want   of 

ormiBoonduct.  integrity  in  a  public  or  private  office  or  employment  of  trust 
or  profit  which  the  person  holds  at  the  time  of  the  publica- 
tion is  actionable  per  se;  e.g.  to  charge  the  lieutenant  governor 
of  a  state  with  being  beastly  drunk  while  presiding  in  the 
Senate,  to  say  of  a  justice  of  the  peace  that  he  is  a  "damned 
fool  of  a  justice,"  or  of  the  president  of  a  bunk  that  he  is 
tinfai-thful  to  the  interests  of  the  stockholders. 
Charges    "        4.     A  charge  is  actionable  per  se  which  tends  to  injure  a 

a  person  ii   person  in  his  trade   or    occupation,    because    it    "either  shows 

his  business. 

•  the    want    of    some    general    requisite,    as    honesty,    capacity^ 

fidelity  or  the  like,  or  connects  the  imputation  with'  the " 
party's  "office,  trade  or  business.'-  Thus  to  say  of  a  mer- 
chant that  he  is  bankrupt  or  keeps  false  books  is  slanderous; 
but  the  same  statement  made  about  a  clergyman  or  a  day 
laborer  would  not  be ;  keeping  books  is  not  necessary  or  usual 
-in  their  business,  and  keeping  them  wrongly  does  not  show 
any  unfitness  in  them,  nor  does  insolvency.  On  the  other 
hand  it  would  be  actionable  to  accuse  a  clergyman  of  un- 
chastity,  though  that  might  be  said  with  impunity  of  a 
merchant.  An  assertion  that  a  person  has  not  skill .  in  his 
trade  or  occupation  conies  within  this  principle  ;  but  the 
charge  must  be  of  general  unfitness,  not  of  making  a  mistake 
in  a  particular  instance,  which  any  one  may  do.  The  charge 
must  be  against  the  person  himself  in  relation  to  his  business, 
not  about  his  business  itself  or  his  goods.  It  is  not  slander- 
ous to  say  that  a  dinner  furnished  by  a  caterer  was  vile  and 
the  wines  undrinkable. 
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431.  In   the   four   cases    atove    mentioned  it  makes    no-ubeis  action. 
difference  whether  the  words    are    spoken    or    written ;  but   in 
addition  to  those,    false    and    derogatory    matter    published  in 
writing,  print  or  other  permanent  form  is  libellous  per  se,  if 

it  is  "injurious  to  the  character  or  credit,  domestic,  public  or 
professional,  of  the  person  concerning  whom  it  is  uttered,  or 
in  any  way  tends  to  cause  men  to  shun  his  society,  or  bring 
him  into  hatred,  contempt  or  ridicule."^  Thus  it  is  libellous 
to  call  a  man  in  print  a  "skunk,"  to  declare  that  he  smelt 
of  brimstone  as  though- he  had  just  come  out  of  hell,  or  to 
charge  him  with  being  an  illegitimate  child  or  insane  and 
dangerous  to  be  let  go  at  large. 

432.  Beside    publications    which    are    actionable    per   se,  Puwioatiors 

p,  ,,  ,,..  ,  not  actiouabio 

any  raise  and  derogatbry  publication  about    a    person,  oral   or      p«- «». 
written,  is  a  violation  of  his  right  of  reputation,  if  it  actually 
causes  him    special   damage.     This    means    pecuniary    damage 
only  ;  but  in  this  class  of  cases  the  idea  of  pecuniary  damage      special 

•  .  .  ..."  damaga 

is  given  a  very  wide  scope,  extending  to  the  deprivation  of 
any  thing  or  service  which  the  person  would  have  received  or 
acquired,  even  by  way  of  mere  gift,  which  can  be  considered 
as  having  any  pecuniary  value.  Thus  loss  of  the  hospitality 
of  friends,  as  distinguished  from  their  society  and  friendship, 
is  special  damage,  and  so  is  the  loss  of  a  marriage;  but  being 
turned  out  of  a  religious  society  is  not,  because  membership 
in  such  a  society  brings  no  pecuniary  gain,  nor,  perhaps,  the 
loss  by  a  wife  of  her  husband's  consortium,  at  least  if  he 
continues  to  support  her. 

*  Pollock,  Torts,  206. 
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CHAPTEE    XXVI. 

PROPERTY. 

Meaning  of  433.     The  name  property  is  used  to  denote  either  a  thing 

proper  y.    ^^   ^   right  in  a  thing.     Thus  we  say  that   land    is   property, 

or  that   a  person   has    a   property   in    land.     Property,  in  the 

Normal  and  sense    of  rights,  is  either    normal    or    abnormal.*      A  .normal 

abnormal  .    ,         .  .    -,         .  .  11. 

property,  property  right  is  a  right  in  rem  in  a  corporeal  thing.  An 
abnormal  property  right  is  any  right  that  is  transferable, 
and  therefore  has  value,  but  which  lacks  one  of  the  above 
named  attributes.  It  may  be  a  right  in  rem  which  does  not 
have  a  corporeal  thing  for  its  subject,  sucji  as  a  franchise  or 
a  patent  right,  or  a  right  in  personam,  such  as  a  debt. 

Owneribip.  484.     Among  nomial  property  rights  the  most  important 

is  ownership  or  dominion  (dominium.)  This  is  not  a  simple 
right,  but  a  group  of  rights,  comprising  both  permissive  and 
protected  rights^ 

Permissive  On  its  permissive  side  ownership  can  be  divided  into  the 

flfirhtS'  130SS6H' 

Bionanduoe.  right  to  possess  the  thing  and  the  right  to  use  it.  Some 
writers   add  a  third  sub-right,  the  right  to  assign  or  transfer 

Asjignabiiity.  the  thing.  But  this  is  incorrect ;  assignability  is  not  a 
separate  right,  but  an  attribute  or  quality  belonging  to  all 
property  rights.  The  right  to  transfer  the  physical  possession 
of  the  thing  to  another  person  is  a  part  of  the  right  of  use. 

.Extent  of  The  owuer's  right  of  use  is  unlimited,  extending  io  every 

use    of  which    the   thing   is  capable,  and   including  what   is 

sometimes   called   the   right  of  abuse,  that    is,   the   right   to 

Abnse.      injure  or  destroy  it.      He  also  has   a   right  to  take  the  fruits 

Fruits,      or  increase  of    it,  which  right    is    called    in    the    Roman  law 

fructus.      He  may  not   indeed   in   most   cases  use    it   to   the 

Use iDjiiriouB  injury  of  others;  not,  however,  because  his  right  of  property 
does  not  comprehend  every  possible  use  of  it,  but  because  he 
is  restrained  by  duties  corresponding  to  rights  of  theirs,  duties 

*  These  terms  are  not  in  common  use. 
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which  are  based  on  the  principle  expressed  in  the  famous 
maxim :  sic  utere  tuo,  ut  alienum  non  laedas. 

435.  On  its  protected  side  ownership  also  comprises  two     Protected 
sub-rights,  i.e.  there  are  two  conditions  of  fact  which  the  law 
protects  for  the  owner's  benefit.*     The  first  of  these  is  his  pos- 
session of  the  thing.     For  another    person    to    have  possession    Possesjioa 
of  it  violates  the  owner's    right.      But   since  possession  in   its 
completest  form  includes  the  power  entirely    to  exclude  others 

from  the  thing,  any  physical  interference  with  it,  however 
slight,  any  contact  between  it  and  anything  else,  is  also 
a  violation  of  the  right  of  possession,  e.g.  merely  walking 
across  hind  without  doing  any  harm, '  or  throwing  stones 
upon  it. 

436.  The   owner    of   a   thing   has   also   a   right   in    its     piystoai 

GOuaitioik 

physical  condition,  which  is  violated  by  any  change  in  that 
condition,  whether  for  the  better  or  the  worse.  Thus  to 
build  a  house  upon  another's  land,  even  though  the  house 
becomes  the  property  of  the  owner  of  the  land  and  adds 
greatly  to  its  value  and  usefulness,  or  to  paint  a  valuable 
picture  upon  another's  canvas,  is  a  violation  of  the  property 
right  in  the  land  or  the  canvas  as  much  as  pulling  down  a 
house  or  cutting  to  pieces  the  canvas  would  be.  The  incur-  inoursionsoj 
sion  into  land  or  buildings  of  such  intangible  things  as  noise,  'ThingV  * 
smoke,  smells  and  the  like  violates  the  right  of  property,  even 
though  they  do  not  do  any  actual  physical  harm,  provided  they 
cause  substantial  discomfort  or  annoyance.  Thus  a  church 
corporation  may  have  an  action  against  a  railroad  company 
for  making  noise  on  Sunday  so  as  to  annoy  and  molest  the 
congregation  and  render  the  church,  which  is  their  property, 
unfit  for  a  place  of  worship,  though  a  member  of  the  con- 
gregation could  not  have  any  action  as  for  a  personal  injury 
to  himself.* 

The    right   in    the   physical  condition  of  land,   buildings  persanBand 
and    other   structures  includes    a   right    in   the   condition    of      iand." 
other    things,    or    even    of  persons,    on   the    land    or   in    the 


2  Compare  the  two  sub-rights  of  bodily  seeUrity  in  1 420. 
8  See  i  424. 
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structure,  in  whose  condition  the  Owner  has  rights  or  whom 
or  which  he  brings  or  keeps  there  in  the  exercise  of  his  right 
in  the  land  or  structure.  Although  an  injury  to  such  a 
person  or  thing  may  be  a  separate  wrong,  yet' if  it  is  done 
in  the  course  of  a  violation  of  the  right  in  the  land  or 
structure,  it  may  be  treated  as  a  part  of  that  violation. 
Thus  if  smells  or  unwholesome  fumes  from  a  factory, 
slaughterhouse  or  the  like  come  upon  land  and  make  the 
owner's  family,  servants  or  cattle  sick,  he  can  recover  for 
such  injuries  to  them  in  an  action  for  a  nuisance  to  the  land. 
So  the  owner  of  land  can  recover  in  a  single  action,  as  for 
an  injury  to  his  land,  for  unlawfully  entering  his  house  and 
taking  away  his  chattels  or  debauching  his  daughter;  though 
if  ho  chooses  he  may  have  a  separate  action  for  the  latter, 
vaiua.  '  The  right  of  property  has  nothing  to  do  directly  with 
the  value  of  the  thing,  but  only  with  its  possession  and 
physical  condition.  Mere  deterioration  in  value  is  not  by 
itself  a  violation  of  the  property- Tight.*  For  instance  build- 
ing a  high  embankment  near  a  house  and  running  railroad 
trains  along  it,  so  that  the  house  and  garden  are  overlooked, 
their  privacy  destroyed  and  their  value  greatly  reduced,  is 
not  a  violation  of  the  owner's  right,  there  being  no  physical 
interference  with  tlie  premises. 
Inferior  pro.  .        437.     Property  rights  which  are  less  than  full  ownership 

petty  rights.  ^    ,,  ,  .     ,  • 

are  ot  three  kmds. 
Fragmenis  1.     Fragments  of  dominion.     The  complex  ffroup  of  rights 

of  dominion.  r  o         t  o 

which  make  up  full  ownerS'hip  can  be  divided  and  the  dif- 
ferent parts  held  in  different  hands,  each  part  being  an 
inferior  property  right*  :  The  sum  of  these  parts  is  equal  to 
the  whole.  The  totality-, of  rights  is  not  chaugedi  but  is 
tnereiy  distributed ; -no  new- kind  of  right  is  created,  nor  does 
any  new  duty  arise  corresponding  to  the  rights  in  rem. 
Dutieswiien  Outsiders  owB  just  the  same  duties  as  before,  only  instead  of 

ownerihiiiis  •  r^  -n  ■ 

divided,    owing  tliem  all  to  one    person,    the   Owner;  th«y  owe  them  to 
several  persons,  part   to   one   and  ps^rt  to  another.     Therefore 


*  In  actions :for  injuries  to  property-damages  are  sometimes  given  for 
deterioration  in  value;  but  this  is  upon  another  principle.-  See  |  897. 
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in  describing  th^se  rights  it  is  only  necessary  to  point  out 
which  or  how  much ;  of  the  rights  aheady  described  feach 
inferior  proprietor  has.  The  rights  of  a  hirer  or  other  bailee, 
or  of  a  tenant  of  land  or  a  person  who  has  a  right  of  way 
across  land    are  of   this    sort.     The" rights  which  corresponded    JBrain™ 

°  .    -    ^  ,     ,  aliena, 

to  these  in  the  Koman  law,  which  were  mostly  included 
under  the  name  jura  in  re  aliena,  seem  -  generally,  though 
there  is  some  confusion  in  the  language-  of  the  authorities  on 
that  subject,' to  have  been  viewed  in  a  different  light.  They 
were  looked  upon  not  as  being  parts  of  'the  dominion  tem^  Burdenson 
porarily  separated  from  it,  but  as  new  rights,  extrinsic  to  the 
dominion,  which  6o  long  as  they  existed  interfered  with  the 
exercise  of  his  rights  by  the  dominus,  and  so  constituted  bur- 
dens upon  the  dominion.  The  sum  of  all  the' rights  in  the  . 
thing  was  not  equal  to  full  ownership  only,  but  to  ownership 
plus  the  inferior  rights  of  persons  other  than  the  owner. 

When  the  owner   of  a  thing  parts  with  a  portion  of  his    ownership 
rights  retaining  a  right  of.  present  possession,  as  for  instance     rigifts'o? 
if  he  grants  to  another  person  a  right  of  way  across  his  laud, 
or  parts  with  the  present  possession    but  in  such   a  way  that 
the  right  of  possession  will  revert    or    come    back    to    him   in 
the  future,  as    where    a    person    pawns    his    watch  or  lets  his . 
land  to  a  tenant,  his  right  is  still  called  ownership,  although 
strictly  it  is  not  such  in  the  fullest  sense.     When  the  present    Eeversion. 
possession    is    parted    with,  the  right   remaining  in  the  owner 
is  also  called  a  reversion  and  he  hiniself  a  reversioner.^ 

438.  2.  Eights  accessory  to  dominion.  The  owner  of  Rights ncoes. 
land  nsually  has  certain  rights  in  adjacent  or  neighboring  minion, 
land,  for  example  a  right  to  have  his  land  supported'  by  it, 
or  rights  as  to  the  flow  of  water  from  or  to  it  or  to  the 
access  of  light  and  air  over  it  to  his  own  land.  These  rights 
are  hot  rights  in'  his  own  land,  because  thair  subject  is  the 
adjacent  land  or  the  water;  but  they  are  accessory  to  his 
property  right  and  burdens  upon  the  property  right  in  the 
adjacent  land. 


*  Strictly  these  terms  apply  only  to  real  property,  but  they  are  oiten 
used  of  personal  property  also.    See  i  443. 
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Things  th»t  439.    3.    Eights    in   things  iacapablevOf  iull  ownership^ 

be  owned,  such  OS  dead  bodies  or  the  sea,  which  can  not  be  owned  by 
any  one,  but  in  which  certaia  limited  rights  may  exist.  Thus 
the  family  or  personal  representatives  of  a  deceased  person 
have  certain  rights  in  his  body  for  the  purposes  of  protection 
and  burial. 

Nature  of  440.     Inferior  property  rights   diflFer  from   ownership   in 

pertyrisW  Some  or  all  of  the  following  respects. 

1.    Ownership   regularly    endures   as    long   as   the   thing 

})uration    owncd  contiuues  to  exist ;  but  an  inferior  property  right  may 

of  right.      ,,..,.,  .  ,.  I.",. 

be  limited m  duration,  e.g.  ii  person  may  hire    a    thing  for  a 
iixed  term,  or   his   light  may  be  subject  to  be  put  an  end  to 
at  the  pleasure  of  the  owner. 
pomeasion.  2,    An    inferior   property  right  may  or  may  not   include 

the  right  of  possession.  A  tenant  of  land  or  the  bailee  of  a 
chattel  has  a  right  of  possession,  although  he  is  not  owner, 
but  a  person  who  has  a  right  of  way  across  land  or  a  right 
of  support  for  his  own  land  in  a4jaceat  Und  has  no  right  of 
possession  of  the  ktter  land. 
Limited  3.    The  right  of  use  may  be  limited,  and  this  in  various 

riglitofuse.  v  » 

ways. 

Innocent  use.  («,)    Often  the  right  of  use  is  confined  to  what  is  called 

innocent  use,  that  is  to  such  uses  as  do  not  injure  the  thing, 
there  is  no  right  of  abuse  or  to  commit  waste*  upon  it. 

Definite  and.        (b.)    The  owucr's  right  of  use  is  entirely  indefinite;  but 

iudefiniteuse.  ^     '  °  ■'  .      ' 

a  person  may  have  a  right  to  use  a  thing  in  definite  ways 
only.  Thus"  a  man  may  obtain  the  right  to  pasture  his  cattle 
upon  land  without  being  permitted  to  use  it  in  any  other 
manner,  or  may  hire  a  horse  and  carria,ge  to  go  to  a  parti- 
cular place,  in  which  case  he  hag  no  right  to  go  anywhere 
else  with  it. 

No  right  (o.)    Some    inferior   property  rights   do,  not   include  any 

right, of  use  at  all.  Thus  a  creditor  who  takes  a  pledge  for 
his  debt  generally  has  no  right  to  use  the  thing  pledged. 

Protected  441.    4.     As  to  protected  rights,  it  is  not  always  the  case 

"''«go^^p™-_that.  the  possession    and   physical  condition   of   the   thing  are 

6  See  2  482. 
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;prollected-  for  the  holder  of  aa  inferior  right  as  fully  as  they 
are  for  the.  owner.  The  rule  is  that  any  such  holder  has  so 
•much  of  the  profec.fed  right  as  is  necessary  to  secure  him 
in  the  enjoyment '  of  his  rights  to  possess  or  use,  and  no 
more;  that  is,  the  extent  of  his  protected  rights  is  limited 
by  that  of  his  permissive  rights.  It  is  not  possible  to 
confer  upon  a  person  a  protected  right  in  the  possession 
or  physical  condition  of  a  thing  larger  than  is  needed  to 
enable  him  to  possess  or  use  it  as  he  has  a  right  to.  Thus 
where  a  canal  company  had  granted  to  the  plaintiff  the  ex- 
clusive right  of  using  pleasure  boats  on  its  canal,  it  was  held 
that  he  could  not  have  an  action  as  for  a  violation  of  his 
right  against  the  defendant  who  used  such  boats  there,  unless 
he  proved  that  the  defendant's  use  interfered  with  his  use. 
The  plaintiff  had  no  right  of  possession,  so  that  the  inter- 
ference by  the  defendant  with  the  possession  of  the  canal 
was  no  violation  of  his  rights,  and.  his  only  right  in  rem  in  the 
physical  condition  of  the  canal  was  to  have  it  in  such. condi- 
tion that  he  himself  could  use  boats  on  it.  The  condition  of 
its  being  entirely  free  from  pleasure  boats  was  one  in  which 
he  could  have  no  right '  against  persons  generally;  though 
since  the  owuiis  had  contracted  with  him  that  he  should 
have  an  exclusive  right,  he  had  such  a  right  against  them, 
ie.  a  right  in  personam,  and  he  could  have  an  action  against 
them  for  a  breach  of  their  contract,  if  they  permitted  other 
persons  ,  to  use  pleasure  boats  there.  But  in  the  case  of 
rights  accessory  to  dominion,  the  protected  right  relates  to 
the    use    of  the  principal  land, 

442.  Any  one  who  has  a  right  of  present  possession  who  may  su« 
may  maintain  an  action  for  a  wrongful  interference  with  the  to  possesBion. 
possession,  because  his  right  is  violated,  whether  be  is  the 
owner  or  not ;  and  he  may  even  have  such  an  action  ftgainst 
the  owner  himsulf,  if  the  latter  has  not  also  the  right  of 
present  possession.  Thus  the  hirer  of  land  or  of  a  chattel 
may  sue  any  one  who  wrongfully  enters  upon  the  l,and  or 
takes  the  chattel  away  from  him,  or  who  wrongfully  injures 
the  land  or  chattel.     When  the  possessor's  right  is  precarious,Doabie rights 

of  poe  session. 

the   owner  of  the  thing  usually  has  also    a    right    of   present 
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possessioti^:  so  that  there,  are  two  persons  who  have  such 
rights;  and  a  wrongdoer  who  meddles  with  the  thing  may 
he  exposed  to  two  actions.  Thus  if  A  lends  a  chattel  to 
B,  with  a  right  to  take  it  hack  at  any  time, 'both  A  and  B 
have  the  right  of  present  possession,  and  if  C  wrongfully 
stakes  it  from  B  or  injures  it,  both  may  sue  him  for  the 
wrong. 
Persona  hav-  But    a    person  who,  although  having  property  rights  in  a 

"f  present*  thing,  has  no  right  of  present  possession,  can  not  sue  for  any 
possession,  jjjj.gj.fgj.gmjg  .^jj.jj  ^jjg  thing  that   merely  violates  the  right  of 
possession,  hut  only  for  such   an   impairment   of   its  physical 
conditioni  as  interferes  with  the  exercise  of  whatever  right  of 
use  or  enjoyment  he  mayhaTre  in  it.     Thus  a  person  who  has 
a  right,  of  way,  over  land   may,  have  an  action  for  digging   a 
ditch  or  building  a  fence   so   as   to   obstruct  his  passage,  hut 
not  for  doing  the  same;  acts  on  another  part   of  the  land   or 
for  merely  paBsirig   over   the    way  when   he   himself   is   not 
using:  it. 
Porwhata  "        A   porsou    who   has   a  reversionary   interest   in   a  thing, 
'23^"u°r  and  who  therefore    has    no   present  right    of   use    at,  all,  but 
will    have  'a   right    of  use    in    the   future  wlien    the    present 
possessor's  right    has    come    to    an    end,    is    only  wronged  by, 
and  can  only  sue  for,  an  injury  to  the  thing -of  such    a   per- 
manent nature  that  his  right    of   use  will    be    impaired  by  it 
when  the  time    comes  for  him  to  enjoy  it.     Thus    if   land   is 
let  for  ten  years,  and   during    that   time   a   trespasser   enters 
upon,  the  land  and  cuts   and    carries   away  grass   or   growing 
crops,  that  is  an  injury  to    the    tenant  only,  not  to  the  land- 
lord.    But  if  he  iouts  tiinber  or  teairs  down  a  house,  that  is  a 
•  violation   of  the;  rights   of  the    landlord    as    well  as   of  the 
tenant,  because  when  the  tenancy  is  endtfd    the   property  will 
revert  to -the    landlord    in    a   condition    less   fit   for   his  use. 
Permanent  The  courts    have    experienced   Considerable,  difficulty  in  dcter- 
junes.    jjjjjjjjjg  ^vhat  kinds   of   injuries. are  sufficiently  permiinetit  in 
their    nature   to    amount    to   violations    of   the    reversioner's 
rights.     But  that  is  d  matter   of  detail   merely ;    the   general 
principle  is  quitQ  '  clear   that   a   person  who  has' a  right  in  a 
thing   exercisable  only  in    the  ,  future   can    only  sv,e  for  i  .oh 
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injuries  to  it  as  will  affect  his  future  enjoyment  of  it.  But 
for  such  injuries  he  may  sue  immediately,  and  need  not  wait 
till  his  right  of  enjoyment   accrues. 

443.     Property  ^s   divided  into  real  and  personal.    These    Real  and 

,  ,  personal 

names  are  somewhat  .inappropriate.  The  word  real'  means  property, 
etymologically  that  which  pertains  to  a,  thing.  But  all  normal 
property  rights  are  rights  in  things.  On  the  other  hand  all 
rights  belong  to  persons,  and  there  seems  to  be  no  propriety 
in  specially  designating  a  particular  class  of  property  rights 
as  personal.  In  the  civil  law  the  names  real  and  personal,  as 
applied  to  rights,  mean  the  same  as  in  rem  and  in  personam. 
The  origin  of  the  common  law  significations  of  the  terms 
was  as  follows.  In  the;  civil  law  a  real  action'  is  one  th^vt 
is  brought  to  specifically .  enforce  a  right  ira  rem,;  e.g.  to 
recover  the  actual  possession  of  ^  a  thing,  either  movable  or 
immovable,  in  which  the  plaintiff  has  a  right  of  possession ;;. 
while  a  personal  action  lies  to  enforce  a-  right  in  personam,^ 
e.g.  an  obligation  to  pay  a  debt  or  to  make  -  compensation'^ 
for  a  wrong.  The  old  English  lawyers  adopted  this  classifica- 
tion of  actions,  but,  as  was  the .  case  with  some  others  of 
their  borrowings  from  the  civil  law,  they  either  misunder- 
stood it  or  deliberately  altered  it.  They  confined  the  name 
real  actions  to  actions  which  were  brought  to  recover  the 
possession  of  land  or  to  specifically  .enforce  certain  rights  in 
rem  which  were  more  or  less  directly  connected  with  the  use 
of  land,  and  classed  all  other  actions,  including  actions  for 
the,  recovery:  of  •  the  possession  of  chattels,  as  personal  actions; 
In  course  of  time  the  names  real  and  personal  were  carried 
over  from  the  actions  to, , the  rights  upon  which  the  actions 
were  based ;  those  rights  which  could  b&  vindicated  in  real 
actions  were  called  real,  rights  or  real  property,  and  those 
whose  violation  gave  rise  to  personal  .actions  only  were  called 
personal    rights    or    personal    property,  •     , 

There  is  no  general  definition  of  real  or  personal  pro-  no  general 
pert/,,  because  the  distinction  between  the  two  was  not  ^"^"^ 
originally    made    upon    any  .theoretical    or    systematic    b<isis. 

'  Latin  realis,  ■•from  ■  ret. 
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The  feudal  Sfieablng  roughly,  it  may  h»  said  that  real  property  com- 
prises certain  rights  in  land  or  rights  in  some  way  connected 
with  the  use  of  land,  which  in  the  time  of  the  feudal  system 
were  brought  under  feudal  rules,  while  under  personal  property 
are  included  all  property  rights  which  for  any  reason  did 
not  find  a  place  in  that  system.  The  law  of  real  property  is 
in  the  main  constructed  of  feudal  materials,  and  still  presents 
in  many  parts  a  somewhat  archaic  complexion,  though  it 
contains  a  large  infusion  of  modern  elements,  and  especially 
in  those  portions  of  it  which  are  administered  in  courts  of 
equity,  has  borrowed  to  a  considerable  extent  from  the  civil 
law.  The  law  of  personal  property  on  the  other  hand  has 
taken  very  little  from  the  feudal  law,  and  is  much  more 
modern  in  character  than  the  other. 

444.  Real  property  is  described  as  consisting  of  land,  tene- 
ments and  hereditaments,  which  appellations  are  not  mutually 
exclusive.    The  meaning  of  land  has  been  already  explained. 

Land.  tene.  The  names  tenement  and  hereditament  are  used,  like  the  word 

heiedita-    property,  to   denote   either   the   right   or   the   thing,  whether 

corporeal  or  incorporeal,  which  forms  the  subject  of  the  right. 

Tenements.  Tenement  is  anything  which  is  capable  of  being  held  under 
feudal  rules,  or,  in  technical  language,  held  on  tenure.  It 
therefore  includes  land  and  all  rights  in  or  connected  with 
land  which  in  the  old  law  implied-  the   existence  of  a  feudal 

Heredita-  relation  between  the  holder  and  a  feudal  lord.  Hereditament 
is  anything  which  on  the  holder's  death  descends  to  his  heir, 
i.e.  which  can  be  inherited.  One  of  the  chief  differences 
between  real  and  personal  property  is  that  the  former  in 
most  cases  passes  to  the  heir  of  the  holder  at  his  death, 
while  the  latter  does  not,  but  goes  to  an  entirely  different 
person,  who  is  known  as  the  personal  representative  of  the 
deceased.  Hereditaments  include  land  and  also  most  rights 
which  are  classed  as  tenements^  together  with  a  few  things 
and  rights  which  are  neither  land  nor  tenements,  such  as  heir- 
looms, '  the  right  to  take  advantage  of  the  breach  of  a  con- 
dition subseqttent,'  or  the  right  to  acqtiire  an  estate  by  entry." 

8  See  I  661.  »  See  g  261.  274.         "  See  ?  460,  893. 
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Land,   and   also  tenements  and  hereditaments  when   con-  Things  mai 

.,         1  ,.  1111-  ,.1  11  ""^  poisoual. 

Bidered  as  things,  are  called  things  real,  while  all  other 
kinds  of  things  are  things  pergonal,  The  jiistinction  between 
things  real  and  things  personal  does  not  correspond  exactly 
to  that  between  real  and  personal  property.  Although  land, 
the  thing,  is  always  real,  there  are  some  r-ights  in  land  which 
are  peirsonal  property.  The  same  is  true  of "  incorporeal 
hereditaments. 

The  dififerences  between  real  and  personal  property  are  so 
many  and  important  that  it  will  be  necessary  to  treat  of  the 
two  kinds  of  property  separately.  Eeal  property  will  be  first 
considered. 
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CHAPTEE    XXVII. 

THE  FEUDAL  SYSTEM. 

The  feudal  445.     The  feudal  system  has  been  described   as   "a  corn- 

s'stem.  * 

plete   organization    of   society    through    the    medium    of  land 

tenure,  in  which  from  the  king  down  to  the  lowest  landowner 

all  are  bound  together  by  obligations   of  service  and  defence; 

the  lord  to  protect  his    vassal,  the  vassal  to  do  service  to  his 

lord ;  the  defence  and  service  being    based    on    and.  regulated 

by  the  nature  aud  extent  of  the  land  held  by  the  one  of  the 

other."     Sometimes    "  the    rights    of   defence    and    service  are 

supplemented  by  the  right  of  jurisdiction.     The    lord  judges 

as  well  as  defends  his  vassal;    the    vassal  does   suit'    as  well 

as  service    to   his    lord,"'      There    were    thus    three    elements 

that  entered    into    the    feudal    system :  (1)  a  personal  relation 

between    lord   and  vassal,  (2)   a  relation    of   land-holding,  (3) 

jurisdiction.       The    first    two    were    essential,    the    last    very 

common. 

Tiiepersocai  446.     1.     The    personal    relation.     Commendation,  or  the 

relation. 

practice    of   free    individuals   voluntarily  attaching  themselves 
"""tiS™^"'  ^"  *^®  capacity  of  followers  or  retainers  to  chiefs  or  powerful 
men,  prevailed    long    before  the  feudal  system   among  all  the 
Teutonic   tribes,    and    very  similar    customs    have    existed    in 
other  nations.     This  was   one    of  the   roots  of  feudalism      In 
^"b'aron^'^'  *^®  fcudal  terminology  the  superior  was  called    lord,  and    tho 
inferior    vassal,    baron*     or    simply    man.      The    relation    of 
vassal  did  not  imply  anything  derogatory    to   the    status  of  a 
free    man.     It    wa!s    entered    into  by  the  voluntary  agreement 
Heaity.      of  the  parties,  the  vassal  taking    an    oath    of  fealty  or  faith- 
fulness   to   the    lord,  and  usually  also  performing  a  ceremony 
Homage,    called  homage  (homagium)  or   manhood,    "openly  and  humbly 
kneeling,  being  ungirt,  uncovered,   and   holding  up  his  hands 

1  Attendance  at  the  lord's  court;  see  i  101,  454. 

2  1  Stubbs,  Const.-  Hist,  of  Eng.,  Ch.  IX. 
sSeeHS. 
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both  together  between  those  of  his  lord,  who  sate  before  him ; 
and  there  professing  that  he  did  become  his  man,  from  that 
day  forth,  of  life  and  limb  and  earthly  honor ;  and  then  he 
received  a  kiss  from  his  lord."*  The  vassal  might  at  any 
time  put  an  end  to  the  relation  by  a  formal  "  defiance  "  or 
renunciation. 

A  man  who  was  himself  a  vassal  might  in  turn  have 
vassals  under  him  to  whom  h6  stood  in  the  relation  of  lord. 
Such  a  person  was  called  a  mesne  or  intermediate  lord  ;  and 
at  the  top  of  the  whole  system  stood  the  King  as  lord 
paramount.  The  feudal  lords,  besides  their  free  retainers, 
usually  had  unfree  dependants.  Some  of  those  were  mere 
slaves,  who  were  regarded  as  property  and  stood  in  no  feudal 
relation  to  their  master,  and  others  were  in  various  conditions 
intermediate  between  freedom  and  slavery,  whose  relations  to 
their  lord  were  to  some  extent  brought  under  feudal  rules. 

447.  2.  The  relation  of  land  holding.  The  land  held 
by  the  vassal  of  the  lord  was  called  a  benefice  (beneficium), 
fief,  fee,  feu  or  feud.'  Originally  benefices  were  granted  by 
the  kings  or  chiefs  of  the  barbarous  tribes  who  overran  the 
Roman  empire  to  their. friends  or  followers;  and  in  troubled 
times  small  land  owners  for  the  sake  of  protection  surrendered 
their  lands  to  powerful  men,  or  to  ecclesiastical  corporations 
thus  putting  them  under  the  protection  of  the  church,  and 
received  them  back  as  benefices. 

Feudalism  arose  from  the  fusion  of  the  system  of  com- 
mendation with  that  of  benefices.  In  England  at  least  the 
two  relations  became  inseparable.  The  relation  of  lord  and 
vassal  could  not  exist  unless  the  vassal  held  land  of  the 
lord,  and  a  fief  could  not  be  held  except  by  a  vassal  of  a 
lord. 

A  vassal  to  whom  land  was  given  by  his  lord  did  not 
become  the  owner  of  the  land.  He  acquired  only  an  inferior 
I)roperty  right  in  it,  which  was  called  an  estate;  and  he 
himself  was  not  called  owner  (dominus,)  but  tenant  or  holder. 

*  2  Blacketoues's    Commentaries  63. 

6  The  etymology  of  these  terms,  except  benefice,  is  uncertain,  and 
has  been  the  subject  of  much  controversy. 
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AUoSiai     Land  which  was    not    held    of  a    lord  was  known  as  allodial 
land  (allod,  allodium.) 

iDfeudation.  The    act    of   giving   land    by    a    lord    to    his    vassal    was 

called  infeudation  ;  if  the   vassal  in   turn  gave  it  to  a  vassal 

sab-mfeuda-  of   his    own,    that    was    known    as    sub-infeudation.      Legally 
*'°"'       there    was  no  limit  to  the    number    of   sub-in feudations   that 
might  be  made    of    the    same    land.     Infeudation  was   accom- 
plished by  the  ceremony  of   investiture,  by  which  in  the  pre- 

invcsHtnre.  sence  of  his  other  vassals*  or  certain  of  them  the  lord 
declared  that  he  gave  the  land  to  the  vassal  and  stated  the 
terms  and  conditions  of  the  gift.  The  vassal  swore  fealty  to 
his  lord  and  in  most  cases  did  homage,  and  thexi  received 
from  his  lord  a  ring  or  garment  (vestimentum)  as  a  symbol, 
by  which  ceremony  he  was  regarded  as  being  put  into  the 
possession  of  the  land.  Investiture  was  thus  a  bilateral 
juristic  act  involving  the  consent  and  active  participation  of 
both  the  lord  and  the  tenant ;  it  included  the  putting  the 
tenant  into  possession  of  the  land.  It  was  entirely  oral,  no 
writing  being  used  but  the  memories  of  the  witnesses  being 
relied  upon  for  evidence  of  the  transaction. 
Seizin.  ^48.     A  tenant  who  had  been    duly  invested  by  his  lord 

was  said  to  be  seized,  or  to  have  or  be  in  seizin,  of  the  land 
or  of  the  estate.  Seizin  is  commonly  said  to  be  the  same  as 
possession.  If  that  was  ever  true,  it  certainly  is  not  true 
now.  It  is,  and  for  several  centuries  has  been,  possible  and 
common  for  a  person  to  be  in  possession  of  land  without 
being  seized  or  to  be  seized  without  being  possessed.  It  was 
a  principle  of  the  ancient  common  law,  long  since  obsolete, 
that  the  ownership  of  or  an  estate  in  a  corporeal  thing  could 
not  be  acquired  without  getting  possession  of  it ;  but  that  rule 
did  not  apply  to  incorporeal  things.  A  person  who  in  that 
manner  acquired  a  right  in  any  corporeal  thing,  land  or  a 
chattel,  was  said  to  be  seized.  The  land  of  which  a  free 
tenant  was  invested  with  seizin  might  be  in  the  actual 
occupation  of  unfree  holders  or  of  hirers ;  but  such  persons 
were  at  first   regarded   as   not    having   possession    of  it,  but 

6  The  peers  of  the  lord's  court ;  see  i  454. 
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only  detention,  so  that  their  occupation  did  not  interfere  with 
the  possession  of  the  invested  tenant.  In  such  cases  seizin^ 
whether  legally  identical  with  possession  or  not,  actually 
coincided  with  it.  Afterwards  unfree  holders  and  hirers  came 
to  be  ranked  as  possessors,  though  they  never  were  admitted  to- 
have  seizin,  so  that  seizin  and  possession  might  be  separated. 
The  original  meaning  of  seizin,  therefore,  was  either  the  pos- 
session of  a  corporeal  thing,  or  the  holding  or  gwasi-possession 
of  a  right  in  such  a  thing  acquired  by  getting  possession  of 
the  thing,  which  would  of  course  be  easily  confounded  with 
the  possession  of  the    thing  itself. 

At    a    very    early   period    the    word    seizin    ceased    to    be     Presoab 
applied  to   the    holding   of  chattels  and  was  confined    to    the      seizin. 
holding    of   lands,    tenements    and    hereditaments,  i.e.  of   real 
property,  and  on  the  other  hand    it    was   extended  to  include 
the   holding  of  incorporeal  hereditaments.     This  is  its  present 
use.     It  now  denotes,    and    for   a    long  time  has  denoted,  the 
having  the  status  and  estate  of   a  freehold  tenant  in  a  thing 
real,  corporeal  or  incorporeal,  whether    the    tenant  has  posses- 
sion or  acquired  his  right   by  getting  possession  or   not.     The    seeondary 
word  seizin  is  also  used  as  synonymous,    in    some  cases,   with      aeizm. 
estate,  to  denote  the  right  of  the  tenant  itself  instead  of  the 
fact  of   the  g'wasi-possession  of  the  right. 

449.     A  feud   might  be   granted  to  a  tenant  for  his  life    Grants  for 
only,  or  to  him  and  his  heirs  forever.'    Apparently  the  former  perpetuity, 
was  at  first  the  more  common  way,  for  it  was  the  rule  of  the 
common  law  that  if  land  was  granted  to  a  man  and  no  other 
duration    of   his  holding  was  specified,  the  grant    was  for  his 
life.     And  such  is  still  the  law.     Also  even  when  the  feud  was  sighta  of  tto 
descendible  to  the  heir,  the  heir  did  not  becorne  tenant  until   admission. 
he  had  been  admitted  as  such  by  the  lord.    He  was  obliged  to 

7  Blackstone  says  that  feuds  were  at  first  granted  precariously,  to  be 
held  at  the  will  of  the  lord,  who  might  at  any  lime  take  back  his  gift. 
(2  Black,  Com.  55.)  But  later  writers  have  denied  this.  Feuds  were 
probably  not  so  granted  in  England  after  the  Norman  conquest;  though 
there  are  some  things  in  the  law,  e.g.  the  rules  as  to  the  effect  of  ouster, 
{See  ?450),  wJiich  seem  to  point  back  to  a  .time  when  feuds  were  pre- 
carious. 
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make  an  application  to  the  lord  for  the  delivery  to  him  of  the 
land,  or,  as  the  technical  phrase  was,  to  "sue  his  livery" 
from  the  lord.  The  lords  took  advantage  of  this  to  exact 
payments  from  heirs,  as  if  the  admission  were  a  matter  of 
grace  which  the  lord  might  withhold  if  he  chose.  Between 
the  death  of  his  ancestor  and  his  own  admission  the  heir  had 
no  estate  or  seizin,  no  jus  in  re,  in  the  land.  If  any  person 
trespassed  upon  the  land,  the  heir  could  have  no  action -against 
the  wrongdoer  for  the  injury ;  he  had  not  been  wronged,  no 
right  of  his  had  been  violated.     He  had  only  a  claim    to  the 

Here  right,  estate,  ju8  ad  rem,  which  was  called  a  "  mere  right"  or  a  "bare 
right,"  and  which,  if  the  lord  refused  to  admit  him,  he  could 
enforce  by  means  of  a  real  action,  and  so  get  himself  duly 
invested  with  the    estate.    It  was  a  facultative  right  merely. 

EiRhts  of    As  soon,  however,  as  he  had  been  admitted   and  invested,  his 

heir  after 

admiBsion.  estate  was  deemed  to  relate  back  to  the  time  of  his  ancestor's 
death,  as  if  the  admission  had  taken  place  at  that  time,  and 
he  could  then  sue  a  stranger  for  any  trespass  committed 
upon  the  land  in  the  mean  time. 

ouBtor.  450.     Although,   if   a    feud    was    given    for   life    or   in 

perpetuity,  the  lord  had  no  right  to  expel  a  tenant,  yet, 
whether  by  a  mere  survival  from  a  time  when  feuds  were 
precarious  or  because  of  the  importance  of  always  having  a 
de  facto  tenant  who  could  perform  the  feudal  services,  the 
rule  prevailed  that  if  the  lord  did  eject  a  tenant  and  admit 
another  in  his  place,  the  rightful  tenant  thus  dispossessed  lost 
not  only  the  possession  in  fact  and  the  power  to  exercise  his 
right,  but  he  lost  his  right,  his  estate,  itself.  He  ceased  to  be 
tenant,  lost  his  seizin,  in  technical  language  was  ousted,  and 
had  only  remaining  a  bare  right  similar  to  that  of  an  heir  before 
admittance  by  the  lord,    a    right    to    recover    his    estate  by  a 

Bights  of    real    action    or    other   appropriate    proceeding.      In  the    mean 

the  de  facto      ,  /»    1 1  i       • 

and  rightful  time  the  person  wrongfully  admitted  by  the  lord  became   not 

tenants.  n     i       i 

only  the  possessor  of  the  land,  but  the  tenant  of  the  estate  with 
all  the  rights  and  duties  of  a  tenant.  He  only  could  sue  for 
any  injury  done  to  the  land.  And  the  rightful  tenant,  although 
he  could  sue  the  usurper  for  the  -  original  wrong  committed 
by  the  very  act   of  expelling  him,  since  at  that  time  he  was 
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Still  seized,  could  not  sue  him  for  his  continued  after  posses- 
sion of  tlie  land  or  for  any  injury  that  ho  did  to  it  while  in 
possession,  nor  could  the  rightful  tenant  sue  a  stranger  for 
any  trespass  committed  upon  the  land  while  the  usurper 
remained  in  possession;  because  during  that  time  the  estate, 
the  right  of  property,  was  in  the  usurper  not  in  the  rightful 
tenant. 

The  usurper  was  not  the  successor  of  the  rightful  tenant;  oustor  is  not 
he  did  not  obtain    by  the    usurpation  the  same  estate    in  the  '"'"='''*°°- 
land  which  the  rightful   tenant    had    had    before    him,  but  a 
new  and    independent    estate,  derived  directly  from   the  lord; 
and  the  former   estate   of   the    lawful  tenant  was  simply  des- 
troyed.'    The  usurper's  new  estate,  however,  was  a  defeasible  Regumngot 
estate,  that  is,  it  could   be    defeated  or  put  an  end  to  by  the  ^^"^^(^^ 
rightful   tenant  by  proper    proceedings    for    that    purpose,  e.g.    ^^si'ts." 
by  a  real  action.     And  when  that  was  done,  and  the  rightful 
tenant  had  regained  his  seizin,  he  in  turn  did  not  come  in  aa 
successor    to    the  new  estate    of   the   usurper;  but  that  estate 
was   extinguished,  and    the    rightful    tenant    was    regarded  as 
being  "  in  of  his  old  right,"  that  is,  his  former  estate,  which 
had   been  destroyed  by  the  usurpation,  was  revived  and  again 
vested  in   him,   and,    like    the    heir's   estate    after    admission, 
related  back  to  the  time  of  the  ouster,  and  was  deemed  never 
to  have  been  interrupted.      The   lawful  tenant  therefore,  hav- 
ing   regained    his   former    estate,  could  now.  treat  the  usurper 
as  having  never  had  any  estate    but    as    having  been  a   mere 
trespasser,   and   could  hold  him  responsible  in  a  proper  action 
for  the  wrong  done  by  his  unlawful   occupation    of   the    land 
and  also  for  any  damage  that  he  had  done  upon  it  during  his 
occupancy,  and    could  have  a  like  action    for    similar  damage 
against  any  stranger  who  had  trespassed  upon    the   land  after 
the  ouster. 

In  order   therefore  to  have    a   complete   and    indefeasible  Egsentinisoi 
title  to  land  a  person    must  have  both  the  seizin  and  a  good       title, 
right  to  the  seizin.     Such    a    title    is    called    a    double  right, 
JUS  duplicatum,  droit  droit  or  juris  et  seizinae  conjundio. 

8  See  i  207. 
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461.  A  lord  who  had  given  land  to  a  tenant  retained 
nevertheless  a  certain  right  or  interest  ift  the  land,  which  was 
a  property  righK  He  had  a  right  to  the  feudal  services 
which  the  tenant  was  boufld  to  rendei-,  and  a  chance  that  the 
land  might  come  back  into  his  posses^ttii  again,  or,  in  tech- 
nical language,  escheat  to  him,  by  reason  6f  the  tenant's 
forfeiting  his  estate  through  failure  to  perform  his  services  dt 
through  the  commission  of  certain  crimes  or  of  his  dying 
without  leaving  any  heir  tb  whom  it  could  descfend.  These 
rights  were  all  that  the  lord  had  in  a  fetid  Which  had  been  givefl 
to  a  tenant  and  his  heirs  in  pefpfettiity.  The  right*  of  the 
lord  were  called  collectively  an  hon6r,  lordship  or  seignioi-y. 
They  were  a  kind  of  hereditatnent,  but  were  hot  regarded  as 
constituting  an  estate  in  the  land.  But  if  the  land  had  not 
been  granted  in  perpetuity,  e.g.  if  the  gift  had  beeh  only  for 
the  tenant's  life,  then  the  lord  in  addition  tb  his  lordship 
had    also  a  reversion  in  the  landj  which  was  an  estate. 

452.  3.  Judicial  powers;  Sometimes,  but  not  always, 
the  loitl,  ia  addition  to  the  personal  relation  and  the  relation 
arising'  from  land  holding  that  existed  between  hiin  and  his 
vassals,  had  judicial  powers  over  theiU,  that  is,  had  the  right 
to  hold  courts  for  the  trial  of  causes  in  which  they  wetB 
concerned.  These  will  be  more  fully  described  in  connection 
with  the  subject  of  manors  next  to  be  takeii  lij). 

453.  A  manor'  («iOwenM?»)  is  a  ^mall  territory,  often 
teoterminbus  with  a  township  or  parish,  orgatllzed  in  a  peculiar 
manlier  under  the  jurisdibtibh  of  a  lord,  who  niay  or  tiiay  not 
be  a  nobleman.  A  great  part,  but  nbt  the  whole,  of  the  area 
of  England  is  covcired  by  mafaots.  The  chief  officer  of  a  manor 
is  the  steward,  who  is  the  agent  and  representative  ofthe  lord. 

9  The  origin  of  manors  ia  involved  in  much  bbacurlty  and  dispute. 
Some  authorities  regard  them  as  having  been  originally  the  free  towiishijs 
or  village  cotmUhilies,  in  which  the  Ehglish  ooriijuereft!  of  Britkin  settled 
themselves,  which  in  some  way  fell  under  the  power  of  feudal  lords,  or  as 
having  been  in  some  cases  formed  on  the  model  of  those.  Others  deny 
that  the  English  settlers  ever  were  so  organized,  and  assert  that  manors 
had  from  the  first  a  servile  charadler,  being  the  estates  of  great  meiii 
peopled  by  their  dependents,  and  that  the  introduction  of  free  tenants  was 
a  later  innovation.    See  Seebohn,  English  Village  Communities,  Chapt.  XI. 
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The    land    of   the    manor    is,    or    anciently  was,  divided  ™g^"„o°' 
into   four    parts.     There  was    first   the  lord's  demesne    teffae  The  demesne. 
dominicales,  which   was   the  portion  that  he  retained   for  his 
own    use,  on  which   stood   his   manor  house    or    mansion.     A    Thetene- 
second  part  was  held  of  the   lord   by  free  tenants,  who  were 
called  the  barons  of  the  manor.     Thirdly,  there  were  the  hold- 
ingS  of  the   uilfree   tenants.     The   land   held  by   the  tenants 
constituted  the  tenelnental  land  of  the  manor.      Lastly,  what   The  wast*, 
remained  formed  the  common   land   or   waste   of  the    manor, 
called  also  the  Ibrd's  waste,  which   was   in    the   possession   of 
the  lord^  but  in  which  the  tenants  had  various  rights  of  use, 
such  as  the  right  to  pasture   cattle   or   to   take    wood  or  turf 
for  fueli 

464.     Incident  to  every  manor  were  the  manorial   courts,  The  mnnoriiu 
which  were  or  might  be  three  in  number. 

The   first   and    most   important   of  these  was   the   Court    The  court 

*•  Baron, 

Baron,  the  court,  that  is,  of  the  barons  or  free  tenants  of  the 
manor,  who  were  called  the  pares  or  peers  of  the  court. 
This  court  was  an  assembly  of  the  free  tenants,  and,  like  the 
old  English  courts  generally,  was  partly  a,ix  administrative  and 
partly  a  judicial  body.  In  the  former  capacity  it  attended 
to  the  general  business  of  the  manor,  which,  as  has  been  said,"* 
absorbed  the  whole  or  a  part  of  the  functions  of  the  township. 
In  the  latter  capacity  it  acted  as  a  court  in  the  proper  sense 
and  trifed  causes.  It  had  jurisdiction  of  suits  relating  to  lands 
ia  the  rnanor  and  of  petty  personal  actions  where  the  debt  or 
damages  did  not  exceed  forty  shillings^  It  was  the  lord's 
court ;  the  pi-ofits  of  it  accrued  to  himj  and  he  or  his  repre- 
sentative, usually  the  steward  of  the  manor^  was  its  presiding 
officer.  This  court  was  essential  to  a  manor)  and  if  the  num- 
ber of  tenant's  for  any  reason  was  so  dimitaiished  that  there 
did  not  remain  at  least  twd  suitors  to  constitute  the  court, 
the  manor  became  extinct. 

The    second   of   the    manorial  courts  was   the   Customary   TheCnsto- 
Court,  which  had  superintendence  of  the  holdings  of  the  unfree 
tenants:     This  also  was  presided  over  by  the  lord's  steward. 

10  gee  il05. 
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The  Court  In  some  manors  there  was  a  third  court,  the  Court  Leet, 

held  before  the  steward  of  the  manor,  which  was  a  criminal 
court  having  jurisdiction  of  various  pett^'  offences,  and  also  had 
certain  administrative  functions.  The  right  to  have  such  a 
court  was  not  incident  to  eveiy  manor,  but  was  conferred 
U230n  the  lord  by  a  special  royal  grant  or  charter. 

PranohiBes  455.     Somctimes    several    manors    under    the    same    lord 

were  grouped  together  for  the  purpose  of  holding  these  courts, 
and  one  set  of  courts  was  held  for  all,  which  were  regarded 
as  the  courts  of  each  manor  respectively.  Such  a  group  of 
manors,  or  the  right  of  the  common  lord,  was  called  a  liberty 
or  franchise ;  and  the  courts  of  the  liberties  often  possessed 
by  virtue  of  grants  from  the  crown  a  somewhat  more  ex- 
tended jurisdiction  than  the  ordinary  manorial  courts.  Their 
jurisdiction  was  sometimes  concurrent  with  and  sometimes 
exclusive  of  that  of  the  public  popular  courts,  but  never 
excluded  the  jurisdiction  of  the  King's  courts. 

The  feudal  456.     The  beginnings  of  the  feudal  system  can  be  traced 

iSani  in  England  before  the  Norman  conquest.  The  practice  of 
commendation  and  the  personal  relation  of  lord  and  retainer 
were  common,  and  grants  of  land  were  made  on  condition  of 
the  performance  of  services  by  the  grantee.  But  at  the  time 
of  the  conquest  that  system  had  reached  a  much  fuller 
development  in  Normandy  than  in  England,  and  during  the 
century  or  two  following  the  conquest  the  Norman  lawyers 
made  the  system  with  which  they  were  familiar  the  basis  of 
the  land  law  of  the  latter  country.  All  the  land  was  brought 
under  feudal  rules,  so  that  since  that  period  there  has  been 
no  allodial  land  in  England. 
The  land  By  the  feudal  law,  which    is   still   in    force,  the  King  is 

to  king,  the  owner  of  all  the  land  of  the  kingdom.  No  one  but  he 
can  own  land ;  the  utmost  right  that  a  subject  can  have  in 
it  is  an  estate,  which  theoretically  at  least  is  an  inferior 
property  right.     The  legal  theory  is  that  all  titles  to  land  are 

Grants  from  derived  immediately  or  mediately  from  the  Crown.     The  King, 

the  king.  ..... 

having  it  all  in  his  hand,  is  supposed  to  have  granted   it   in 

the  first   place   to   his   own    vassals,  who,  holding  it  directly 

Tenants  in   ^^.^^  ^^^^^  ^^^^  Called  tenants  in  chief  {in  cajpite.)    Some  of 
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those  granted  parts  of  it  to  their  own  vassals,  thus  becoming  nc^rantsby 

themselves    mesne    lords,    and    these    latter    grantees    in    turn 

allotted  portions  of  it  to  tenants  under  them;  and  so  on,  until 

the   land   at   last   reached   the  actual  holder,  who  was  called 

the  terre  tenant  or  tenant  paravail,  and  the  feudal  hierarchy'    The  tent 

tenant. 

was  constituted    from  the   top  downwards. 

This  theory  represents  to  some  extent  what  actually  took  Tinth  of  the 

1  A  <■  1         »T  •■/.,•  toudal  theory. 

place.  Alter  the  Norman  conquest  and  after  the  various 
civil  wars  with  which  England  was  distracted  extensive  con- 
fiscations took  place,  bringing  a  gteat  deal  of  land  into  the 
King's  hands,  which  he  did  grant  out  as  fiefs;  and  doubtless 
his  grantees  in  turn  often  made  grants  to  their  own  retainers. 
It  would  be  almost  necessary  for  a  Norman  noble,  holding 
large  estates  from  the  King  for  which  he  was  bound  to 
perform  jnilitary  service,  to  provide  himself  in  that  way  with 
a  surrounding  of  knights  and  men  at  arms.  Probably  most 
of  the  larger  tenants  in  chief  were  actual  beneficiaries  of  the 
King.     On    the    other  hand   it    is   probable  that  as  applied  to  Fendaiization 

.      .  .  ofallodial 

the  majority  of  the  smaller  holders  and  actual  cultivators  of  i™^ 
the  soil,  especially  those  whose  services  were  non-military,  the 
theory  of  a  grant  from  their  lord,  and  indirectly  from  the 
King,  was  a  mere  fiction,  that  the  feudal  rules  were  simply 
applied  to  their  lands  as  if  they  had  received  them  by  such 
grants,  when  in  fact  they  had  not. 

457.  From  about  the  time  of  Henry  I  the  feudal  system.    Decline  ot 

.    ■'  .  J  I     thefeudal 

yielding  to  the  conditions  of  a  progressive  society,  began  to  de-  system. 
cline.  Gradually  the  personal  relation  between  lord  and  vassal 
dwindled  away,  the  public  courts  encroached  upon  and  finally 
entirely  swallowed  up  the  judicial  powers  of  the  manorial  tri- 
bunals, and  slavery  and  serfdom  disappeared  before  advancing 
civilization;  till  at  last  there  remained  nothing  of  the  impos- 
ing organization  of  feudalism  but  certain  rules  relating  to  the 
holding  of  land,  and  even  these  have  undergone  many  and 
importsint  modifications,  usually  in  the  direction  of  enlarging 
the  rights  of  the  tenant.  Certain  aspects  of  this  process 
4equire  to  be  noticed. 

458.  Since    the    holding'  of   land    of   a    lord   implied    a   Alienation 
personal  relation  between  him  and  the  tenant,  it  would  follow 
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naturally  that  neither  party  could  transfer  his  rights  in  the 
land,  and  thus  introduce  a  stranger  into  the  relation,  without 

AttoniKont.  the  Consent  of  the  other.  Such  consent  on  the  part  of  the 
tenant  was  called  attornment ;  he  was  said  to  attorn  to  his  new 
lord.  Blackstone  thinks "  that  non-alienability  by  the  tenant 
was  in  fact  the  original  rule,  at  least  as  to  that  class  of  feuds 
known  as  true  and  proper  feuds,  that  is,  those  which  had 
really  been  granted  by  lords  to  their  vassals  on  condition  of 
military  service.  Probably,  however,  it  was  at  no  time  the 
general  law  in  England   that  iands  held  of  mesne  lords  eould 

Babinfenda-  not  be  alienated.  Sub-infeudation  was  freely  permitted,  be- 
cause by  that  the  new  tenant  did  not  come  into  any  direct 
relation  with  the  original  lord,  to  whom  the  original  tenant 
remained  responsible  for  the  feudal  services  due  from  the 
land.  So  that  a  tenant  who  wished  to  sell  his  land,  if  he 
was  not  permitted  to  alienate  it,  made  a  sub-infeudation  of 
it  to  the  buyer,  becoming  nominally  the  buyer's  lord  and 
taking  the  buyer  nominally  as  hie  subtenant. 

The  statute  The    lords,  however,  found  that    by  sub-infeudations  they 

jiMoemj)  res.  j^^^^  ^^  ^^^^  practically  rendered  unable  to  enforce,  their  feudal 

rights  against  their  own  tenants,  and  they  had  no  claim 
against  the  subtenants.  To  remedy  this  evil  the  statute  of 
quia  emptores^  was  passed,  which  enacted  that  on  all  sales  or 
feoffments  of  land  the  transferree  should  hold  it,  not  of  his 
immediate  transferor  but  of  the  chief  lord  of  the  fee  from 
Thestatutea  whom  the  latter  held  it.     This  statute  did  not  extend  to  the 

da  vrerogakva  ry       y      i.  l       •         i  •    p     i      .  ?      >i  •    ■  i 

rejis.  King  s  tonauts  in  chief,  but  a  similar  provision  was  made  as 
to  theni  by  the  statutes  de  prerogaiiva  regis.^  By  those  acts 
the  lord  was  brought  into  a  direct  feudal  relation  with  the 
person  who  would  otherwise  have  become  his  tenant's  sub- 
tenant, and  could  enforce  his  feudal  rights  directly  against 
him.  Their  practical  effect  was  to  prohibit  sub-infeudation  and 
permit  tenants  freely  to  transfer  their  estates.  Since  those 
statutes,  therefore,  it  has  been  legally  imposfiible  for  any  one 
but  the  King   to    make   an    infeadation    or   to   create   a  new 


"  2  Black.  Com.  57,  »?  18  Edw.  L 

inr  Edw.  II.  and  84  Edw.  HI. 


THE   FEUD4.J:,  STTEM. 


309 


deed. 


manor,  and  all  laud  has  beeij  aljen^iWe.  But  the  same  form 
of  juristic  act  continued  to  be  used  for  transfer  which  had 
before  been  used  for    infeudation, 

459.     For  this  purpose  a  modified  form  of  the  old  feudal   PeoSmcnu 
ceremony    of    investiture    was    employed,    which    was    called 
feoffment   (Jeoffamentum,)    This  was  at  first  an  oral  gift  of 
the  land  in  the  presence  of  witnesses,  who  ought  to  be  persons 
living   in   the   neighborhood,  so  that   in   case   of  any  dispute 
afterwards    arising  they  could  be  called  upon  to  declare  what 
was  done.    Feoffment  had  to  be  perfected  by  livery,  e.i.  delivery.    Livery  of 
of  seizin,  until  which  the  feoffee   acquired    no   estate   in   tke     '*'"°' 
land. 

Livery  of  seizin  was  either  in  deed  or  in  law.  Livery  in  Li^ry  m 
deed  was  made  on  the  land,  by  the  parties  themselves  or 
their  attorneys,  in  the  presence  of  witnesses.  The  contents 
of  the  feoffment  were  declared  before  the  witnesses,  and 
then,  all  other  persons  being  off  of  the  land,  the  feoffor 
delivered  to  the  feoffee  a  clod,  a  twig  or  some  similar  thing 
from  the  land,  with  a  statement  that  he  delivered  it  in  the 
name  of  the  seizin  of  the  whole.  In  case  of  a  house,  the 
ring  or  latch  of  the  door  was  delivered,  and  the  feoffee  ientered 
alone,  the  house  being  empty,  and  shut  to  the  door,  after 
•which  he  opened  the  door  and  let  in  the  others.  Livery  in  uveryia 
law,  which  could  tfot  be  made  by  attorney  but  only  between 
the  parties  in  person,  was  made  not  on  the  land  but  near  to 
and  in  sight  of  it,  the  feoffor  saying :  "  I  give  you  yonder 
land ;  enter  and  tafee  possession."  This  was  valid  if  the 
feoffee  entered  during  the  feoffor's  life  time.  If  several  pieces 
of  land  •  lying  in  the  same  county  were  conveyed  by  one  cowtfe"! 
feoffment,  a  single  livery  of  seizin,  made  on  any  one  of  them, 
was  sufficient ;  but  if  they  were  situated  in  different  counties, 
livery  must  be  made  separately  in  each  county.  The  reason  for 
this  was  that  under  the  old  procedure  witnesses  from  one  county 
could  not  be  used  to  establish  a  feoffment  in  another  county." 
Also  if  the  lands  were  in  the  possession  of  subtenants,  though  i-aud  uoia  bj 
all  in  the  same  county,  there  must  have  been  a  separate  livery 
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of  the  holding  of  each  Bubtenant,  because  the  attornment  of 
each  subtenant  was  necessary,  which  fact  the  witnesses  had 
to  take  cognizance  of.  Fealty  and  homage  gradually  fell  into 
disuse 

In  course  of  time  it  became  customary  for  the  feoffor  to 
execute  and  deliver  to  the  feoffee  a  deed  of  feoffment  contain- 
ing a  description  of  the  land  and  the  terms  of  the  gift,  and 
by  the  statute  of  frauds  a  deed  was  made  necessary,^^  so  that 
an  oral  feoffment  would  not  now  be  valid.  After  the  statute 
of  quia  emptores,  and  perhaps  from  an  earlier  period,  admis- 
sion of  the  feoffee  by  the  lord  or  the  consent  of  the  lord  in 
any  form  was  not  necessary  to  a  transfer  of  land  from  tenant 
to   tenant. 

460.  As  the  feudal  system  faded  away  the  consent  and 
co-operation  of  the  lord  were  dispensed  with  in  all  cases  of 
the  acquisition  of  estates  by  free  tenants.  Wherever  admis- 
sion by  the  lord,  a  bilateral  act,  had  been  requisite,  the  person 
having  a  right  to  the  estate  was  allowed  to  acquire  it  by  a 
mere  entry  upon  the  land,  which  was  a  unilateral  act.  Thus 
an  heir  was  no  longer  obliged  to  sue  his  livery  of  the  lord, 
but  merely  to  make  entry  upon  the  land,  by  doing  which  he 
became  seized.  But  until  modern  times  entry  by  the  heir 
continued  to  be  necessary  to  perfect  his  title;  before  entry  he 
had  no  seizin  or  estate  but  only  a  bare  right.  At  present, 
however,  the  rule  is  otherwise,  and  the  heir,  even  without 
entry,  is  deemed  to  be-  seized  immediately  upon  the  death  of 
his  ancestor.  This  is  called  seizin  in  law,  as  distinguished 
from  seizin  in  fact  or  in  deed  which  may  be  gained  by  entry; 
but  this  distinction  is  of  no  practical  importance. 

The  principle  that  a  person  who  had  a  right  to  an  estate 
could  acquire  the  estate  by  his  own  act  of  entry  without  the 
co-operation  of  the  lord  was  extended,  perhaps  illogically  and 
without   any  necessity  for   so   doing,   to   persons  who  had  no 


15  The  statute  of  frauds  does  not  mention  deeds.  But  since  before  that 
statute  there  were  two  methods  in  use  of  conveying  land,  viz:  by  oral 
feoffment  with  livery  and  by  deed  with  livery,  and  the  statute  of  frauds 
forbade  the  former,  a  deed  remained  as  the  only  available  method,  and  the 
statute  was  construed  to  require  a  deed. 
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right.  TJins  an  ouster  could  be  accomplished  by  the  intruder 
merely  entering  upon  the  land  and  taking  possession  of  it 
with  an  intention  to  become  tenant,  without  his.  being  ad- 
mitted by  the  lord.  And  the  rightful  tenant  in  turn  could 
in  most  cases  regain  his  seizin  and  defeat  and  extinguish  the 
usurper's  estate  by  his  mere  re-entry,  without  being  compelled 
to  resort  to  an  action. 

461.  Entry  must  not  be  furtive,  but  open  and  public,  Manner ot 
in  the  presence  of  witnesses,  and  accompanied  with  a  formal 
declaration  that  the  party  entering  thereby  takes  possession ; 
for  only  such  an  entry  can  be  considered  equivalent  to  an 
admission  by  the  lord.  But  if,  a  person  actually  takes  and 
holds  adverse  possession"  of  land,  all  persons  who  claim  rights 
in  it  inconsistent  with  his  possession  are  thereby  ousted,  even 
though  his  original  entry  was  informal.  *  But  in  such  a  case 
the  law  will,  presume  prima  facie  that  his  possession  is  not 
adverse.  An  entry  made  by  force  is  valid ;  but  now  by 
various  statutes,  commonly  known  as  statutes  of  forcible  entry 
and  detainer,  this  is  forbidden  both  in  the  United  States  and 
England.  Some  of  these  statutes  provide  that  a  possessor  of 
land  who  is  forcibly  expelled,  or  against  whom  the  land  is 
forcibly  held  by  some  one  who  has  furtively  gained  possession, 
may  on  application  to  the  court  be  at  once  restored  to  his 
possession  without  any  inquiry  into  his  right,  leaving  the 
right  to  be  determined  in  a  subsequent  action  for  the  posses- 
sion, thus  practically  nullifying  the  effect  of  the  forcible 
entry  or  detainer ;  but  in  some  places  the  statute  simply 
makes  the  act  punishable  as  a  crime  without  affecting  its 
validity. 

When  the  entry  would  be  rightful,  but  in  such  case  continual 
only,  the  party  entitled  to  enter,  if  he  is  prevented  from 
doing  so  by  force  or  threats  of  bodily  injury,  may  instead  of 
it  make  a  formal  claim  to  the  land  in  the  presence  of 
witnesses  as  near  to  it  as  he  can.  This  has  precisely  the 
same  effect  as  an  entry  to.  put  the  claimant  into  seizin  and 
vest  in  him  the  estate    and    the   right    of   present  possession, 


claim. 


>6See  §311. 
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though  of  course  it  does  not  give  him  the  aqtual  possession 
of  the  land,  which"  is  a  condition  of  fs^t,  nor  even  the  coa- 
6|;ruct}ve  po^se^pion,  which  can  not  exisi-in  one  person  while 
another  is  aqtually  possessed.  The  right  gained  by  such  a 
plaim,  however,  l9.8ts  only  for  a  year  and  a  day,  within  which 
ti.qie  the  claim  must  be  repeated;  hence  this  is  called  i^ 
continual  claim. 
TheAmeri.  462.    In  the  Uoited  States  the  feudal  system  never  pre- 

vailed. Such  slight  attempts  ^s  were  mad«  to  introduce  it  or 
something  resembling  it  failed.*^  But  the  English  law  of  real 
property  was  brought  over  by  the  colonists  with  its  feudal 
rules  and  feudal  nomenclature,  and  has  in  the  main  continued 
in  force  to  the  present  day. 

IS  For  iiiatanee  the  Constitution  devised  by  the  philosopher  hpcks  for 
the  colony  of  Son&i  Carolina,  which  was  rejected  by  the  colonists  and  nerer 
Sould  be  put  into  operation.  See  also  |476. 
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CHAPTEE    XXVIII. 

TENURE. 

463.  Tenure  means  the  terms  and  conditions  on  which 
a  tenant  holds  his  land  of  his  lord. 

The  principal  division  of  tenures  was  into  free  and  servile 
tenures,  the  former  being  those  on  which  the  free  tenants 
held  their  lands,  while  the  latter  applied  to  the  holdings  of 
unfree  persons.  Land  held  on  free  tenure  was  called  freehold 
or  frank  tenement  (liberum  tenementum).  Another  division  of 
tenures  was  based  upon  the  services  due  from  the  tenant  to 
his  lord  being  certain  or  uncertain.  Tenures  in  which  the 
services  were  certain  were  included  under  the  general  name 
of  socage. 

464.  Tenure  in  chivalry  or  by  knight  service  (per  ser- 
vitium  militare)  was  esteemed  the  most  honorable  species  of 
tenure,  and  was  that  on  which,  so  long  as  it  existed,  persons 
of  rank  usually  held  their  estates.  It  was  the  tenure  specially 
appropriate  to  pure  and  proper  feuds,  the  feudal  System  having 
been  in  its  origin  an  organization  chiefly  for  military  purposes. 
The  tenant  by  knight  service  was  bound  to  furnish,  if  called 
upon  by  his  lord,  for  each  knight's  fee  {feodum  militafe)  held 
by  him  one,  fully  armed  horse  soldier  or  knight  to  serve  for 
not  exceeding  forty  days  in  any  one  year  within  the  realm 
at  the'  tenant's  cost.  The  quantity  of  land  comprised  in  a 
knight's  fee  is  not  now  known,  and  has  been  the  subject  of 
much  dispute.  It  is  even  uncertain  whether  it  was  measured 
by  acreage  or  by  rental  value.  In  the  reigns  of  Edward  I 
and  Edward  II  it  was  estimated  to  be  of  the  value  of  £  20 
per  annum.  In  the  reign  of  Henry  II  the  practice  was  intro- 
duced, which  becaihe  common,  of  commuting  the  perisoual 
service  for  a  money  payment,  which  was  called  escuage  or 
scufcage  {scvtagium). 

465.  In  addition  to  the  military  service  the  tenant  by 
knight  service  was  subject  to  certain  feudal  burdens,  which  in 
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time  became  very  oppressive.     These  were  aids,  relief,  primer 
seizin,  wardship,  marriage,  fines  for  alienation  and  escheat. 

Aids  seem  to.  have,  been  ^  originally,  voluntary  gifts  of 
money  by  vassals  to  their  lords  on  occasions  of  special  need. 
But  three  of  them,  the  so  called-  ancient  aids,  early  became 
She  (mciBiit- matters  of  right.  These  were,  to  ransom  the  lord's  person  if 
he  was  ,taken  prisoner  in  war,  to  pay  ,the  expense  of  making 
his  eldest  son  a  knight,  and  to  provide  a  marriage  portion 
Exaotioiis  for  his  eldest -daughter.  The  lords,  however,  in  many  cases 
exacted  aids  for  other,  purposes,  such  as  to  pay  the  lord's 
debts  or  to  enal^lo' him.  to  pay  his  aids  , to  his  own  lord. 
This  led  to  the  insertion  of  a  clau^  in  -magna  carta  for-; 
bidding  the ,  taking  of  any  aids  by .  the  King  without  the 
consent  of .  parUament,  or  by.  mesne  lords,  -  except  the  three 
ancient  ajds.-  ->,.,■.., 

Belief  was  a  pfl.yment  made  to  the  lord,  by  the  heir, 
provided  he  was  of  full  age  when  the  inheritance  fell  to  him, 
for  being  admitted  as  a  ; tenant-  in  •  place  of  his  ancestor. 
This  continued. to,  be  payable  after  admission  by  the  lord  had 
ceased  to  be  ■  necessary. 

Primer  ,  seizih  was  paryable  only  by  the  King's  tenants  in 
chief,  and  only  if. the  heir  was  of  full  ago.  Since  the  heir 
did  not  become ,  seized  of  the  estate  till  he  had  sued  his 
livery  and  been  adm;itted- by.  the  lord,  the  lord  in  tliie  mean 
time  had  the  right  to  take  the  fief  into  his  own  hands  and 
appropriate  the  rents  and  profits,  and  by  the  ancient  rule  if 
livery  was  not  sued  within  a  year  anda  day  the  estate  was 
forfeited  to  the  lord.  The  King  therefore  exercised  .against 
his  tenants  the  right  to  claim  one  year's  profits  of  the  land 
under  the  name  of  primer  seizin. 

466.  If  the  heir,  being  a  male,  was  under  the  age  of 
twenty  one  or,  being  a  female,  under  that  of  fourteen,  the 
lord  became  the  guardian,  both  of  his  persoi;i  and  of  ,hia 
land,  and  could  take  the  rents  and  profits  of  the  land  for 
his  own  benefit,  without  being  obliged  to  account  for  them 
to  the  ward,  until  the  heir  came  of  age,  or  in  the  case 
of  a  female  heir  till  she  reached  the  age  of  sixteen.  This 
right    was   called   wardship,   and    the    lord    the    guardian  in 
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ctiiTalry.  At  the  end  of  the  wardship  the  heir  could  sue  his 
livery  or  ousterlemain  and  receive  possession  of  the  land  from 
the  lord,  but  was  compelled  to  pay  for  doing  so  a  fine  to  the 
lord  of  half  a  year's  profits  of  the  land ;  and  if  the  heir  was 
a  male  and  held  a  knight's  fee  in  capita  of  the  King,  he 
was  also  obliged  to  receive  knighthood  at  a  considerable 
expense  or  pay  a  fine  to  the  King  if  he  refused.  ; 

In  order  to  ascertain  the  King's   feudal  dues  an  inquiry,    inguirftio 
called    an    tnquisitio  post   mortem,   was   held   by   the    King's 
justices    on    the    death    of   any    large    land    holder,  as  to  the 
value  of  his  estate,  of  whom  and  by  what  tenure  it  was  held, 
and  who  and  how  old  his  heir    was.     In    the    reign  of  Henry     conrt  of 
VIII   a   Court  of  Wards   and   Liveries  was  created,-  to  which     Liveries, 
was  committed  the  duty  of  making  these  inquiries  and  grant- 
ing livery  to  heirs.  ;  j 

Another  very  onerous  right  of  the  lord  was  the  right  of  Marringo. 
marriage  (maritagium),  that  is,  the  right  of  disppsing  of  his 
ward  in  marriage.  If  the  lord  offered  the  ward  a  suitable 
match  without  disi)aragement,  that  is,  a  match  with  a  person 
of  proper  rank  and  station,  the  ward  must  either  accept  it  or 
pay  to  the  lord  the  value  of  the  marriage  (valor  mantagii), 
which  in  case  of  dispute  was  to  be  assessed  by.  a  jury,  and 
was  understood  to  mean  as  much  as  any  one  would  bona  fide 
pay  for  the  privilege  of  marrying  the  ward.  If  the  ward 
married  without  the  guardian's  consent,  he  or  she  forfeited 
twice  the  value  of  the  marriage. . 

Those    rights    of   the    lord    over    the    infant    heir    of  his    Abuses ot 

°  '    ,  wardsUp. 

tenant  were  too  often  treated  by  the  lords   as    their  own  per- 
quisites rather    than    administered  for  the  benefit-  and  protec-     » 
tion  of  the    ward,   and   in    many  cases  were  made  matters  of 
traffic  and  sale.     Very  large  sums  were  paid  for  the  wardship 
of  a  fat  estate  or  the  marriage  of  a  rich  heir. 

467.     Fines    for  alienation   were    payments    made  to  the      Fines. 
lord  by  the  tenant    for    permission    to    transfer    his    estate  to 
another.      These    seem  to   have    been  confined    to    the    King's 
tenants  in  chief. 

Escheat  was  the  return  of  the  land  to  the  lord  by  reason     Escheat 
of  the  tenant's  estate  coming  to  an  end  for  want   of   an  heir 
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or  by  forfeiture,   as   will   be   more  fuUjr  described  in  another 
place/ 

other  miu-  468.    There  were  certain  other  less  common  tenures  which 

ary    nures.  ^^^^  classcd  Under  tenure  in  chivalry,  because  the  services  were 

free   and   uncertain,  and  because  they  were  subject  in  general 

to  the   same  feudal   incidents   and   burdens   as   the   ordinary 

tenure  by  knight  service. 

Giimd   -         Tenure   in    grand  sergeanty    {per  magnum  servitium)  was 

rgeojiy.    .^j^^j.^  ^j^^  tenant  was  bound,  instead   of   serving  as  a  soldier, 

to  perform    in    person  some  honorary  service  to  the  King,  as 

to    carry  his    banner   or    sword.     A  tenant  in  grand  serjeanty 

was  exempt   from  the   obligation  to  pay  aids  or  escuage,  and 

his  relief  was  one  year's  profits  of  the  land. 

Comago.  Tenure  by  cornage,  i.e.  by  the  service  of  blowing  a  horn 

to    give  warning  of  a  Scotch  raid  over  the  border    or   of  any 

hostile  invasion,  was  a  tenure  in  grand  sergeanty  if  the  land 

was   held    of  the    King,   otherwise   it    was    reckoned   knight 

service. 

AboiiHonof  4:69.    These    tenures    in    chivalry    with    their    incidents, 

SnuS  though  they  may  in  their  origin  under  the  conditions  of  the 
feudal  system  have  been  reasonable,  came  in  time,  as  the 
feudal  state  of  society  passed  away,  to  be  felt  as  intolerable 
burdens,  and  in  the  hands  of  unscrupulous  lords  became  mere 
instruments  of  extortion.  Accordingly  in  the  reign  of  Charles 
II  they  were  all  abolished  by  statute,  saving  only  the  honorary 
services  of  grand  serjeanty,  and  tenure  in  free  socage,  next  to 
be  described,  substituted  in  their  place.  The  Court  of  Wards 
and  Liveries  was  also  abolished. 

Free  soSaga.  470.  ~    Tenure  in  free  and  common  socage,*  usually  called 

simply  socage  tenure,  was  esteemed  less  honorable  than  tenure 
in  chivalry,  but  was  still    a   free  tenure. 

It  was  a  non-military  tenure,  and  seems  to  have  been  that 
by  which  the  smaller  freemen,  agriculturists,  mechanics  and 
tradesmen,  held  their  lands.    The  insignificance  and  mostly  low 


1  See?  681. 

*  The   derivsition   and   original    meaning   of   the   name  socage   are 
uncertain. 
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social  position  of  these  tenants  perhaps  saved  them  from  the 
rigorous  application  of  feudal  rules  which  pressed  upon  their 
betters.  Probably  the  holders  by  this  tenure  were  not 
originally-  for  the  most  part  beneficiaries  or  grantees  of  true 
Eind  proper  fiffs,  but  rather  persons  whose  land  had  been 
feudalized.  Many  points  in  which  this  tenure  differs  from 
tenure  in  chivalry  seem  to  be  survivals  of  the  law  that  exr 
isted  before  the  Norman  conquest,  the  land  being  imperfectly 
feudalized. 

The  services  due  from  a,  tenant  in  socage  to  his  lord 
might  consist  in  nothing  but  fet^lty  and  homage;  but  usually 
they  included  also  the  payment  of  a  fixed  rent,  eitliev  in 
money,  in  kind  or  in  la,bor.  The  latter  two  kinds  of  rent 
were  generally  in  time  commuted  for  money  payments.  The 
value  of  money  in  ancient  times  being  inuch  greater  thp.n  at 
present,  those  old  feudal  rents  were  usually  fixed  at  sums 
that  came  later  to  be  insignificant,  and  very  many  of  them 
have  fallen  into  desuetude. 

Aids,  primer  seizin  and  fines  for  alienation  were  formerly 
incident  to  tenure  in  socage  as  to  that  in  chivalry,  but  were 
abolished  by  the  same  statute  of  Charles  II  that  did  away 
with  the  latter  tenure. 

Relief  is  still  due  from  some  socage  lands,  and,  contrary 
to  the  rule  in  knight  service,  is  payable  even  though  the  heir 
is  under  age,  because  the  lord  has  no  right  of  wardship,  The 
sum  payable  is  one  year's    rent. 

Griiardianship    in    socage    is    viery  different   from    that   in  GnarOianship 

,  ^  in  socage. 

chivalry,  being  designed  for  the  benefit  and  protection  of  the 
infant  heir.  The  guardian  is  not  the  lord,  but  the  nearest 
relation  pf  the  infant,  of  full  age,  who  can  not  be  heir  to 
the  infant,  the  intention  being  not  to  permil;  any  one  to  be 
guardian  who  might  have  an  interest  to  make  way  with  the 
infant  for  the  purpose  of  succeeding  him.  If  the  land  came 
to  thS  infant  by  descent  froin  any  one  except  his  father  or  by 
purchase,  the  father,  who  by  the  common  law  could  never  be 
heir  to  his  son,*  would  naturally  become  guardian.     Guardian- 
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ship  in  socage  lasted  only  till  the  ward  reached  the  age  of 
fourteen,  at  which  time  he  was  permitted  to  choose  his  own 
guardian,  and  the  former  guardian  was  obliged  to  account  to 
the  ward  for  all  the  rents  and  profits  of  the  estate ;  so  that 
this  kind  of  guardianship  was  no  benefit  but  a  mere  burden 
to  the  guardian. 

Nor  had  the  guardian  any  right  of  marriage  over  the  ward. 
On  the  other  hand,  until  the  value  of  marriages  was  wiped 
out  by  statute,  if  the  guardian  gave  his  ward  in  marriage, 
unless  he  married  him  to  advantage,  he  was  responsible  to 
the  ward  for  the  value  of  the  marriage,  even  though  he  in 
fact  received  nothing  for  it. 

Escheat  belongs  to  tenure  in  socage,  as  to  feudal  tenures 
generally, 

471.  Certain  species  of  socage  tenure  presented  pe- 
culiarities of  their  own.  Among  these  was  tenure  in  petit 
serjeanty,  which  could  only  exist  in  land  held  directly  of  the 
King,  where  the  services  consisted  in  delivering  to  the  King 
"some  small  weapon  of  war,  such  as  an  arrow  or  a  sword,  in 
lieu  of  other  rent. 

Tenure  in  burgage  is  a  kind  of  socage  tenure  on  which 
land  in  an  ancient  borough  may  be  held,  the  services  cout 
eisting  in  the  payment  of  rent.  In  former  times  the  holding 
of  one  of  those  burgage  tenements  often  gave  the  tenant  certain 
•political  privileges  or  rights  in  the  common  lands  of  the  borough 
such  as  tenants  of  a  manor  had  in  the  common  of  the  manor. 
Burgage  tenements  were  also  often  subject  to  special  customs, 
which  were  difierent  in  diiferent  boroughs ;  for  instance  in 
some  cases  the  wife  of  a  tenant  had  a  right  of  dower  after 
his  death  in  all  of  his  lands  instead  of  in  one  third  only 
as  was  the  general  common  law  rule,  or  a  tenant  was 
allowed  to  dispose  of  his  land  by  will,  which  as  to  most 
lands  was  not  permitted,  from  the  Norman  conquest  till 
the  reign  of  Henry  VIII,  but  had  been  allowed  before  the 
conquest. 

Among  those  customs  was  that  called  borough  English, 
-which  was  that  the  tenement  on  the  death  of  the  tenant 
should    descend    to  his    youngest    son,    in.  opposition   to   the 
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Tenure 
in  frank' 
almoign. 


ordinary    feudal    rule    under    which     the     eldest     son     was 
heir.^  '^  ;       ; 

Tenure  in  gavelkind  is  found  principally,  though  not  Gayeikina. 
exclusively,  in  Kent,  It  is  distinguished  from  ordinary 
socage  by  various  peculiarities,  the"  most  important  of  which 
are  that  on  the  tenarit's  death  the  estate  descends  to. all  his 
sons  equally,  not  to  his  oldest  son  alone^;  the  tenant  may 
alienate  his  estate  at  fifteen,  whereas  in  general  a  conveyance 
by  a  person  under-  twenty"  one  is  not  valid ;  the  estate  was 
not  forfeited  by  the  tenant's -^being  convicted  of  a  crime :  and 
it  was  in  most  places  capable  of  being 'disposed  of  by  will, 
contrary  to  the  rule  of  the  conimon  law.    ,  '   =' 

Tenure  in  frankalmoign"  or  free  alms  (m  libera  elee- 
mosyna)  was  one  on  -  which  various  ecclesiastical  persons  '  and 
corporations  held-  and  stiir  hold  land!  The  services  are  of  - 
a  spiritiSi^ri  nature/  such  as  before  the  reformation,  praying 
for  the  soul  of  the  donor  and  at  present  performing  religious 
rites  or  teaching,  and  the- tenant  was  not  subject  to  any 
feudal  burdens.  Land  might,' however,  be  held  for  religious 
and  charitable  purposes  on  other  tenures ;  and  since  the 
statute  quia  emptores  no  one  but  the  King  can  give  land-  to 
be    holden -in   frankalmoign,  •     - 

472.  Both  ■  before  and  after  the  Norman  conquest  there  viuninage 
were  in  England  viarious  classes  of  unfree  persons,- who  were 
distinguished  by  a  variety'  of  names,  the  exact  signification  of 
some  .  of  wliich  is  not  now  understood  but  which  probably  • 
corresponded  to  differences  in  their  status.  Thtiae  '  unfree 
persons  came  to  be  known  by  the  general  name  of  villains' 
■{villmi).  They  were  also  called  nati/ui,  ■  ixom.  which  is 'de- 
rived the  feminine  form  neife.  "Villains"  were  either  villairis 
in  gross  or  villains  regardant.     The  former  were,  mere 'slaves,   vaiainain 

'  ,."                            -  -  .      -                                                                 .           ^        r        gross  and 
'■ : — Tegaidant. 

*  It  has  been  suggested  that  the  reason  for  this  rule  was  that  an- 
ciently the- lord  had  a  right  of  concubinage  with  the  tenant's  wife  on  her 
wedding; night,  whereby  the  paternity  of  the  eldest  son  roight  be  rendered 
doubtful.'  But  probably  this  cusiom' never  existed  in 'England;  though  it 
did  in  some  other  countries,  presumably,  however,  only  among  tenants  whg 
were  not  fully  free. 

6  Also  spelled  villeins ;  probably  from  villa. 
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and  could  be  bought  and  sold  like  cattle.  The  latter  -were 
serfs,  bound  to  the  soil  (adscripti  glebae)  and  obliged  to 
render  services  of  a  base  or  menial  nature  to  their  lords. 
The  condition  of  villainage  was  hereditary,  the  children  fol- 
lowing that  of  the  father.  Therefore  no  bastp,rd  could  be 
born  a  villain,  being  in  contemplation  of  law  JlUv,s  nullius. 
Originally  a  villain  could  hold  no  property,  the  lord  having  the 
right  to  seize  whatever  he  acquired ;  the  lord  might  beat  his 
villain  at  his  pleasure,  but  to  kill  or  maim  hfm  or  forcibly  to 
Bmancipa-  violBjte  a  female  villain  was  a  crime.  Emancipajtion  of  a 
yillain  was  effected -either  by  a  formal  deed  of  manumission 
or  impliedly  by  any  dealing  of  the  lord's  with"  him  which  was 
inconsistent  with  the  condition  of  villainage,  suph  as  granting 
hira  an  estate,  entering  into  a  bond  to  pay  him  money  or 
Bxtiaotion  bringing  an  action  against  him  at  law.  In  course  of  time, 
either  by  the  manumission  of  individiials  or  by  the  gradual 
rise  in  condition  of  classes  originally  servile,  villainage  entirely 
passed  away.  Sir  Thomas  Smith,  secretary  to  king  Edward 
VI,  says  that  in  his  time  he  never  knew  of  any  villain  in 
gross,  and  the  few  villains  regardant  then  remaining  mostly 
belonged  to  bishops  or  monastaries,  in  whose  case  religious 
scruples  against  impoverishing  the  church  stood  m.  the  way  of 
manumission.  The  last  claim  of  villainage  reoordeid  in  the 
courts  was  in  the  fifteenth  year  of  James  I. 
Tenure  473.     The   lowest   classos   of  villains,  whose   status   was 

T&m^e.  that  of  actual  slavery  or  closely  approximated  to  it,  were 
known  as  pure  villains.  If,  as  was  often  the  case,  they  were 
allowed  to  occupy  land,  it  was  as  mere  precarious  holders,  at 
the  will  of  the  lord  and  on  such  terms  as  he  chose  to  impose. 
Some  however,  if  not  all,  of  this  class  of  villains  capie  in 
time  to  be  regarded  as  having  some  sort  of  interest  in  the 
land  which  they  occupied  and  as  holding  on  a  kind  of  tenure. 
This  was  called  tenure  in  pure  villainage.  The  services  con- 
sisted in  performing  servile  offices  and  labor  for  the  lord,, 
and  were  uncertain  both  as  to  time  and  quantity,  the  lord 
having  the  right,  either  absolutely  or  within  wide  limits,  to 
exact  from  the  tenant  such  services  as  he  pleased. 
vmllK  Privileged  villainy  were    in   u     ess    abject  condition  than 
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pure  villains,  inasmuch  as,  though  still  below  the  condition 
of  freemen,  they  had  definite  rights  against  their  lords.  Their 
services,  thpugh  of  a  base  and  servile  nature,  had  by  custom 
or  otherwise  become  determinate,  so  that  they  were  not 
subject  to  arbitrary  demands  from  their  lords,  but  on  render- 
ing the  fixed  services  were  entitled  to  the  possession  of  their 
lands  and  the  free  disposal  of  their  own  labor.  Their  tenure 
was  known  as  privileged  villainage;  or  sometimes,  because  the  vuiain 
services  were  certain,  it  was  regarded  as  a  kind  of  socage  and 
called  villain  socage. 

Tenure  in  villainage,   either    pure    or    privileged,  is    long  Aboutionot 
since  extinct.      But    there    are    certain    tenures   still    existing    vmainfi^ 
which  may  probably   to    a    great    extent  be  afiillated  upon  it. 
Land  and  estates  held  on  such  tenures  are  to  this  day  denied 
the    name  of  freehold,  and  no  doubt    the    greater  part,  if  not 
the  whole,  of  such  land  was  formerly  held  by  servile  tenants. 

474.  The  most  important  of  these  is  copyhold  tenure,  CopyhoU. 
which  can  only  exist  within  a  manor.  Blackstone  regards 
this  as  having  grown  up  out  of  pure  villainage,  through  the 
gradual  acquisition  by  the  tenants  of  privileges  which,  originat- 
ing in  mere  indulgence  on  the  part  of  the  lord,  by  custom 
and  prescription  i^ardened  intq  rights,  the  status  of  tjhe  tenant 
undergoing  a  parallel  change  into  something  less  and  less 
servile  and  finally  into  entire  personal  freedom,  and  the 
personal  services  being  commuted  in  course  of  time  for  fixed 
rents.  Other  writers  have  advanced  various  other  thepri.es 
as  to  its  origin. 

A  copyhold  tenant  holds,  his  land   nomint^lly  at  the    will    The  lord's 
of   the   lord ;    but    in    contemplation    pf   law,    which    a,lways 
favors  fixity  of  tenure  and  definite  rights,  of  which  pendency 
the    history    of   the    law    of   real    property  presents  numerous 
examples,  the  lord's  will  is  conclusively  presumed  to  be,  always  The  custom 
in  accordance  with  certain  customary  rules  which  have  grown  °  *  ^  n^i»<«' 
up    in    ea.ch    manor,    and    which,    though    in    general    nearly 
the    same,    vt^ry   in    detailp    in    diff'erent   manors.     Hence    the 
tenant    is    said  to.  hold  at  the  will    of   the    lord    according  to 
the  custom  of  the  manor.     He  is  admitted  to  his  holding    hy   Admittanca 
the  lord  or  his  representative  in  the  Customary    Court  pf  the    ^ 
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The  custom 
at  the  manor, 


manor,  and  an  entry  of  the  admission  is  made  in  the  records 
or  rolls  of  the  court.  A  copy  of  this  roll,  attested  hy  the 
steward,  is  given  to  the  tenant  as  evidence  of  his  right,  so 
that  he  is  called  a  tenant  by  copy  of  conrt  roll  or  hy  cbpy- 
hold.  When  a  tenant  dies  and  his  estate  descends  to  his 
heir,  or  when  it  is  sold,  the  lord  can  be  compelled  by  legal 
proceedings  to  admit  the  heir  or  purchaser. 

Copyhold  tenure,  like  free  tenures,  in  former  times  obliged 
the  tenant  to  fealty  and  homage,  and  is  still  subject  to  services 
of  various  kinds,  usually  the  payment  -oi  rent,  and,  in  case  the 
estate  descends  to  the  heir,  to  reliefs  and  escheat.  The  lord 
is  also  entitled  on  the  death  of  a  tenant  to  a  heriot,  which 
consists  of  the  best  beast  owned  by  the  deceased  tenant  or 
in  certain  manors  of  some  other  chattel  of  his,  which  the  lord 
may  seize.  There  are  in  some  manors  fines  for  alienation,  and 
in  some  fines  in  the  nature  of  primer  seizin.  When  the 
amount  of  these  is  not  fixed  by  custom,  the  law  req[uires  that 
they  be  reasonable.  The  lord  has  also  a  right  of  wardship  .of 
the  heir  of  the  tenant,  when  the  latter  succeeds  to  the  estate, 
and  usually  delegates  its  exercise  to  some  relative  of  the 
ward.  The  guardian  is  bound  to  account  to  the  ward  for  the 
profits  of  the  estate  while  in  his  care,  like  a  guardian  ia 
socage. 

Copyhold  land  may  be  enfranchised  or  turned  into  freehold 
by  a  grant  of  the  freehold  from  the  lord  to  the  copyholder, 
or  by  the  two  rights  in  any  way  coming  into  the  same 
hands,  in  which  case  the  copyhold  is  merged '  in  the  freehold. 
Statutes  have  recently  been  passed  in  England  to  provide  for 
the  enfranchisement  of  copyholds  without  the  consent  of  the 
lord   on  paying  him  a  reasonable  compensation  for  his  rights. 

475.  Tenure  in  ancient  demesne  occurs  only  in  certain 
manors  which  formed  a  part  of  the  royal  demesne  as  early 
as  the  time  of  William  the  Conquerer.  It  is  substantially 
copyhold  and  is  usually  included  under  that  name,  differing 
from  ordinary  copyhold  only  in  certain  minor  particulars.  The 
tenants,  or  at  least  such  of  them  as  are  probably  the  successors 


c  See  i  493. 


TKHOAZ.  323 

of  privileged  villains,  are  not  said  to  hold,  even  in  theory,  at 
the  will  of  the  lord,  but  simply  according  to  the  custom  of 
the  manor.     When    a   manor    is    held   by  its  lord    in    ancient   Tenants  in 

ancient 

demesne,  the  freeholders  of  the  manor,  who  hold  of  him,  are    demesne, 
also  called  tenants  in  ancient  demesne,   and  it  is  said  that  it 
is  to  them  only  that  that  name  is  with  strict  propriety  applied. 
They  form  for  the  manor  a  Court  of  Ancient  Demesne,  which     Court  ot 

'  ancient 

is    analogous  to  the  court    baron    of   ordinary  manors.     Copy-    demesne, 
holders   of   such    a    manor    are    known  as  copyholders  of  base  *^°^^')5'^g|'" 
tenure.  •  ^''™^«- 

There    are    also    in    the   north  of  England   certain    lands   customary 

freeholds* 

held  according  to  the  customs  of  manors  but  not  by  copy  of 
court  roll,  in  which  nevertheless  it  is  necessary  for  the  tenant 
to  be  admitted  by  the  lord  in  order  to  acquire  the  estate. 
These  estates  are  called  customary  freeholds  or  tenant  rights. 
The  services  seem  to  have  consisted  originally  of  border  services 
against  the  Scotch.  But  these  tenures,  though  in  some  respects 
like  free  tenures,  are  now  classed  among  copyholds. 

476.     So  far  as  tenure  exists  in  the  United  States  at  all.    Tenure  in 

.  .  mi         1  1     *''^  United 

it  is  tenure  m  free  and  common  socage.  The  charters  granted  states 
by  the  Crown  to  some  of  the  colonies  specify  that  lands  are 
to  be  holden  of  the  King  on  that  tenure.  At  the  revolution 
the  state  took  the  place  of  the  King  as  lord,  and  in  a  few 
states  it  is  said  that  the  tenure  still  subsists.  But  if  so,  it 
is  purely  nominal ;  there  are  no  rents,  services  or  feudal 
rights.  In  some  states  also  guardianship  in  socage  survives, 
but  in  an  obsolescent  condition.  There  never  were  any  mesne 
lords  or  sub-infeudations,  except  that  in  two  or  three  states 
a  few  manors  were  set  up,  which  did  not  flourish  and  have 
become  extinct.  In  most  of  the  states,  however,  the^land  is 
expressly  declared  by  the  constitution  or  by  statute  to  bo 
allodial,  or  has  been  assumed  to  be  so,  and  tenure  does  not 
exist  even  in  theory. 
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CHAPTEK    XXIX. 

ESTATES. 

Eitate..  477.     The  word  estate  properly  denotes  the  right  of  the 

tenant,  but  it  is  sometimps  improperly  used  to  denote  the 
land  itself.     Estates  are  either    of  freehold  oi-  less  than  free- 

Freehoid  hold.  An  estate  of  freehold  meant  originally  an  estate  held 
on  a  free  tenure ;  but  since  such  estates  were  always  con- 
furred  for  life  or  in  perpetuity,  the  name  is  now  confined  to 
estates  so  granted.  Freehold  estates  are  divided  into  estates 
of  inheritance  or  fees,*  which  at  the  tenant's  death  will  des- 
cend   to    his    heirs,    and    estates    not    of    inheritance,    or    life 

Use  of  the,  estates,  which  will  not  descend.  To'  make  a  fee  it  was  at 
common  law  necessary  that  the  grant  be  made  to  a  man 
and  his  heirs.  No  other  word  but  heirs  would  suffice.  If 
an  estate  were  granted  to  a  man  forever,  or  to  a  man  and 
his  children  or  his  descendents,  it  was  merely  a  life  estate 
and  terminated  at  the  tenant's  death.  But  in  a  grant  to  a 
corporation,  which  had  no  heirs,  the  word  successors  was 
substituted.  The  common  law  rule  still  prevails  in  some  of 
the  United  States,  but  in  other  states  and  in  England  the 
word  heirs  is  not  now  required,  any  words  showing  such  an 
intent  being  sufficient  to  jass  a  fep.  Also  the  word  heirs  was 
never  necessary  in  a  will.'' 

Fee  simple.  478.     A  fee  simp]e,  usually  called  merely   a   fee,   is   the 

largest  estate  that  can  be  had  in  land.  It  exists  where  land 
is  given"  to  a  person  and  his  heirs  generally,  without  specifying 
any  particuU  class  of  heirs,  so  that  on  the  tenant's  death  it 
will  descend  to  any  one  who  is  his  heir,  whether  a  child  or 
other  descendant  or  some  collateral  relative.  It  may  be  freely 
sold  and  IransfeTed,  and  on  tae  death  of  the  transferee  will 

1  The  word  fee  in  tbh  use  denotes  ttie  estate,  not  the  Jaud. 
'■^  As  lias  been  said,  wills   are  generally  construed  leas  strictly  and 
technically  than  deeds;  see  |348.  - 
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descend  to  his  heira,  just  as  it  would  have  descended  to 
the  hfeirs  of  the  original  tenant  if  he  had  not  transferred 
it.  The  tenant  is  said  to  be  seized  in  his  demesne  as  of 
fee ;  because  he  has  practically  dominion,  yet  not  absolute 
dominion  or  ownership  which  only  the  King  can  have,  but  a 
quasi  dominion  held  under  a  lord  as  of  fee.  The  rights  of  sights  oj 
a  tenant  in  fee  simple  are  exactly  the  same  as  those  of  an 
absolute  owner,  except  for  such  rbmnants  of  feudal  services 
as  still  survive.  Practically  fee  simple  is  equivalent  to 
ownership,  and  is  generally  so  called.  In  the  United  States, 
where  land  is  held  allodiatly,  it  is  legally  the  same  as 
ownership.     The  fee  simple  of  land  must  always  be  in   some   Peesimpia 

*■  can  not  be 

one ;    xvhenever   kny  one  has  an  inferior   estate  in  land,  some  ™  abejauM. 
one  else  must  have  the  fee  simple.     Tliis  is  expressed  tech- 
nically by  saying  that  the  fee  simple  can  not  be  in  abeyance. 

A  qualified  or  base  fee  is  an  estate  to  a  man  and  his  Bass  fee. 
heirs,  but  limited  to  come  to  ah  end  on  the  happening  of 
tiome  contingency.*  It  is  a  fee,  because  it  will  descend  to  the 
tenant's  heirs,  and  if  the  contingent  event  never' happens,  will 
endure  forever ;  but  on  the  happening  of  that  event  it  will 
cease.  An  example  of  this  is  a  fee  granted  to  A  and  his 
heirs  tenants  of  the  manor  of  Dale.  If  the  holder  of  the  fee 
ceases  to  be  a  tenant  of  that  manor,  the  estate  is  determined. 
As  long  as  the  estate  lasts  the  rights  of  the  tenant  are  the 
same  as  those  of  a  tenant  in  fee  simple. 

479.     A  conditional  fee  at  common  law  was  a  fee  limited     common 

law  coudi- 

td  a  person  and  a  ■  particular  class  of  his  heirs,  for  instance  tionai  fee. 
to  a  man  and  the  heirs  of  his  body,  i.e.  to  such  heirs  as 
were  lineally  descended  from  him,  so  that  if  Jie  died  without 
leaving  any  descendant,  his  brother  or  other  collateral  kins- 
man could  not  succeed  to  the  estate,  but.  it  would  revert  to 
the  grantor.  Under  such  a  grant  it  is  obvious  that  the  tenant 
would  not  be  able  to  sell  or  transfer  the  estate  in  perpetuity, 
because  it  could  not  descend  to  the  heirs  of  the  transferee  on 
his  death,  but  only  to  the  lineal  heirs  of "  the  original 
grantee.      The  desire   to  keep  land  in  a  particular   family   led 


'  This  is  a  contingent  limitation ;  see  i  265. 
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to  the  making  of  many  grants:  of  this  kind.  But  the  policy 
of  the  law  has  always  been  opposed  to  the  iying  up  of 
property ;  and  therefore  the  courts  construed  these  grants  in 
a  peculiar  way,  in  opposition  to  their  natural  meaning  and 
to  the  actual  inten.tion  of  the  donors.  They  were  held  to  be 
grants  on  condition  that  the  tenant  had  issue.  As  soon 
therefore  as  issue  was  born  to  the  tenant  it  was  considered 
that  the  condition  was  performed,  and  the  estate  became 
absolute,  as  least  so  far  that  the  tenant  could  aliena^te  it 
and  cut  off  the  succession  of  his  heir  and  also  for  certain 
other  purposes ;  though '  if  he  died  without  having  alienated 
the  estate,  it  could  still  descend  only  to  heirs  of  the  designated 
class,  and  if  there  were  no  such  heir  would  revert  to  the 
donor.  Thus  a  tenant  was  enabled  to  defeat  the  purpose 
of  the  grant  by  conveying  his  estate  as  soon  as  a  child  was 
born  to  him  to  some  other  person,  who  would  immediately 
convey  it  back  to  him  in  fee  simple. 
TheBtatete  To  prevent  this  there  was  inserted  in  the  statute  of  West- 

minster 2nd,  passed  in  the  reign  of  Edward  I,*  a  provision 
known  as  the  statute  de  donis  oonditionalibus,  or  more  briefly, 
the  statute  de  donis,  which  enacted  that,  when  land  was  given 
to  a  man  and  the  heirs  of  his  body,  the  intent  of  the  donor 
should  be  followed,  and  the  estate  should  at  all  events  go  to 
the  lineal  heirs,  or  if  there  were  none  should  revert  to  the 
donor.  The  effect  of  this  was  that  the  tenant  could  not 
alienate  or  encumber  the  estate  for  a  longer  time  than  his  own 
life;  the  heir. had  an  absolute  right,  and  after  the  ancestof's 
death  could  take  back  the  land  from  any  one  to  whom  the 
ancestor  mighl;  have  transferred  it.  An  estate  of  this  kind  is 
r^ttiii.  called  a  fee  tail,  i.e.  a  cut  or  mutilated  fee,"  and  land  so 
given  is  said  to  be  entailed.  An  estate  tail  can  only  be 
created  in  land   or   rights    which   relate   to  land.    There  are 


*  This  kiiitj  distinguished  himseil  by  so  many  and  great  reforms  in 
the  law  that  he  has  been  called  the  English  Justinian.  The  statute-  of 
Westminster  2nd  was  a  long  and  elaborate  act,  forming  part  of  a  com- 
prehensive scheme  of  law  reform  and  dealing  with  many  subjecta, 

«  From  mediaeval  Latin  taliare,  French  taUler. 
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certain  property  rights,  called  incorporeal  hereditaments,* 
which  are  so  far  real  property  that  they  will  descend  to  the 
holder's  heirs,  but  which,  not  relating  to  land,  can  not  be 
entailed,  for  instance  an  office  or  an  annuity  not  charged 
upon  land.  The  rights  of  a  tenant  in  tail  are  the  same 
as  if  the  estate  was  a  fee  simple ;  the  only  difference 
between  the  two  kinds  of  fees  is  as  to  alienability  and 
descent.      The    words    "  of    his    body  "    or    some    equivalent    words  o« 

procreation. 

words  of  procreation  are  necessary  to  create  a  fee  tail ;  a 
gift  to  a  man  and  his  heirs  male,  without  words  of  pro- 
creation, conveys  a  fee  simple,  and  any  heir  may  inherit. 
Estates  tail  are  in  tail  general  or  tail  special.  The  former  General  and 
are  limited  to  a  man  and  the  heirs  of  his  body  generally,  *'*'""' 
so  that  any  lineal  heir  may  inherit.  The  latter  are  confined 
to  some  particular  class  of  lineal  heirs,  as  an  estate  to  a 
man  and  the  heirs  of  his  body  by  his  present  wife.     Estates    Tail  maia 

,,,  .,,  ,.  ,  ..-.'       and  female. 

in  tail  may  be  farther  distinguished  as  tail  male,  which  is 
confined  to  male  heirs,  and  tail  fem^ile,  where  only  female 
heirs  are  admitted.  Thus  an  estate  to  a  man  and  the 
heirs  male  of  his  body  is  in  tail  male  general,  and  one 
limited  "to  him  and  the  heirs  female  of  his  body  on  Mary, 
his   now  wife,  to  be  begotten  is  in   special  tail   female. 

A  particular  kind  of  estate  tail,  now  practically  obsolete,  Frank 
is  an  estate  in  frank  marriage  (in  libera  maritagio.)  Tliis 
arises  when  land  is  given  by  one  man  to  another,  together 
with  a  wife  who  is  the  daughter  or  near  relative  of  the 
donor,  to  hold  in  frank  marriage.  This  is  sufficient  to  create 
an  estate  in  special  tail  in  the  husband  and  wife  and  the 
heirs  of  their  two  bodies,  without  the  use  of  the  word  heirs 
or  words  of  procreation. 

480.  By  entail  estates  would  have  been  effectually  tied  cutting  oft 
up  and  made  inalienable  forever,  and  such  was  the  intention  of 
the  framers  of  the  statute  de  donis.  But  by  certain  proceedings 
permitted  by  the  courts,  in  the  nature  of  fictitious  suits, 
wbich  will  be  described  in  another  place,  means  were  found  of 
cutting  off  the    entail  and  alienating  the  estate  free  from  the 

6  See  Chapt.  XXXI. 
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ciailnS  of  this  heir,  thnS  tran&fofffaing  it  into  a  fee  simple. 
And  by  Viaribiis  stattitfes  in  England  entailed  Estates  are  to  a 
greater  or  less  ejctent  tiiade  alienable  and  subject  to  the 
debts  of  the  tenant. 

In  some  of  the  United  States  fees  tail  have  been 
iabolished  by  statitte,  and  in  others  they  are  turned  into 
estates  in  fee  simple  after  one  descent,  and  inay  then  go  to 
collateral  heirs.  Nowhere  can  land  now  be  entailed  in  per- 
petuity. 

481.  Freehold  estates  not  of  inheritance,  or  estates  for 
life,  are  of  i^arious  kinds.  The  ordiil^rj^  case  is  where  the 
estate  is  given  for  the  life  of  the  tenant  himself,  so  that  at 
his  death  it  does  hot  descend  to  his  heirs,  but  is  extinguished 
entirely  and  the  land  reverts  to  the  donor.  By  the  common 
law  such  an  estate  may  be  terminated  by  the  civil  death  of 
the  tenant,  for  which  reason  it  became  customary  to  grant 
sucli  estates  expressly  for  the  tenant's  natura,l  life. 

An  estate  may  also  be  given  to  one  person  for  the 
life  of  another,  who  is  called  the  cestui  (or  cestuy)  que  vie. 
Such  an  estate  is  denominated  an  estate  pur  auter  vie.  If 
the  tenant  dies  before  the  cestui  que  vie,  the  estate  does  not 
go  to  his  heir,  but  is  disposed  of  in  a  manner  to  be  hereafter 
6is:^lained.' 

The  above  mentioned  kinds  of  estates  for  life  are  con- 
ventional, that  is,  are  created  by  the  agreement  of  parties  or 
by  will ;  but  there  are  also  certain'  others  which  are  said  to 
be  created  by  operation  of  law.  If  a  married  woman  is  seized 
of  land  in  fee,  her  husband  aftyf  her  death  has  generally 
an  estate  for  life  in  the  land,  which  is  called  an  estate  by  the 
curtesy ;  and  in  like  manner  the  wife  of  a  tenant  in  fee,  if 
she  survives  hini,  has  an  estate  known  as  doWer  in  one  third 
cif  the  land  for  her  life.  These  estates  will  be  more  fully 
described  in  another  place,'  but  are  mentioned  here  for  cori- 
vehience. 

482.  A  tenant  for  life  has  the  same  rights  of  posseBsioh 
and  innocent  use,  including  the  right  to  take  the  fruitSj  rents 


7  See  1 569.         s  gee  977,  979, 
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and  profits   of   the  land,  as   if   he    were    owner.     At  common 

law  the  rule  as  to  waste  was  that    if   the    estate    was  created      Wasta. 

by  the  agreement    of   the    parties    the    tenant    might   commit 

waste,  nnless  he  was  forbidden  to  do  so  by  the  terms  of    the 

agreement,  because  if  the  grantor  did  not  wish  the   tenant  to 

have' that  right  he  could   insert    a    provision  to  that  effect  in 

the  agreement;    but    if   the  estate  arose  by    operation  of  law, 

the  tenant  could    not    commit  waste.     But  by  the  statutes    of 

Marlbridge'  and  Gloucester'"  tenants  for  life  were  prohibited 

from  committing  waste ;  so   that  now  such    a    tenant  has  not 

the  right  to  commit  waste,  unless  the  right  is  conferred  upon 

him  by  the  instrument  creating  his  estate,  in  which  case  lie  is 

said    to    hold  without  impeachment  for  waste.     And    even    in    Ecjnitoble 

that    case    the   courts  of  equity  will  interfere  to  prevent  him 

from  doing  wanton  and    malicious,    or    even    unnecessary  and 

unreasonable,    injury    to    the    property,    such    as,    in    ordinary 

circumstances,  felling  ornamental  trees  or  needlessly  destroying 

good  buildings.     This  is  called  equitable  waste. 

Waste    is    either   voluntary    or    permissive.      The    former    voluntary 

,  ./  i.  ^jj^  pei'inia- 

consists  of  acts  done  by  the  tenant  which  are  injurious  to  the  ^i™  ™=*®- 
inheritance,  such  as  cutting  timber  or  tearing  down  buildings. 
Permissive  waste  is  omission  on  the  part  of  the  tenant  to 
take  proper  care  of  the  property  and  suffering  it  to  fall  into 
ruin.  The  acts  which  a  tenant  must  not  or  must  do  will  be 
more  fully  described  in  another  place." 

The  tenant  has,  however,  the  right  to  take  from  the  BatoTersi 
land,  what  are  called  estovers  or  botes,  which  consist  of  wood 
for  fuel,  for  repairing  buildings,  for  making  or  repairing 
fences  or  agricultural  implements  and  for  other  like  purposes, 
and  other  kinds  of  fuel  or  building  materials  found  upon 
the  land,  such  as  coal  or  stones.  But  such  things  may  only 
be  taken  for  use  on  the  promises,  not  for  purposes  of  sale 
or  trade,  and  only  in  a  reasonable  manner,  so  as  not  un- 
necessarily to  injure  the  land.  If  they  are  improperly  or 
excessively  taken,  that  is  waste. 


9  62  Hen.  IH. 

10  6  Edw.  I 


"  See  i  795. 
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Embieiaouta.  A  tenant  for  life  has  furthermore  a  right  to  emblements," 

Since  he  can  not  tell  at  what  time  his  estate  will  come  to  an 
end,  it  would  always  be  hazardous  for  him  to  plant  crops  at 
the  risk  of  losing  them  entirely  if  his  estate  terminated  before 
he  could  harvest  them.  Therefore  a  tenant  pur  auter  vie 
after  the  death  of  the  cestui  que  vie,  or  the  personal  fepre- 
eentative  of  an  ordinary  tenant  for  life  after  his  death,  is 
entitled  to  have  the  crops  remain  in  the  ground  till  ripe,  and 
then  may  enter  upon  the  land,  gather  and  cure  them  and 
take  them  away,  in  a  reasonable  manner  and  time.  But  if 
the  tenant  puts  an  end  to  the  estate  by  his  own  conduct 
before  its  natural  termination,  for  instance  if  he  forfeits  it 
by  the  commission  of  a  crime  or  the  breach  of  a  condition, 
he  shall  not  have  the  emblements,  for  it  is  his  own  fault; 
but  his  subtenant  in  such  a  case  is  still  entitled  to  them. 
Estate  tall  483.    Another   kind  of  freehold   estate,   intermediate   in 

after  poasi-  ' 

iseue'lxtinot  ^*^  nature  between  an  estate  in  fee  and  one  for  life,  is  that 
of  a  tenant  in  tail  after  possibility  of  issue  extinct.  This 
arises  where  a  person  is  tenant  in  tail  special,  and  it  is  no 
longer  possible  that  there  ever  should  be  any  heir  capable  of 
inheriting,  as  for  instance  if  the  land  was  limited  to  the  heirs 
of  his  body  by  a  particular  wife  and  she  has  died  childless. 
For  most  purposes  the  estate  is  then  considered  as  a  mere 
estate  for  life,  not  a  fee;  but  the  tenant  may- commit  waste 
like  tenants  in  tail  generally. 

MStiesS'         ^^^*     ^^^  freehold   estates  are  real  property.    They  have 

est^es*     the    common    quality    of   being    indefinite    in    duration.    .  An 

estate  in  land  given   for   a   fixed   time,  however  long,  e.gr.  an 

estate  for    a    thousand  years,   is    not    a    freehold    estate,  even 

though  the  land  be  freehold  land.     At   common  law  freehold 

Can  not     estates  must  always  be  created  by  liverv  of  seizin,  and  there- 
commence  *^  <    J  J  t 

mfutnro.  fore  couM  uot  be  granted  to  begin  in  the  future.  Livery 
of  seizin,  was  a  juristic  act  that  did  not  admit  of  dies,^  but 
must  take  effect  irnmediately  or  not  at  all,  A.grant:of.  an 
estate  to  a  man  and  his  heirs  to  begin  at  a  future  time  was 
void  at  common  law.    And  even  after  livery  of  seizin  became 


"See  1222,         »8  Seel  353. 
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extinct,  th^  rule  that  a  freehold  estate  could  not  be  limited 
to  begin  at  a  future  time  continued  to  survive,  thoxigh  broken 
in  upon  by  many  exceptions, 

485.     Estates  less  than  freehold  are  either  (1)  estates  in  Eatatesiess 
copyhold  land  similar  to  freehold  estates,  (2)  estates  in  either  *'''° '™°''°'^' 
freehold  or  copyhold  land  which  are  limited  for  a  fixed  time 
or  held  precariously,  or  (3)   certain   estates  created  by  way  of 
security  for  debts.  ^ 

As  to  the  first  kind,  the  customs  of  manors  are  not  Copyhoia 
uniform.  In  some  manors  estates  in  perpetuity  may  be  had  °°*°''*"" 
in  copyhold  land,  which  will  descend  to  the  tenant's  heir, 
and  are  practically  equivalent  to  fees,  though  the  heir  must 
still  be  admitted  by  the  lord ;  while  in  others  no  larger  right 
than  an  estate  for  life  can  exist,  the  land  coming  back  to  the 
lord  on  the  tenant's  death.  Estates  of  inheritance  and  for 
life  in  such  lands  are  reckoned  as  real  property. 

486.     The  sejond  class  of  estates  less  than  freehold  com-  Lwseiioidis. 
prises    estates    for   years    and    at    will.     These    are    generally, 
created  by  the    letting    or    leasing    of   land.     Under    the    old 
common  law  the  hirer  or  lessee  of  land  was  not  considered  as 
having  any  estate  or  property  right  in  it  at  all.     He  had  not 
even    possession,    but    mere    detention    or    occupancy,    being 
regarded,  so   far    as    his    relation    to    the    land    went,    as    the 
servant  or  bailiff  of  the  lessor.     He    had   nothing  but  a  right 
in  personam  against  the  lessor  arising    out    of   the  contract  of 
hiring.     If   any  third    person  wrongfully  dispossessed    him  or 
wrongfully  meddled  with  the  land,  he  had  no  remedy  directly 
against  the  wrongdoer,  but  must  look  for  protection  and  help 
to  his  lessor,  who  was  bound  to  him  by  the  contract.     But  at 
least  as  early  as  the  reign   of  Edward  IV  the   lessee  came  to 
be  looked   upon    as   a   possessor,  and  an  action   was  given  to 
liim"   by    which    he   could    recover    the  possession    of    the    land 
itself  if   he    was    wrongfully    deprived    of    it  ;    and    from    that 
time    his    interest    in    the    land     was    recognized    as     being    a 
kind    of   estate.       But   these    estates    were   never  brought    fully 
under    feudal    rules ;    there    is    no    tenure    or    feudal    relation 

^'^.Tbe  action  of  ejectment;  see  2  909. 
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between  the  landlord  and  the  tenant;  the  relation  on  the 
contrary  is  simple,  business-like  and  modern  in  its  character. 
Chattels  real.  This  ckss  of  estates  therefore  are  not  deemed  to  be  real 
property  at  all,  but  are  personal  property.  They  are  said 
to  be  personal  estates  in  things  real,  and  are  called  chattels 
real,  the  word  chattel  here  being  used,  contrary  to  its  ordinary 
signification,  to  denote  not  a  thing  but  a  right.  They  do  not 
descend  to  the  heir  of  the  tenant  upon  his  death,  but  go  to 
his  personal  representative. 
Estates  for  487.    -An   estate  for  years,  also  called  a  term   (terminug) 

yeaia.  ^^  ^  leasehold,  is  any  estate  in  land  which  is  limited  to 
continue  for  a  fixed  time,  no  matter  how  long  or  how  short. 
Thus  an  estate  granted  for  one  month  would  be  in  technical 
legal  language  an  estate  for  years.  The  tenant  for  years  is 
also  called  a  termor.  If  no  other  time  is  specified,  the  term 
begins  from  the  time  of  making  the  lease ;  but,  as  livery  of 
seizin  was  never  necessary,  an  estate  for    years  may  be  made 

inferesse     to   Commence    in    the    future.     But  the  term  is  not  vested  in 

emwi..  ^^^  tenant  until  he  enters;  till  then  he  has  only  what  is 
called  an  interesse  termini,  which  is  a  bare  right  to  acquire 
the  estate  by  entry,  of  the  same  nature  as  that  of  the  heir  or 
of  a  person  who  was  ousted  from  his  estate  at  common  law. 
QuMi-seizin.  By  entry  the  tenant  does  not  acquire  seizin,  because  seizin 
pertains  only  to  freehold  estates ;  but  he  gets  what  is  called 
possession,  the  word  possession  being  here  used  in  a  peculiar 
sense  to  denote  not  the  possession  of  the  land,  although 
that  too  is  usually  gained  by  the  entry,  but,  like  seizin,  the 
condition  of  ha,ving  the  estate.     Sometimes  it  is  called  quasi- 

Onster.  sciziu.  If  the  tenant  is  wrongfully  ousted,  he  loses  for  the 
time  being  his  estate,  ju6t  as  does  a  freebolder  in  the  same 
case,  and  has  only  a  bare  right  remaining ;  but  like  a  free- 
holder, he  can  regain  his  estate  by  entry  or  action. 

Eights  of  A    tenant  for  years    has  the  right    of   possession    and    of 

years,     iiinocent    use    and    to    take    the    fruits.      At    common  law  he 
Waste,     could  Commit  waste,    but  this    right    was  taken    away  by  the 

EstoTera.   Statutes  of  Marlbridge  and   Gloucester   above    mentioned.    He 

has  a  right  to   estovers,  like   a    tenant    for    life;    but   not   to 

Emblements,  emblements,   because    the   time   when    his   estate  will  end  is 
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known  beforehand.  Butjf  the  lessee  for  years  is  a  subtenant 
and  his  estate  is  liable  to  be.  brought  to  an  untimely  end  by 
the  termination  of  his  lessor's  estate,  the  subtenant  shall  have 
the  emblements  if  thjs  happens;  e.g.  if  a  tenant  for  life  makes 
a  lease  of  his  land  for  years  and  dies  during  the  term,  by 
which  the  term  is  defeated,  in  this  case  the  termor  is  entitled 
to  emblements.  In  England,  however,  at  present  it  is  pro- 
vided by  statute  that  in  such  a  case  the  subtenant,  instead 
of  having  emblements,  may  remain  in  possession  till  the  end 
of  the  current  year  paying  a  proportionate  rent. 

488.  A  tenant  for  years,  and  the  same  principle  applies   Tenant onn 

. ,      ,      .  not  dispute 

to  a  tenant  at  will  next,  be  described,  is  estopped  to  dispute  lan^iora'a 
his  landlord's  title.  That  is,  he  having  received  possession 
from  his  landlord,  it  is  conclusively  presumed  against  him 
that  the  landlord  was  the  owner,  and  he  can  not  set  up  any 
jus  tertW^^  against  his  landlord.  For  instance  he  can  not 
refuse  to  pay  rent  or  give  up  his  possession  at  the  end  of  his 
term  on  the  ground  that  some  other  person  than  the  land- 
lord is  the  true  owner  and  entitled  to  the  rent  or  the  pos- 
session, even  if  that  be  the  case.  But  if  the  landlord's  right 
hiis  come  to  an  end  during  the  term  and  some  other  person 
has  succeeded  as  landlord,  for  example  if  the  landlord  has 
sold  the  property,  he  may  acknowledge  the  rights  of  the  new 
owner.  Also  if  the  landlord  is  in  fact  not  the  owner,  and  the 
true  owner  asserts  his  tights  and  the  tenant  is  forced  to 
submit  to  his  claim,  the  rule  does  not  apply.  The  tenant  is 
only  obliged  to  acknowledge  his  landlord's  claim  so  long  as 
the  landlord  secures  him  in  his  quiet  enjoyment  of  the  land. 

489.  An    estate    or    tenancy   at    will    is    either    strictly   Temmoyat 

/•     ■  I  •   1     ■  •         1       strictly  will, 

at  will  or  from  year  to  year.  The  former,  which  is  the 
original  kind,  is  where  the  holding  is  ^  precarious,  so  that 
either  party  may-  put  an  end  to  it*  at  his  pleasure.  The 
intention  to  do  so  may  be  declared  in  express  words  or  by. 
any  act  which  is  inconsistant  with  the  longer  duration  of  the 
tenancy,  as  by  the  lessor's  entering  upon  the  land,  making  a 
lease  or  conveyance  of  it  to  another    person  with    a    right    of 

16  See  §309. 
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immediate  possession  or  doing  other  acts  of  ownership,  or 
by  the.  abandonment  of  the  land  by  the  tenant  or  his 
attempting  to  assign  his  rights  to  another,  for  the  interest  of 
a  tenant  at  will  is  of  such  a  slight  nature  that  he  is  not 
Eights  oi    permitted  to  assign  it.     Also  if  the  tenant  commits  waste  he 

a  tenant  ,  , 

at  win.      loses  his  estate>     The  rights  of  a  tenant  at  will  are  the  same 

as  those  of  a  tenant  for  years,  except  that    he    is    entitled  to 

Tenancy     emblements  if  the  landlord  puts  an  end    to    the   holding,  but 

strictly  at  .  .  ^  .  . 

will  under    not  if  he  himself   does.      An    estate    strictly  at  will  can  now 

modern  lawj  '' 

only  be  created,  except  in  a  few  special  cases,  by  an  express 
agreement  of  the  parties  that  the  holding  shall  be  on  such 
terms.  Generally  a  letting  which  in  ancient  times  would 
have  made  a  tenancy  strictly  at  will  at  present  will  establish 
the  modified  form  of  tenancy  at  will  known  as  a  tenancy 
from  year  to,  year. 

490.  On     account     of    the     obvious     inconveniences    of 
tenancies  strictly  at  will  the  custom  grew  up,  which  in  tima 

Tenancy  from  •ii/.  r     i  /. 

year  to  year,  acquired  the  force  of  law,  for  either  party  who  wished  to 
terminate  the  holding  to  give  notice  to  the  other.  The 
general  rule  is  that  at  least  six  month's  notice  must  be  given, 
expiring  at  the  end  of  some  year  of  the  tenancy.  If  such 
notice  is  not  given,  the  tenant  holds  for.  another  year,  where- 
fore his  tenancy,  though  technically  ranked  as  a  tenancy  at 
will,  is  usually  called  a  tenancy  from  year  to  year.  In  the 
case  of  the  letting  of  buildings  and  rooms  in  towns  and 
Tenancy    cities  the  uotice,  by  custom    or    statute,    is    generally  shorter, 

from  month  'J  r  o  J 

to  month,  most  ofteu  a  month,  so  that  the  holding  is  sometimes  called 
a  tenancy  from  month  to  month.  There  may  even  be  a 
tenancy  from  week  to  week. 

491.  If  any  tenant  of  laijd,  for  instance   a.  tenant  pur 
Implied     oMer    vie    or    for    years,    holds    over    after    his    estate    has 

tenancy       ,  •  ■■  •  .         _  • 

from  year   terminated,  with   the   C(jn,sent  of  the    person   entitled  to   the 

to  year.  .  ,  r  ,  , 

possession,  he  becomes,  a  tenant  from  year  to  year ;   and  the 
same  is  true    even    though  he   holds,  over  wrongfully^  if  the 
landlord  elects  to  treat  him  as  such. 
^eXSr  ^^    however    a    tenant    holds    over    wrongfully,   and    the. 

pElrty  entitled  to  the  possession  does  not  choose  to  take  him 
as  a  tenant  from   year  to   year,  he   is  still  not  regarded  as  a 
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mere  iatrncler  or  trespasser,  hut  as  a  kind  of  tenant.  He  is 
in-  a  situation  analogous  to  that  of  a  person  who  has  ousted 
anotlier,  having  not  merely  the  physical  possession  of  the 
land  but  a  right,  though  a  defeasible  right,  in  it.  This  is  a. 
tenancy  at  sufferance,  and  may  be  put  an  end  to  at  any 
time  by  entry  or  action  by  the  rightful  possessor.  There  can 
be  no  tenancy  at  sufferance,  however,  against  the  King,  or  in 
the  United  States  against  the  state,  but  the  party  holding 
over  is  a  mere  trespasser.  A  tenant  by  sufferance  is  now 
bound  to  account  for  the  rents  and  profits  of  the  land  for 
the  time  that  he  holds  it. 

492.  The    third    kind    of   estates    less  than  freehold  are    Estates  as 

security 

certain    estates   created   by   way   of   security  for  debts,  which    tor  debts. 
will  be  described  in  another  place.'^ 

493.  If  two  different  estates  in  the  same  land  come  into     Mergon 
the  hands   of   the  same  person  with  no  estate  between  them, 

the  smaller  estate  is  merged  or  lost  in  the  larger  and  ceases 
to  exist,  and  only  the  larger  remains.  Thus  if  a  tenant  in 
fee  should  let  the  land  to  his  son  for  a  term  of  years,  and 
should  then  die  and  the  fee  should  descend  to  the  son  as 
his  heir,  the  term  would  merge  in  the  freehold,  and  the  heir 
would  not  be  both  tenant  in  fee  and  tenant  for  years,  but 
only  tenant  in  fee.  The  same  would  be  the  case  if  a  tenant 
for  life  should  buy  the  fee  and  have  it  conveyed  to  him; 
the  life  estate  would  be  merged  in  the  fee.  But  if  a 
tenant  for  life  should  let  his  land  for  ten  years,  and 
then  the  termor  should  obtain  the  fee  during  the  life  of 
the  tenant  for  life,  the  term  would  not  merge  in  the  fee, 
because  the  estate  of  the  tenant  for  life  would  come  between 
them.  Any  freehold  estate  is  regarded  as  a  greater  estate 
than  any  non^freehold  estate.  Therefore  if  a  tenant  for  a 
thousand  years  should  acquire  an  estate  for  life  in  the  land, 
the  term  would  merge  in  the  life  estate,  and  the  tenant 
would  hold  the  land  only  for  his  life  and  would  lose  the 
residue  of  his  term.  But  a  fee  tail  does  not  merge  in  a  fee 
simple,    because    that    would   destroy    the    rights    of  the    heir 


W  See  Cbapt.  XXXV, 
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in  tail,  contrary  to  thei  intent  of  the  statute  de  donis.  Nor 
Estates  held  doBs  merger  take  place  when  the  two  estates  are  held  in 
different  capacities,  en  autre  droit,  as  where  a  tenant  for 
years  dies  and  makes  the  tenant  in  fee  his  executor,  so 
that  the  term  vests  in  the  latter,  because  the  tenant  in  fee 
qua  executor  is  a  different  person  legally  from  himself  in  his 
individual  capacity. 
Several,  joint        >  494.     Estates   as    wcll   as    other   kinds  of  rights  may  he 

and  common  ■,  ... 

estates.     sevBral,  commou  or  joint. 
Eights  of  Co-tenants  have  an  equal  right    to    the  possession  of  the 

co-tenants.    ...  i.p  >.  >  i  .j.*  .  j*      • 

land ;  and  it  one  is  in  possession  alone  it  is  prima  facte  pre* 
sumed  that  he  holds  for  the  benefit  of  all  and  that  his  posses- 
sion is  not  adverse  to  the  others,  so  that  he  can  not  by  means 
of  it  acquire  any  exclusive  rights  against  them.  Nor  can  he 
have  any  action  against  another  co-tenant  who  enters  upon  the 
Ouster,  land.  But  one  co-tenant  may  in  fact  oust  the  others  and  hold 
adversely  to  them,  if  he  actually  excludes   them  against  their 

Eights  of  use.  will.  One  tenant  who  merely  occupies  and  uses  the  land  and 
takes  the  crops  from  it  with  the  acquiescence  of  the  others  is 
not  bound  to  pay  them  rent.  And  even  if  he  received  rents 
or  profits  from  the  land,  he  was  not  at  common  law  bound  to 
account  to  them  for  their  shares,  except  by  agreement.  But 
by  various  statutes  he  is  now  obliged  to  account ;  and  if  he 
excludes  them  from  their  proportional  use  of  the  land  against 
their  will,  they  may  have  actions  against  him  to  recover  the 
Waste,  use  of  the  land  and  damages.  One  co-tenant  is  also  liable  to 
the   others  for  waste  committed  by  him. 

Joint  actions.         Joiut  tenants  must    sue   and    be    sued   jointly  in  matters 
affe6ting   their,  joint   estate,  but    this  rule  does  not  generally 
apply  to  tenants  in  common. 
Repairs.  At  commou  law  one  co-tenant  could  compel  the  others  to 

contribute  to  the  cost  of  necessary  repairs  upon  the  property, 
but  not  of  improvements,  by  means  of  a  writ  de  reparaiioM 
facienda.  But  that  writ  is  now  obsolete,  and  the  authorities 
are  in  conflic»  as  to  whether  an.  action  will  now  Ii&  for 
contribution. 

Alienation  by  .       Although  OHc.  tenant,  may  alienate  his  share,    vet  he  can 

one  tenant,  .      t  .  .  n  „•  ^     j 

not  alienate  any  specific  part  of  the  laud  by  metes  and  bounds. 
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SO  as  to  make  the  alienee  tenant  in  severalty  of  that  part. 
For  example  if  A  and  B  are  co-tenants  of  land  in  equal 
shares,  A  may  sell  and  convey  to  0  his  half;  but  only  one 
undivided  half,  not  a  specific  part  such  as  the  north  half. 

One  tenant  had  at  common  law  no  right  against  his  Partition 
co-tenants  to  partition,  that  is,  to  have  the  land  divided  and 
each  one's  part  given  to  him  in  severalty.  But  thoy  could 
make  partition  by  mutual  consent.  At  present  by  statute 
there  is  a  right  of  partition  on  the  demand  of  any  tenarit, 
and  if  the  property  can  not  be  divided,  as  in  the  case  of  a 
house,  the  court  will  sell  it  and  divide  the  price. 

495.  There  is  one  species  of  joint  tenancy  that  pertains  Ooparoenarj. 
exclusively  to   estates   of   inheritance.    When    the   tenant   of 

such  an  estate  dies  leaving  as  his  heir  not  a  single  person 
but  a  group  of  persons,  the  property  is  not  divided  among 
the  heirs  in  severalty  but  they  succeed  to  the  whole  jointly. 
This  kind  of  joint  tenancy  differs  from  ordinary  joint  tenancy 
in  three  respects.  (1)  There  is  no  right  of  survivorship 
attached  to  it,  so  that  if  one  of  the  joint  tenants  dies 
his  share  goes  to  his  heir  not  to  the  other  co-tenants.  (2) 
The  rights  of  the  co-tenants  need  not  be  equal ;  (fae  may 
have  a  larger  share  than  another.  (3)  Each  heir  had  at 
common  law  a  right  to  partition,  for  which  reason  this  kind 
of  tenancy  is  called  tenancy  in  coparcenary,  and  the  heirs 
coparceners  or  parceners. 

496.  Estates  are  divided  into  estates  in  possession"  and   EBtateBin 
in  expectancy.     An    estate    of  the    former  kind   is  one  where    ^'"^a^in" 

,  _  expectancy! 

the  tenant  has  a  right  ^of  present  use  and  enjoyment  of  the 
land;  .this  is  the  ordinary  sort  of  estate.  But  where  the 
estate  is  in  expectancy  the  tenant  has  no  present  use  or 
enjoyment,  but  will  or  may  have  it  at  some  future  time,  . 
upon  the  termination  of  some  other  estate  which  is  called 
a  particular  estate.  Thus  if  A  is,  tenant  in  fee,  simple,  and 
grants   the   land  to  B  for  life,  B  has  an  estate  in  possession. 


17  The  word  possession  is  here  used  in  a  peculiar  sense.  Jt  does  not 
deaote  possession  of  tlie  land,  nor  simply  the  jtfoai-possession  of  a  right, 
but  the  jittMJ-posseasion  of  a  right  that  may  be  presently  eiyoyed. 
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he  may  at  once  occupy  and  use  the  land;  but  A,  although 
still  tenant  in  fee  simple,  has  only  an  estate  in  expectancy, 
he  can  not  possess  or  use  the  land  so  long  as  B's  life  estate, 
which  is  the  particular  estate  upon  which  his  estate  is  ex- 
pectant, endures,  but  after  B's  death  the  land  will  revert  to 
him  again  and  his  fee  simple  in  expectancy  will  again  vest 
in  possession. 

A  present  -^^  cstate  iu  expectancy  is  a  present  estate,  though  only 

^^*^^-     to  be  enjoyed    in    the  future.     It  must  be  distinguished  from 

a  mere   possibility,  such  as  the  chance    of   regaining  land  by 

the  tenant's  breach    of   a    condition    subsequent,  which  is  not 

an  estate  at  all. 

The  nttimate  ^incc    the    fee    simple  of  land  must  always  exist  and  be 

fee  simple,  j^gj^j  ^^  ^^^^  ^^^^  ^^^y  estate  othcr  than  a  fee  simple,  even-  a 
fee  tail,  is  always  a  particular  estate  only,  behind  which  lies 
the  fee  simple  in  expectancy,  ^  There  may  be  a  succession  of 
estates  in  expectancy,  each  of  which  is  a  particular  estate  as 
to  those  that  follow  it.  Thus  A  may  hold  at  will  as  a  sub- 
tenant to  B  who  has  an  estate  for  years,  after  whom  0  is 
tenant  for  life  in  expectancy,  D  having  an  estate '  tail  ex- 
pectant 'on  the  termination  of  C's  life  estate,  while  E  has  the 
ultimate  fee  simple. 

EerersioM  4:97.    An  estate  In  expectancy  is  either  a  reversion  or  a 

remainder.     A    reversion    exists    where    a   person  who  has  an 
estate  in  land  grants  to  another  8  less  estate,"  retaining  him- 
self his  former   estate   thus   reduced    to   the   condition  of  an 
>  estate   in   expectancy.     For  instance  if  A,  being  seized  in  fee 

or  for  life,  gives  to  B  an  estate  for  years,- or  himself  having 
an  estate  for  years,  gives  to  B  an  estate  for  a  shorter-term  or 
at  will,  the  right  which  A  continues  to  hold  is  a  reversion. 
•  The  reversioner  does  not  acquire  his  reversion  at  the  time 
when  the  particular  estate  is  created,  though  it  only  begins 
at  that  time  to  be  called  a  reversion;  it  is  what  is  left 
to  him  of   what   he   had   before. 


ISA  less  estate  meanei  an  estate  which  is  less  in  right,  not  an  estate 
in  a  smaller  piece  of  land.  If  A,  holding  eleven  acres,  grants  five  acres  to  B 
retaining  six  acres,'  there  is  no  reversion. 
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498.  A  remainder  is  where  a  particular  estate  is  given,  Eemamaers. 
and  at  the  same  time  and  by  the  same  juristic  act  an  estate 
in  expectancy  upon  it  is  given  to  another  person.  Thus  if 
A,  being  seized  in  ffee  simple,  gives  an  estate  for  years 
to  B  by  deed;  and  at  the  same  time  and  by  the  same 
deed  gives  another  estate  to  0  expectant  upon  the  termina- 
tion of  B's  estate,  C  has  a  remainder.  If  the  estate  given 
to  0  is  the  fee  simple,  then  that  fee,  which  if  it  ha»d 
continued  vested  in  A  would  have  been  a  reversion,  becomes 
in  O's  hands  a  remainder,  and  there  is  no  reversion ;  but 
if  C's  remainder  is  merely  an  estate  for  life  or  years> 
then  the  fee  simple,  which  A  still  holds,  is  a  reversion.  A 
remainder  differs  from  a  reversion  in  not  being  something  left 
over  to  the  remainder  man  when  the  particular  estate  is 
created,  but  being  acquired  by  him  at  the  same  time  that  the 
particular  tenant  acquires  his  estate.  By  one  juristic  act  only  successive 
one  reversion  can  be  formed ;  but  any  number  of  remainders 
may  be  created,  with  or  without  a  reversion  behind  them. 
For  instance  A  by  one  and  the  same  deed  may  give  an 
estate  for  years  to  B,  with  remainder  to  0  for  years,  with 
remainder,  to  D  for  his  life,  with  remainder  to  E  for  his  life, 
with  remainder  to  F  in  tail,  and  may  keep  the  fee  simple 
himself  as  a  reversion  or  give  it  to  G  as  an  ultimate 
remainder.     When  at  common  law  a  freehold    remainder   was    LiTery  of 

seizin, 

granted,  livery  of  seizin  was  made  to  the  particular  tenant 
for  the  benefit  of  the  remainder  man  and,  if  the  particular 
estate  was  itself  a  freehold,  for  his  own  benefit  also. 

The    following   rules  were   applicable   at  common  law  to 
remainders. 

1.  There  could  be  no  remainder  without  a  preceding  There  miwt 
particular  estate,  which  was  said  to  support  the  remainder,  cuiax estate. 
If  an  estate  was  given  to  commence  in  the  future  without 
any  particular  estate  before  it,  it  was  not  a  remainder;  and  a 
freehold  estate  could  not  be  so  given *"'  But  an  estate  at  will 
can  not  support  a  remainder,  being  considered  too  slender 
and  precarious  for  that  purpoii^e. 

■19 See  8484. 
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Paitiouim  2.     The  remainder  must  pass   out    of   the    grantor  at  the 

remainder    same  instau-t  with  the  particular   estate.     If  A,  tenant  in  fee, 

must  oom- 

menoeafctiie  gniuts    an    estate    for    life  to  B,  and  half  an  liour  afterwards 

same  time,    o  . 

grants  the  fee  to  C,  C  does  npt  take    a  remainder,  but    what 
he   gets   is    the    reversion    which    continued    in    A    after    the 
grant  to  B, 
When  the  3.     The  remainder    must    vest   in   possession  immediately 

remainder  .,  n       t  i '       i  ij.  t^ji  • 

mustvestin  upon    the    termination    of   the    particular    estate,     it  there  is 

possession.  ii       i  ■     i         •      i 

any  gap  between  them,  however  small,  the  remainder  is  lost. 
Thus  if  an  estate  be  limited  to  A  for  life  with  remainder  to 
the  eldest  son  of  B,  and  A  dies  before  any  son  is  born  to 
B,  the  remainder  fails,  and  even  if  B  afterwards  has  a  son, 
the  son  can  not  take  the  estate. 
•Vested  and  499.     Kemaiuders    are    either   vested    or   contingent.     A 

remainders,  vested  or  executed  remainder  is  one  where  the  remainder  man 
is,  known,  and  is  certain  to  come  into  possession  if  he  lives 
long  enough  or  could  immediately  come  into  possession  if  the 
particular  estate  should  at  once  terminate.  A  contingent  or 
executory  remainder  is  one  where  either  the  person  who  is  to 
take  in  remainder  is  not  known  or  his  coming  into  possession 
depends  upon  an  uncertain  event  which  may  not  happen 
before  the  termination  of  the  particular  estate,  so  that  if  the 
particular  estate  should  immediately  terininate  there  would 
be  no  remainder  man  who  could  take  in  possession.  But  a 
remainder  which  begins  as  a  contingent  one  may  vest  during 
the  continuance  of  the  particular  estate.  Thus  if  land  is 
giveu  to  A  for  life  with  remainder  to  B  in  fee,  B's  estate  is 
a  vested  remainder.  The  remainder  man,  B,  is  known,  and  if 
he  outlives  A  he  will,  certainly  take  in  possession,  or  if  A 
should  die  at  any  time  B  could  come  in.  So  if  land  is 
granted  to  A  for  years  with  a  remainder  to  B  for  life,  the 
remainder  is  vested  in  B,  because  if  he  lives  long  enough,  i.e. 
till  the  end  of  the  term,  he  will  get  the  land, :  although  he 
may  die  before,  and  so  never  come  into  the  actual  enjoyment 
of  his  right;  and  this  is  true  even  though  the  term  is  for  so 
long  a  time  that  there  is  no  possibility  of  B's  living  to  sei 
.  its  ending,  e.g.  if  it  is  for  a  thousand  years.  Still  he  has  a 
present  estate  in  the  land  by  way  of  remainder.,!  But  if  land 
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is  given  to  A  for  his  life  with  a  remcinder  to  the  eldest  son  Eomaincier  to 

01  B,  who  has  no  son,  the  remainder  is  coutitigent,  though  as      peiBoa. 

soon  as  a  son  is  born  to  B  during  A's  lifetime  it  will  vest  in 

him  and  be  no  longer  contingent.     If,  however,  the  particular 

estate  were  fov  A's  life  and  the  remainder  to  the  eldest  child 

of  B  who  should    be    living    at    the    time  of   A's    death,    the 

remainder    would    be    contingent   through  the  whole  duration 

of  the, particular    estate,    even    though  B  had   children  at  the 

time  of  the  grant,  because  it  could    not    be    known  which  of 

the  children    would  outlive  A.     So  a    remainder  limited  to  B    semaind-er 

,  ,  depending 

provided  he  marries  a  certain  woman  is  contingent  until    the  nppn  an  un- 

^  '-'  certain  event, 

marriage  takes  place,  though  the  only  possible  remainder  man 
is  known  from  the  first. 

If  a  contingent  remainder  is  limited  to  a  class  of  persons    Contingent 

-         ,  ,  ^  remainder 

some  or  all  of  whom  are  not  in  being,  e.g.  to  all  the  children    *»  » "i^sa. 
of  a  man,  as  soon  as  any  one  of  them  is  born  the  remainder 
becomes  vested  in  him,  but,   as   the    expression  is,  will  open 
and  let  in  the  others  as  they  are  born. 

500.     A  contingent  remainder,  so  long  as  it  continues  to  a  eonUngent 

°  remamaer 

be  contingent,  is  not  a  present  estate  like  a  reversion  or  vested     ^^^l^^ 
remainder,    but    is    a    mere    possibility.     But,    as   already  ex- 
plained,  the    estate    in    remainder    must    by  the    general  rule 
pass  out  of  the  grantor  at  the  same  time  with  the  particular 
estate.     What  then  becomes  of  it  before  the  remainder  vests?   The  fee  in 

.  abeyance. 

This  (luestion,  which  seems  to  be  purely  theoretical,  was 
answered  •  Ifyf  the  old  lawyers  by  saying  that  the  remainder 
was  in  abeyance,  in  nubibus  or  in  gremio  legis,  expressions 
which  do  not  seem  to  convey  any  very  definite  meaning. 
In  fact  the  case  of  a  contingent  remainder  seems  to  constitute 
an  exception  either  to  the  rule  that  the  remainder  must  pass 
out  of  the  grantor  at  the  same  time  with  the  particular  estate 
or,  if  it  be  a  remainder  in  fee  simple,  to  the  rule  that  the 
fee  simple  must  always  be  vested  in  some  one. 

Bat  although  the  fee  simple  may  perhaps'  in  this  one  case    '^^^^j^^ 
be  in  abeyance,  the  t-ntire  freehold  can  not.     There  must  always  i,f J"f,«^Xid. 
be  an  existing  tenant  of  the  freeliold,  for  whose  benefit  livery 
of  seiz'n  could  be  made.     Therefore  if  a  contingent  remrtinder 
is  a  freehold,    the    particular  estate  must  be  a  freehold   also. 
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An  estate  for  years  will  not  support  a  frefehold  contingent 
remainder,  because  there  is  no  person  for  whose  benefit  livery 
of  seizin  could  be  made.  It  could  not  be  made  to  the 
particular  tenant  for  his  benefit,  because  a  term  for  years  can 
not  be  given  by  livery  of  seizin,  nor  to  him  for  the  benefit 
■  of  the  remainder  man,  because  there  is  as  yet  no  estate  in 
remainder  to  be  conveyed  by  livery,  but  only  a  possibility. 
But  if  the  particular  estate  is  itself  a  freehold,  livery  could 
be  made  to  the  tenant  of  that. 
When  the  601.     Sinco    a    Contingent  remainder   must    vest  in    pos- 

muatvest.  gession  at  the  instant  when  the  particular  estate  determines, 
it  must  necessarily  vest  in  rights  i.e.  cease  to  be  contingent, 
either  at  that  time  or  earlier.  Therefore  if  the  particular 
estate  comes  to  an  end  before  the  happening  of  the  con- 
tingency upon  which  the  remainder  depends,  the  remainder 
is  defeated  or  destroyed,  and  the  land  reverts  to  the  donor. 
Termination  The    particular    estate    may  terminate    either    by  its  own 

tiouiar^estote.  natural  expiratiou,  as  when  the  tenant  for  life  dies,  or  it 
may  be  prematurely  put  an  end.  to  by  the  tenant's  surrender- 
ing it  or  forfeiting  it  by  various  kinds  of  misconduct,  as  will 
be  hereafter  explained.  In  the  latter  case  if  the  remainder 
is  so  limited  that  it  can  not  vest  until  the  expiration  of  the 
time "  originally  limited  for  the  duration  of  the  particular 
TrnstecB  to  cstatc,  it  wiU  be  defeated.  To  guard  against  a  defeat  of  the 
conteSJnt  remainder  by  a  premature  ending  of  the  particular  estate,  it 
■  was  formerly  customary  to  insert  between  the  particular  estate 
and  the  contingent  remainder  a  vested  remainder  in  trustees 
for  the  period  of  the  normal  duration  of  the  particular  estate. 
Then  if  the  particular  estate  was  surrendered  or  forfeited,  the 
vested  remainder  at  once  took  effect  in  possession  and  served 
to  support  the  ultimate  contingent  remainder.  For  example, 
if  land  were  given  to  A  for  his  life  with  a  remainder  in  fee 
to  his  wife  if  she  survived  him,  A  could  defeat  his  wife's 
contingent  remainder  by  forfeiting  his  estate  in  his  lifetime. 
The  particular  estate  would  thus  come  to  an  end,  and  the 
time  for  the  vesting  of  the  remainder  would  not  have  arrived. 
But  if  the  gift  were  made  to  A  for  his  life,  remainder  to  B 
and  C  in  trust  for  A  during   A's   natural   life,   remainder  to 
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the  wife  if  she  survived  her  husband,  a  forfeiture  of  his 
estate  by  A  would  not  defeat  the  remainder  to  the  wife, 
because  the  remainder  to  B  and  0  would  at  once  take  effect 
in  "possession  and  the  contingent  remainder  would  vest  imme- 
diately upon  the  termination  of  that  estate  at  A's  death,  so 
that  no  gap  would  occur  between  the  successive  estates.  B 
and  C  in  such  cases  are  called  trustees  to  -preserve  contingent 
remainders.  But  it  has  now  been  provided  by  statute  that  a  Suoii  tmsteei 
premature  destruction  of  the  particular  estate  shall  not  cut  necessary. 
off  a  remainder,  so  that  trustees  to  preserve  contingent  re- 
mainders are  no  longer  necessary. 

502.     Besides   the  above   mentioned   kinds   of  estates   in    Executory 

1  •   1  •  1  1  11  devises. 

expectancy,  which  exist  under  common  law  rules,  there  are 
others  which  are  created  by  what  are  called  executory  devises™ 
in  wills.  When  wills  of  land  were  introduced  it  was  not 
thought  necessary,  as  has  been  said,  to  apply  to  them  all  the 
strict .  rules  of  the  old  feudal  law  ;  and  particularly  livery  of 
seizin  was  impossible  in  a  gift  by  will,  so  that  the  reason 
for  not  permitting  a  freehold  estate  to  be  limited  to  com- 
mence in  the  future  did  not  exist.  Accordingly  by  a  will  a  freehold 
freehold    estate   may   be    given    to   commence   in   the   future   menomgin" 

futwro. 

without    any    particular    estate    to   support    it,    the    land    in 
the   mean    time   descending   to    the   heir.      For    instance   an 
estate   in    fee    or   for   life  may  be  devised  by  will,  though  it 
could  not  be  given  by  deed,  to  an  unmarried   woman  to  take 
effect  upon    her   marriage ;   if  she    never   marries,  the  estate 
will. never  vest  at  all  but  the  heir  will  keep  the  land.      Also   Eemftindor 
a    remainder,    or    a    right    resembling    a    remainder,    may  -be     simple. 
Limited  by  will  after  a  fee  simple,  which  can  not  be  done  by 
deed ;   that  is,  an  estate   in    fee    simple  may  be  given  to  one 
person  with  a  provision .  that    in   case   the    estate   is   defeated 
in  any  manner  .the  land  shall  go  to  another  person  "designated 
in  the  will    instead   of  coming   back,   as  would   otherwise   be 
happen,  to  the  heir  of  the  donor.     By  executory  devise  also  a  Life  estates 
term    for ,  years  may  be  given  to  a  person  for  his  life  with  a 
remainder  over    which   could    not    be    done    at    common  :law, 


^Deviie  means  a  gift  of  real  property  by  will. 
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because,  a  life  estate  being  deemed  a  greater  estate  tban  a  iefvn, 
the  first  grant  of  it  for- life  was  construed  to  carry  the  whole 
term,  leaving  no  remainder.  Thus  if  a  man  has  an  estate 
for  a  thousand  years,  he  may  by  will  create  life  estates  and- 
remainders  in  it  as  though  it  were  a  fee  simple..  These 
estates  in  a  term,  though  resembling  freehold  estates,  are  not 
of  course  really  such,  being  all  derived  out  of  the  term. 

The  rule  503.    But  Contingent  dispositions  of  property  must  be  so 

PM^ties.  made  as  to  vest  within  a  certain  time  fixed  by  law.  As  long 
0.5  the  right  is  contingent  it  is  inalienable,  being  a  mere 
possibility ;  a  possibility  can  not  be  assigned.  But  the  law 
will  not  permit  property  to  be  tied  up  so'  that  it  can  not  he 
alienated  forever  or  for  an  unreasonably  long  time.  The 
undue  suspension  of  the  Vesting  of  a  right;  is  called  a  per- 
petuity, and  is  forbidden  by  the  rule  agiainst  perpetuities. 
This  rule  as  laid  down  by  the  courts  was  that  an  estate  must 
-  vest,  within  the  duration  of  some  life  or  lives  in  being  and 
twenty  one  years  thereafter.  The  period  is  reckoned  from 
the  time  when  the  instrument  conferring  the  right  takes 
f  effect,    i.e.    from    the    delivery  of  the  deed,  or  from  the  death 

*  -  of  the  testator  if  the  gift  is  by  will.  Thus  a  man  may 
limit  an  estate  to  the  son  thereafter  to  be  born  of  his 
brother,  if  the  brother  is  living  at  the  time  of  the  gift,  to  vest 
when  the  son  reaches  the  age  of  twenty  one ;  but  a  gift  to 
the  son  of  that  yet  unborn  son  would  be  void.  However,  in 
the  application  of  this  rule  an  additional  allowance  of  tinie 
may  be  made  for  the  period  of  gestation.  Thus  in  the  above 
example  if  the  brother  should  die  leaving  his  wife  pregnant 
with  a  Bon,  the  son  being  afterwards  born  could  take  the  gift 
when  he  reached  the  specified  age,  though  that  might  be  a 
few  months  more  than  twenty  one  years  after  the  death  of 
his  father  who  was  the  life  in  being  at  the  time  of  the  gift. 
Bo  a  child  in  ventre  sa  mere  at  the  time  of  the  gift  may  be 
reckoned  as' a  person  then  in  being. 

Theiiuson'a  ^"^j  Thellusou's  case"  led  to  a  change  in  the  law.  Peter 
Thelluson,    a   wealthy  merchant,  le'ft  by  will  the  bulk  of  his 

21  4  Ves.  227,  11  Ves.  II4. 


case. 
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large  fortune  to  trustees  to  be  accumulated  during  the*  lives 
of  his  three  sons  and  during  the  lives  of  all  their  sons  living 
or  in  ventre  sa  mere  at  the  time  of  his  death,  who  would 
then  be  the  lives  in  being.  At  the  death  of  the  last  survivor 
of  them  the  property  was  to  be  divided  into  three  parts  and 
one  part  was  to  go  to  the  eldest  male  lineal  descendant  of 
each  son,  and  upon  failure  of  such  descendant  of  any  son  his 
share  was  to  go  to  the  descendants  of  the  other  ^ons.  This 
will  was  held  valid.     But  by  a  statute  of  39  &  40  George  III  Modem  law 

aB  to  accumur 

gifts  of  property  to  be  accumulated  for  a  longer  time  than  lations. 
the  life  of  the  donor  and  twenty  one  year  thereafter,  with 
allowance  for  the  period  of  gestation,  are  declared  void,  with  ^'^f^'"™ 
certain  exceptions.  In  all  of  the  United  States  there  are 
i'ules  against  perpetuities,  sometimes  statutory  and  sometimes 
independent  of  statute,  most  of  which  are  substantiallj  like 
the  English  rule. 


law. 


346  FBiYATK  hkyr, 

CHAPTEE    XXX. 

USES. 

Mortmain.  604.    Land   held   by   a   corporation  is   said  to   be  held  in 

mortmain  (in  mortua  manu)}  In  the  two  or  three  centuries 
following  the  Norman  conquest  a  large  part  of  the  land  of  Eng- 
land passed  into  the  hands  of  ecclesiastical  corporations,  partly 
by  sale  and  partly  by  gift  from  donors  induced  by  motives  of  piety 
or  superstition.  This  was  very  displeasing  to  the  feudal  lords, 
because  they  thereby  lost  a  great  part  of  their  feudal  dues.  As 
the  corporation  never  died,  there  were  none  of  the  profits  which 
arose  to  the  lor4  on  the  death  of  a  tenant,  and  much  of  the 
land    was  held   in   frankalmoign   practically   freed   from  services. 

Btatntesof  Accordingly  certain  statutes  were  passed  in  the  reigns  of  Henry 
m  and  Edward  I,  which  are  known  as  the  statutes  of  mortmain, 
to  prevent  the  acquisition  of  land  by  corporations.  The  effect 
of  those  statutes  was  that  if  lands  or  tenements  were  conveyed 
in  mortmain  without  a  hcense  from  the  King  and  the  lord,  they 
should  be  forfeited  to  the  lord,  or  if  he  omitted  for  a  year  and 
a  day  to  enforce  his  forfeiture,  to  the  superior  lords  successively, 
and  in  default  of  them  all  to  the  King.  In  most  of  the  United 
States  these  statutes  are  not  regarded  as  in  force. 

ETasionB  ot  The  ingenuity  of  the  lawyers,  who  in  early  days  were  mostly 

ecclesiastics    and   naturally   inclined   to   favor    the    church,   found 
various  ways  of  evading  the  statutes  of  mortmaia.     Among  others 
^  they  invented  common  recovieries,  by  which  the  land  was  in  form 

recovered   under   an   old  right.^     But  by  far  the  most  importan'j 
in  its  consequences  of  their  inventions  was  that  of  uses. 
Uses  ta  505.     Use  (umiB)  in  the  Koman  law  meant  a  right   'n  one 

Eoman  law.  ^  '  ^ 

person  to  occupy  and  use  a  thing  belonging  to  another  It  was 
classed   as   a   kind   of  servitude,*   the   usuary,   or   person  having 

1  Perhaps  because  the  chief  laadholding  corporations  io  ancient  times 
were  monasteries  composed  of  monks  who  were  civilly  dead;  but  a  vnriety 
of  other  opinions  as  the  origin  of  this  expression  have  been  put  forth. 

a  See?  698.         »  gee  §511. 
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the  right,  not  bemg  deemed   to   have   juridical   possession  of  the 

thing  but  merely  detention  or  natural  possession.     Usufruct  {usus-    usntmot. 

frvctus)  was  a  very  similar  servitude,  which  however  included  the 

right  to  take  the  fruits  or  profits  of  the  thing.     These  rights,  hke 

estates  which  they  greatly  resembled,  might  be  given  to  a  person 

for  his  life,  for  a  fixed  time  or  at  will  or  so  as  to  descend  to  his 

heirs. 

Moreover  the  Eoman  law  had   another  kind  of  right  known    mm  oom- 
as  fidei  commissum,    which  was  where  property  was  given    to   a 
person  by  will,  so  as  to  make  him  the  legal  owner  if  it,  but  he 
was  durected  to  hand  it   over  to  another  person.     This  direction 
was  blading  upon  him. 

The  ecclesiastical  lawyers  were  largely  students  of  the  Eoman  uses  perhaps 
law,  on  which  their  own  ecclesiastical  law  was  in  great  part  based,    from  the 

'  or'    Roman  law. 

and  it  is  generally  supposed  that  it  was  from  the  provisions  of 
that  law  in  regard  to  uses  and  fidci  commissa  that  they  bor- 
rowed the  doctrine  of  uses  which  they  succeeded  in  introducing 
into  the  common  law,  though  in  a  much  modified  form. 

506.  When  a  person  desired  to  convey  an  estate  to  a  vnea  in  the 
corporation  and  yet  not  to  expose  it  to  forfeiture  under  the  "^'^ 
statutes  of  mortmain,  instead  of  conveying  it  directly  to  the 
corporation  itself  he  conveyed  it  to  some  third  person,  known  as 
the  feoffee  to  uses,  directing  him  to  hold  it  to  the  use  of  the 
corporation.  The  corporation  was  called  the  cestui  que  use.  If 
the  feoffee  complied  with  the  direction  of  the  donor,  the  corpora- 
tion, though  it  did  not  become  the  legal  tenant  of  the  land,  and 
so  incurred  no  danger  of  forfeiture,  got  all  the  benefit  of  the 
land  as  if  it  were  tenant.  The  use  was  entirely  void  at  law.  paes  void 
The  courts  of  common  law  would  not  enforce  it  or  take  any 
notice  of  it,  but  treated  the  feoffee  to  uses  in  aU  respects  hke  an 
ordinary  tenant.  He  alone  was  bound  to  perform  the  services  to 
the  lord,  and  the  estate  would  escheat  or  be  forfeited  by  failure 
of  heirs  or  misconduct  on  his  part.  No  one  but  he  could  bring 
any  action  for  the  possession  of  the  land  or  for  any  injury  to  it. 
He  was  entirely  at  liberty  to  disregard  the  donor's  direction  and 
to  appropriate  the  land  to  himself;  if  he  suffered  the  corporation 
to  have  possession,  it  was  merely  as  his  tenant  at  will  whom  he 
could  expel  whenever  he  chose. 
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B  enforced  •     But  here  the  Chancellor,    who   at   that  1;ime   was  always   a 
'*"*^'    priest,    interposed    for    the    rehef    of   his    clerical   brethren,    and 
enforced  those  uses  in  his  court  of  Chancery,  compelling  the  feoffee 
.uwe  sys.  to  uscs  to  observc  the  directions  of  the  donor.      Thus  was  intro- 
"' "^''*°' duced  into  the  law  the  conception  of  a  double  system  of  rights  or 
property,  the  legal  estate,  existing  by  vntue  of  common  law  rules 
and  recognized  and  protected  in  the  courts   of  common  law,  and 
the  use,  which  was  a  purely  equitable  estate,  ignored  by  the  com- 
mon law  and  enforced    and  protected  only  in  a  court,  of   equity. 
rjeawere    This  equitable  right,  it  will  be  observed,  was  a  right  in  personam 
iS^m*!    merely,  a  right  which  the  cestui  que   use  had  against  the  feoffee 
to  uses  only ;  as  to  all  other  persons  the  latter  stood  as  the  owner. 
The  right  was  a  claim   against  the  feoffee   to   have  him  exercise 
his   legal   right   in    a   particular    way,    because    equity  and   good 
conscience  required  him  to  do  so  and  it  would  have  been  a  fraud* 
on  his  part  to  keep  the  land  and  not  do  so. 
srienaive  507.     Uses,  havjj^   been   thus   introduced   in    the  reign  of 

ofS"*  Edward  III,  were  found  convenient  by  many  other  persons  than 
religious  corporations,  largely  because  of  their  freedom  from  feudal 
rules  and  restrictions,  and  lands  were  conveyed  to  the  use  of 
private  persons.  So  by  about  the  reign  of  Edward  IV  the 
court  of  Chancery  began  to  reduce  the  rules  regarding  uses  to  a 
regular  system. 
Against  It  was  held  at  first  that  the  use  could  be  enforced  in  equity 

'^e^was^  only  against  the  feoffee  to  uses  himself;  but  afterwards  it 
was  decided  to  be  good  against  his  heir  or  against  an  ahenee  of 
his  who  took  the  estate  from  him  without  consideration  or  with 
notice  of  the  use ;  but  a  bona  fide  purchaser  from  him  for  value, 
not  knowing  of  the  use,  took  the  estate  free  from  the  use.* 
The  use  The  usc  was  treated  in  the  courts  of  equity  as  a  kind  of  pro^ 

property,    pcrty,  and  to  a  considerable'jextent  the  same  rules  were  apphed  to 

*  Not  at  first  fraud  in  the  strict  legal  sense,  because  legal  fraud 
implies  the  breach  of  a  legal  duty,  and  the  very  ground  for  the  inter- 
position of  the  Chancellor  was  that  there  was  no  legal  duty ;  but  morally 
fraud.  However,  after  the  rule  of  enforcing  uses  had  become  established, 
there  was  an  equitable  duty,  the  breach  of  which  was  then  properly  called 
fraud.    See  ?  312,  819. 

6  See  J  271. 
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it  as  in  courts  of  law  to  ordinary  property.     The  most  important 
points  to  be  noticed  are  the  following. 

Since  a  use  impKes  that  some  other  person  has  a  legal  property     in  what 
right  which  indudes  the  right  of  possession,  no  use  can  he  created     created. 
in  a  thing  of  which    the    use    is    itiseparable  from  the   possession 
or  gwasi-possession,   such  as  an  incorporeal  hereditament.' 

Any  estate  or  Mnd  of  right  which  can  be  created  in  ordinary     Estates 
property  can  be  created  by  way  of  use ;  thus  land  may  limited  to     ™  ""^"' 
the  use  of  a  man  and  his  heirs  or  for  life,  for  years  or  at  will,  just 
as  it  might  be  given  to  him  directly  on  the  same  limitation.     And 
uses  are  real    or   personal  property  accordingly  as   similar  estates 
directly  in  the  land  would  be.      But  uses  are  not  held  on  tenure,     Tenure, 
and  are  therefore  not  subject   to    the  incidents  of  tenure   such  as 
escheat   to    the    lord.     Nor   was  livery  of   seizin  or  entry  by  the      seizun 
cestui  qui  use  ever  necessary  to    vest   the   use    in    him.     Strictly 
and   technically  he    had  no    seizin  either    of  the    use    or  of  the 
land;   the    seizin  was  in  the  feoffee  to  uses.     Curtesy  and  dower  cartesyand 

n  -T-  pi»i  •!  dower, 

were  not  at  first  permitted  m  uses;    for  which  reason   it   became 
common    to    settle    lands   to   the    use    of    the    husband  and  wife    Jointure, 
jointly  for  their  Uves  with    a   use  in  the  nature  of  a   contingent 
remainder   to    the    survivor  of  them,  which  was  called  a  jointure. 
A  use    also   could  not  be  taken  by  l^al  process  for  the  debts  of  uses  could 

not  be  seized 

the  cestui  que  use.  lor  debts. 

508.  Notwithstanding  the  convenience  of  uses  they  were  found  Disadvantages 
to  be  open  to  some  objections,  not  the  least  being  that  by  their 
means  the  statutes  of  mortmain  were  successfully  evaded,  sur- 
viving liusbands  and  wives  were  deprived  of  their  curtesy  and 
dower,  and  lords  of  their  feudal  dues.  To  obviate  those  difficulties 
various  statutes  were  passed,  aU  of  which  showed  a  tendency 
to  treat  the  cestui  que  use  as  the  real  owner,  until  at  last 
a  decisive  step  was  taken  in'  the  statute  of  uses,  otherwise  The  statute 
called  the  statute  for  transferring  uses  into  possession,  of  27 
Henrv  VIIT.  This  enacted  that  whenever,  a  person  should  be 
seized  of  lands  or  tenements  to  the  use  of  another,  the  ces«?«" 
que  use  should  have  a  legal  estate  corresponding  to  his  use.  In 
oiher  words,  it  annihilated  the  estate  of  the  feoffee  to  uses,  making    Execution 

'  of  the  use. 


6  See  Chap.  XXXI. 
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of  him  a  mere  chamiel  through  which  the  estate  passed  to  the 
cestui^  que  use,  and  transformed  the  right  of  the  latter  from  a 
merely  equitable  into  a  legal  estate,  thus  removing  it  from  the 
jurisdiction  of  the  courts  of  equity  into  that  of  the  common  law 
courts,  and  bringing  it  under  the  statutes  of  mortmain.  There- 
fore if  after  that  statute  A  was  enfeoffed  to  the  use  of  B, 
A  took  nothing  at  all,  he  became  a  merely  nominal  party, 
and  B  took  the  same  legal  estate  as  if  the  feoffinent  had 
been  made  directly  to  him.     This  was  called    executing   the    use. 

Seizin  o£  the  When  a  use  is  executed   the    cestui  que  use   gets  not  merely   a 

1 8«8  use.  ^^^^  ^j^^  ^^^  ^j^^  estate,  the  seizin,  so  that   it   is  not   necessary 

for  hvery  of  seizin  to  be  made  to  him  or  even  for  him  to  enter 

What  uses   in  Order  to  be  fully  seized.     But   the    statute    only    executed    the 

•outed.     use  when  the  feoffee  to  uses  was  "  seized "   to   uses,  that  is,  only 

when   the   estate  conveyed  to   him    was   a    freehold    estate.     In 

other   cases,  e.g.   if  a   lease  for   years  be  made  to  A  to  the  use 

of  B,  the  use  still  remains  a  mere  equitable  right. 

Estates  in  509.     By  meaus  of  uses  certain  kinds  of  estates  in  expectancy 

ipootancy  by  ni-iii  i  r  j 

leans  of  uses,  can  DC  Created  which  could  not  be  at  common  law.  Livery  of 
seizin  not  being  necessary,  a  freehold  use  can  be  created  by 
deed     to    commence    in    the    future    without    any    intermediate 

Springing  particular  estate.  This  is  called  a  springing  use,  because  it 
wiU  spring  up  and  begin  to  exist  when  the  appointed  time 
comes.  Thus  a  grant  of  an  estate  in  fee  to  an  unmarried  man 
to  commence  at  his  marriage  would  be  void  at  common  law. 
But  a  grant  to  his  use  in  fee  as  soon  as  he  rnarries  is  good. 
Until  the  marriage  the  use  results  to,  that  is,  remains  in,  the 
grantor  himself  and  the  deed  has  no  effect;  but  as  soon  as  the 
cestui  que  use  marries  the  use  to  him  springs  up  and  is  executed, 
and  he  becomes  seized  in  fee  without  any  farther  act  on  his 
part. 

bifting  uses.  A  shifting  or  secondary  use  is  where  a  use  is  hmited  which 
is  to  come  to  an  end  upon  the  happening  of  some  event,  either 
certain  or  contingent,  and  a  new  use  is  to  arise  in  its  place; 
that  is,  the  use  is  to  shift  from  one  person  to  another.  By 
this  means  a  remainder  may  be  created  after  a  fee  simple, 
which  could  not  be  done  at  common. law.  For  instance  an  estate 
may  be  conveyed   to   the   use   of  A   and   his   heu-s,  thus  giving 
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A  an  estate  in  fee  simple,  but  if  B  marrieg,  then  to  the  use 
of  B  and  his  heirs,  where  the  use  to  B  resembles  a  contingent 
remainder.  As  soon  as  B  marries  A's  estate  terminates,  and  B 
becomes  seized  in  fee. 
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CHAPTER    XXXI. 

mOORPOEEAL  HEEEDITAMENTS 

Incorporeal  510.    There  are,  as  has  been  already  remarked,'  a  few  lands 

"mlu^"  of  rights,  mostly  in  land  or  connected  more  or  less  directly  with  the 
use  of  land,  which  are  themselves  regarded  as  a  sort  of  incorporeal 
things  capable  of  being  the  subjects  of  property  rights.  These  are 
called  incorporeal  hereditaments.  They  are  classed  among  things  real, 
they  may  be  held  on  tenure,  and  the  rights  which  may  be  had  in 
them  are  estates.  The  incorporeal  things,  through  rights  in  land, 
are  not  themselves  estates ;  but  the  same  kinds  of  estates  exist 
in  them  as  in  land,  and  like  estates  in  land  are  divided  into 
freehold  and  less  than  freehold,  the  former  being  real  and  the 
latter  personal  property.  Considered  as  being  themselves  rights 
in  land,  these  incorporeal  hereditaments  are  of  the  nature  of 
normal  property,  but  estates  in  them  are  abnormal  iiroperty, 
since  their  subjects  are  not  material  things. 
E  sementa.  511.     The  most  Important  incorporeal  hereditaments  are  ease- 

ments.    Every  estate  in  land  includes  a  right  of  present  or  future 
possession  of  the  land.     An  easement,  oh  the  other  hand,  is  a  right 
to    use  or  enjoy  land  without   having  possession  of   it ;   as  where 
A   has    a    right   of  way  over  B's  land  or  a  right  to  pasture  his 
cattle  upon  it.     The  rights  most  resembling  easements  in  the  civil 
tudes-  1^'^  ^^^  called  servitudes    or  Jura  in  re  aliena,  and  those  names 
''^Memr    are  sometimes  used  in  the  common  law.      Often,  but  not  always, 
a  distinction  is  made  between  the  words  easement  and  servitude, 
the  former  being  used  to  denote  the  r^ht  considered  as  a  benefit 
to  the  holder  of  it  and  the  latter  to  denote  the  same   right  con- 
sidered as  a  burden  upon  the  land  subject  to  it.     Thus  A  is  said 
to  have  an  easement  in  B's  land,  and  the  land  to  be.  subject  to 
a  servitude  in  A's  favor. 
Profit  Easements  sometimes  consist  in  as  right  to  take  the  fruits  of 

"  "^     "'    land  or  to  take  a  portion   of  the   land  itself ;  as  where  A  has  a 

iSee  J  217.- 
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right  to  cut  grass  or  to  take  stones  from  B's  land.  Such  a  right 
is  called  profit  a  prendre. 

On  the  other  hand  an  easement  may  comprise  no  right  of  Negati 
•  ptive  use,  of  use  in  the  proper  sense,  but  merely  a  right  that 
the  land  shall  not  be  used  by  others  in  certain  ways.  Thus  A  may 
have  a  right  to  have  his  land  supported  by  B's  land,  in  which 
case  B  or  any  one  else  must  not  excavate  on  the  latter  land  so 
as  to  cause  A's  land  to  cave  in,  but  A  has  no  right  to  do  any 
act  on  B's  land.     These  rights  are  negative  easements. 

Easements  generally  have  to  be  acquired  by  the  holder,  for  Natural 
instance  by  grant  from  the  owner  of  the  land  or  by  adverse 
possession.^  But  there  are  certain  kinds  which  exist  as  a  matter 
of  course  and  do  not  have  to  be  specially  acquired,  which  are 
known  as  natural  easements.  The  right  to  support  for  land  in 
its  natural  condition  is  an  easement  of  this  kind ;  whenever  two 
pieces  of  land  lie  side  by  side  each  must  support  the  other;  and 
so  are  certain  rights  in  water  to  be  hereafter  described.  It  is 
sometimes  said  that  these  rights  are  not  easements  at  all,  but 
natural  rights.  However,  they  differ  from  ordinary  easements  not 
in  their  nature  but  only  in  the  way  in  which  they  come  to  exist, 
and  should  properly  be  classed  with  easements. 

512.     Easements    are    either    appendant,    appurtenant  or  in   Easements 

1  -  1-1  n  appendant. 

gross.  An  easement  appendant  is  one  which  a  tenant  of  a 
manor,  by  virtue  of  being  such  tenant,  is  entitled  to  enjoy  in 
the  common  land  of  the  manor  or  sometimes  in  the  lands  of 
other  tenants.  These  easements  depend  upon  the  customs  of 
manors.     They    do    not,    of  course,    exist    in  -the    United  States. 

An    easement    appurtenant  is  one    that   is    annexed   to   the    EasementB 

appurtenant. 

tenancy  of  a  particular  piece  of  land  and  can  only  be  held  by  the 
tenant  of  that  land;  if  the  land  is  transferted,  the  easement 
goes  with  it  and  can  not  be  separated  from  it.  Thus  if  A 
has  a  right  of  way  from  his  house  across  B's  land  to  a  street, 
or  a  right  to  draw  water  from  B's  well  for  the  supply  of  his 
house  or  to  have  his  house  drain  run  across  B's  land,  the 
easement  is  attached  to  the  house,  A  can  only  have  it  so  long 
as  he  continues  in  possession    of  the  house,  and  if  he  conveys  or 


i  See  i  692. 
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minant  and  lets   the    house    to    0,  0  has   the    easement  also.    The  land  for 

enements.   whose  benefit   the    easement    exists   is  called  the  dominant   land 

or  tenement,  and  the   land  which  is  subject  to  the  easement   the 

servient   land   or   tenement.     An  easement    appurtenant  must  be 

i7hii,te«se.  Connected  with  or  subservient  to  the  use    of  the  domiaant  land. 

lents  can  be  i  ■    i 

ypnrtenant.  Thus  the  ownerg  01  3,  Canal  might  grant  to  a  person  as  an 
easement  a  right  to  use  pleasure  boats  on  their  canal,  but  they 
could  not  make  that  right  appurtenant  to  a  house  at  a  distance 
from  the  canal  with  the  use  of  which  the  boats  had  nothing  to 
do.  If  however  a  merchant .  had  a  warehouse  on  the  bank  of 
the  canal,  an  easement  to  use  the  canal  for  the  purpose  of 
bringLQg  goods  to  the  warehouse  might  be  made  appurtenant' 
to  the  latter. 

Basements  An  eascmcnt  in  gross  is  one  which  is  not  appurtenant  to  any 

land,  but  belongs  to  the  holder  personally,  such  as  the  above- 
mentioned  right  to  use  pleasure  boats  on  a  canal.  There  is  no 
doroinant  but  only  a  servient  tenement.  A  negative  easement  or 
a  natural  easement  can  not  exist  in  gross ;  though  the  owner  of 
land  may  bind  himself  by  contract   to   permit    another  to  use  it, 

Easements   Or  not  to  use  it  himsclf,    in    a    particular  way.      Such  a  contract 

nd  contract  _        ^  ''  3 

rights,  however,  creates  a  mere  obligation,  a  right  in  personam  against 
the  contracting  party,  not  a  property  right  in  the  land,  whereas 
a  true  easement  is -a  right  in  rem  in  the  land;  predium,  non 
persona,  servet. 

Contents  of  Any  Way  or  combination  of  ways  of  using  land,  not  involvin<T' 

the  possession  of  it,  may  be  made  into  a  separate  easement.  But 
there  are  certain  'common  sorts  of  easements  that  have  special 
names  and  call  for  particular -notice. 

Commons.  513.     Common  is  a  general  name  for  all  such  rights  of  use 

in  another  person's  land  as  tenants  of  manors  or  townships  usually 
have  in  the  common  lands  of  the  manor  or  township ;  although 
this  kind  of  easement  is  by  no  means  confined  to  common  lands. 
The  most  important  kinds  of  common  are  as  follows. 

Common  of  Commou   of  pasture  is  a  right  to   pasture   one's  cattle  upon 

another's  land.  When  the  right  is  appendant,  it  is  usually  con- 
fined to  what  are  known  as  commonable  beasts,  that  is,  beasts  of 
tlie  plow  and  sheep;  and  the  stint  of  each  tenant,  i.e.  the  number 
and  kind  of  beasts  which   he  may  turn  in  and  how  long  he  may 
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keep  them  there,  is  usually  regulated  by  the  custom  of  the  manor. 
Common  without  stint  or  without  number   is    a    right    to    put  in 
as  many  cattle    as    are    levant    and   couchant  on  the  commoner's 
land,  that  is,  as  many  as  his  land  can  keep  and  maintain  in  the 
winter  when  there  is  no  pasturage.     When  two  commons  he  side  common  t, 
by  side  and  open  to  each  other,  it  is  not  wrongful  if  beasts  turned    '''°'™*^' 
into  one  stray  into  the  other,  and  this  is  called  coramon  because  of 
vicinage ;    but    either  party  may  fence   against  the  other's  beasts. 
.  In  England  the  lord  of  a  manor  may  enclose  a  part  of  the  waste  Approving, 
and  appropriate   it    to  his  own  use,  provided  he  leaves  enough  to 
satisfy  the  tenants'  rights    of  common.     This  is  called  approving 
Also  various  statutes,  known    as    enclosure  acts,  have  been  passed    Enciosnra 
to   facilitate  the  appropriation    of  commons  to    individual  use,  by       °*'''' 
which  means  most  of  the  common    lands  in  England  are  gone  or 
nearly   gone.     Many  of  the  old  townships   in    the    United    States    commona 
had  common  lands,  but  in  most  if  not  all  cases  these  have  been  tJni"a  statu. 
disposed    of  to    individual    owners.     Common  of  pastm-e    may  be    Apportion- 
apportioned,    that   is,    if  the    dominant  tenement  be  divided  the       "™*' 
easement    may  also    be    divided,    but   not   so    as  tc  increase   the 
burden  upon  the  servient  land. 

Common   of  piscary  is   a  right   to  fish   in   another   person's    common  o* 
water,  and  common  of  turbary  a  right  to  cut  turf  for  use  as  fuel   ""tarbir^ 
in  a  house.      The  latter  must  be  appendant  or  appurtenant  to  a 
house. 

Common    of   estovers   is  the  right  to  take  estovers  r^  botes'  common  c« 
from  another's   land.     This    can    not  be    apportioned,  and  if  the     °^ ''™™' 
dominant   tenement   is    divided  by  act  of  the  parties  the  right  is  (Apportion 
extinguished.     If  it  devolves  upon  several  joint  tenants  by  opera-       ""'*' 
tion  of  law,  as  by  descending  to  coparceners,  the  right  to  estovers 
is  suspended   until   it   again  comes  into  severalty..    The  reason  is 
that  to  divide  the   right  would   increase   the    burden.     The    right 
.which    a    tenant    for  life  or  years  has  to  take    estovers   from  his 
own  land  is  not  an  easement  but  a  part  of  his  estate. 

514.     A  right  of  way  is  a  right  to  pass  over  another  person;,      ^ays. 
land      It  may  be  a  right  to  pass  only  on  foot,  or  may  include  the 
passage  of  animals  o    vehicles,  for  some  special  purpose  or  for  al 

■■  See  g  482 
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Ways  of 
necessity. 


purposes.  If  it  is  appurtenant  to  land,  as  it  usually  is,  not  only 
the  tenant  himself  but  his  family,  servants,  and  guests  and  persons 
who  come  to  the  dominant  land  by  his  permission  or  on  business 
with  him  may  generally  use  it,  and  if  the  dominant  land  is 
divided  the  way  pertains  to  each  portion  of  it.  The  holder  of 
the  easement  may  also,  by  himself  or  his  servants,  enter  upon 
the  servient  la^d,  in  a  reasonable  time  and  manner,  to  make  and 
repair  the  way.  If  a  man  grants  to  another  a  piece  of  land 
entirely  surrounded  by  land  of  the  grantor,  so  that  there  is  no  , 
way  of  getting  to  the  former  land  except  by  crossing  the  latter, 
he  impliedly  grants  him  also  a  right  of  way  across  the  latter 
land.  This  is  called  a  way  of  necessity.  But  it  must  be  a  strict 
necessity ;  such  a  right  of  way  will  not  be  imphed  merely  because 
that  is  the  most  convenient  or  the  only  convenient  way  of  reaching 
the  granted  land,  if  access  can  at  all  be  had  by  another  route. 
The  owner  of  the  servient  land  may  locate  the  right  of  way;  but 
if  he  omits  to  do  so,  or  locates  it  in  an  unreasonable  place,  the 
hoVk-  of  the  easement  may  locate  it. 

515.  Support  is  the  right  to  have  land  or  buUdings  supported 
by  adjoining  land,  or  by  the  subsoil  when  that  belongs  to  a  different 
person  from  the  tenant  of  the  surface.  The  right  of  support  for 
land  in  its  natural  condition  is  a  aatural  easement ;  but  if  land 
is  artificially  burdened  by  placing  buildings  or  other  heavy  things 
upon  it,  there  is  no  natural  right  for  the  support  of  the  additional 
weight.  If  A  excavates  in  his  land  near  to  B's,  and  so  causes 
B's  house  to  fall,  he  has  not  violated  B's  natural  easement  of 
support  unless  the  excavation  is  such  as  would  have  caused  the 
land  to  cave  in  had  it  been  free  from  the  weight  of  the  build- 
ing. But  an  additional  easement  for  the  support  of  bixildings  may 
be  acquired  by  ^ant  or  prescription. . 
Light  and  air.  ^\%^    Light  and  ELVC  is  the  right  to  have  adjacent  land  kept  open 

md  unobstructed  so  that  light  and  air  can  come  to  the  windows 
of  a  >.ouse.  In  cities,  where  the  owners  of  land  frequently  build 
close  to  the  edge  of  their  land  and  put  windows  in  theit  houses  over- 
looking their  neighbor's  land,  this  right  often  becomes  important. 
Only  a  substantial  obstruction  of  the  light  is  a  violation  of  this 
right;  and  the  present  English  rule  ia  tliat  the  building  on  the 
servient  land  must  not  exceed  m  heighl  one  half  of  its  distance 
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from  the  window.  This  is  not  a  natural  easement.  It  can  be 
acquired  in  England  by  grant  or  prescription;  in  the  United 
States  only  by  grant.  When  it  is  acquired  by  prescription  the 
windows  are  called  ancient  windows.  When  it  does  not  exist, 
the  owner  of  land  may  build  upon  his  land  without  regard  to 
how  much  he  thereby  blocks  up  his  neighbor's  windows;  indeed 
he  may  build  a  wall  or  fence,  if  he  chooses,  for  the  express 
purpose  of  blocking  them  up,  and  even  for  no  reason  but  a 
maKcious  design  to  annoy  or  injure  his  neighbor. 

517.  Advowsons'  and  tithes,^  which  have  ah-eady  been 
mentioned,  are  incorporeal  hereditaments. 

518.  At  common  law  certain  pubhc  offices  and  also  certain 
offices  which  were  not  strictly  public,  such  as  that  of  a  bailiff 
or  steward  of  a  manor,  were  regarded  as  a  kind  of  property. 
But  in  the  United  States  there  can  be  no  property  right  in  a 
.public  office,  at  least  in  most  of  the  states,  and  this  is  now  the 
general  rule  in  England. 

519.  Dignities  are  titles  of  nobility  and ,  honor,  and  are 
classed  among  incorporeal  hereditaments.  The  English  titles  of 
nobility  in  the  order  of  their  rank  are  duke,  marquis,  earl, 
vicount  and  baron.  Earl  is  the  most  ancient  of  all,  running 
back  to  Anglo-Saxon  times.  The  earl  was  formerly  the  chief 
officer  of  a  county.*  The  equivalent  title  in  most  European 
countries  is  count  (co7nes) ;  and  even  in  England  when  the  title 
is  borne  by  a  woman  it  takes  the  form  of  countess.  The  origin 
of  baron  has  already  been  explained.'  Every  noble  of  higher 
rank  also  holds  the  title  of  baron.  In  ancient  times  a  baron 
was  necessarily  a  tenant  in  chief  of  the  King,  and  his  estate, 
to  the  holding  of  which  the  title  was  attached,  was  also  called 
a  barony.  The  name  barony  is  sometimes  £0  used  at  present, 
though  now  both  earl  and  baron  have-  ceased  to  be  territorial 
titles.  The  other  titles  are  arbitrary  creations  of  the  kings. 
Duke  is  duces,  a  general  name  in  Latin  for  a  leader  or  com- 
mander. A  marquis  was  at  first  a  noble  settled  upon  the 
marches  or  frontiers    of  the   kingdom   to    protect  it  against  inva- 


Advowsons 
and  tithes. 


Offloeei 


Dirties, 


Earl. 


Duke. 
Marquis* 


4  See  §118. 
6  See  i  93. 


s  See  ?  119. 
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vioount.    sions.     The  title  vicount  is  from  the  Latin  name  for  sheriff,'    All 

these  dignities  are  hereditary.    The  wife  of  a  nobleman  takes  her 

Families  of  husband's  title ;  but  his  children  during  his  life  do  not.    If  a  woman 

nobles. 

is   a  peeress  in  her  own  right,  she  does    not  mipart  her  rank  to 
Prince,     her   husband.      The    title   prince    is   confined '  to   the    immediate 
family  of  the  monarch. 
Knight  una  Knight,  vavasour    and  baronet,  entitling  the  person  to  prefix 

baronet. 

"  Sir "    to   his   name,  are  titles  of  dignity  and  honor  but  not  of 
nobility.     The  first  is  very  ancient,  and  not  hereditary.    The  second* 
is  long  since   extinct.     The    third   is    modern,    having   been    first 
created  by  James   I,  and  is  hereditary. 
Esquire.  Esquire  is   said 'to  be  a  title  of  worship  but  not  of  dignity. 

It  seems  at  one  time  to  have  had  a  fixed  legal  meaning,  but  at 

Gentleman,  present   is    assumed  by  any  one   who   chooses.     Much  the    same 

may  be  said  of  the  name  gentleman. 
Bights  of  Besides   the   right   of   sitting   ia  the    House    of  Lords,    the 

peculiar  legal  rights  of  a  nobleman  seem  at  present  to  be  of  no 
great  importance.    The  value  of  a  title  is  social  rather  than  legal. 

Monopolies.  520.     A   mouopoly   is    an    exclusive    right   to    do   some  act 

which  but  for  the  monopoly  would  be  legally  possible  and  lawful 
to  be  done  by  any  one.  Thus  the  East  India  Company  had  for 
some  time  a  monopoly  of  the  trade  with  India,  In  former  times 
■the  Crown  obtained  a  considerable  revenue  by  granting  monopolies 
of  various  kinds  to  individuals  for  money.  At  present  monopolies 
are  looked  upon  with  disfavor,  and  are  only  permitted  in  a  few 
cases  when  they  appear  to  be  for  the  public  benefit.  Thus 
patents  on  new  inventions  and  copyrights  are  in  the  nature  of 
monopolies,  but  are  just  and  beneficial,  being  granted  for  the 
purpose  of  securing  to  persons  the  fhiits  of  their  own  mental  labor. 
Monopolies  may  be  either  real  or  personal  property.  At  present 
they  are  generally  personal ;  but  if  granted  to  a  man  and  his 
heirs,  as  formerly  they  often  were,  they  are  real,  because  personal 
property  can  not  be  made  to  descend  to  heirs. 

Franchises.  521.    A   franchise   or  liberty   is    a    special    right,   different 

from  the  rights  of  persons  generally,  granted  to  an  individual  by 
the  government.    It   has   been   defined  as  "  a  royal  privilege,  or 

8  See  1 93t 
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branch  of  the  King's  prerogative,  subsisting  in  the  hands  of  a 
subject,'"  or  in  the  United  States  as  "  the  power  of  the  govern- 
ment in  the  hands  of  an  individual."  A  franchise  may  include 
some  or  all  of  the  following  elements :  (1)  Powers  or  capacities ;  Powers. 
so  that  it  is  legally  possible  for  the  persons  having  the  franchise 
to  do  what  for  persons  in  general,  is  legally  impossible,  e.g.  to  be  a 
corporation  or  to  hold  a  private  court.  (2)  Special  privileges ;  so  Spaciai 
tiiat  the  holders  of  the  franchise  are  permitted  to  do  acts  which, 
though  in  themselves  possible  for  any  one  to  do,  are  forbidden  to 
persons  generally,  e.g.  to  build  a  railroad  in  a  highway  or  to  main- 
tain a  public  ferry.  (3)  Monopolies ;  as  where  a  water  company  is  ijiouoroiiea, 
granted  an  exclusive  right  to  supply  a  town  with  water.  (4)  Pro-  property 
perty  rights  of  various  kinds;  thus  a  railroad  company  which  has 
been  given  the  r^ht  to  construct  its  road  in  a  street  has  a  special 
easement  in  the  street  itself.  But  property  rights  which  are  a 
part  of  the  franchise  must  be  distinguished  from  property  rights 
which  the  holder  of  the  franchise  acquires  in  the  exercise  of  or 
for  the  purpose  of  exercising  his  franchise ;  thus  if  a  ferry  com- 
pany owns  boats,  the  ownership  of  the  boatq  is  not  a  part  of  its 
corporate  franchise  or  of  its  ferry  franchise.  Franchises  may  be 
real  or  personal  property.  They  are  real,  if  granted  to  a  man 
and  his  heirs,  or .  generally  if  they  involve  easements  in  hold 
for  hfe   or  in  perpetuity. 

622.     Certain  particular  franchises  call  for  notice.     Many  of  partioniar 
the   rights  of  lords   of  manors,    for  instance   the   right   to   hold 
private  courts,  are  franchises. 

Under  the  Norman  kings  the  right  of  hunting  and  kUling  KUiing  game. 
game  was  taken  away  from  persons  generally  and  reserved  to 
the  King  and  his  grantees.  The  rights  of  park,  chase  and  free 
warren  are  franchises  relating  to  the  keeping  and  MUing  of  game. 
These  franchises  are  now  of  little  importance  in  England,  the 
right  to  kill  game  being  regulated  by  the  game  laws.  In  the 
United  States  there  are  no  such  'franchises.  Easements  to  hunt 
or  shoot  upon  another's  land  may  be  acquured  by  private  grant, 
and    are    not   franchises. 

There  are  also  sund.ry  franchises  relating  to, fishing.    As  will  Fisheries. 


2  Black.  Com,  37. 
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be  hereafter  explainisd.,  the  public  generally  have  a  right  to  fish 
ia  navigable  waters,  and  a  man  may  have  a  commqn  of  piscary 
in  the  land  of  another.  But  those  rights  are  not  franchises,  thai 
is,  they  are  not  rights  pertaining  regularly  to  the  state  and  only 
in  special  cases  by  act  of  the  state  vested  in  individuals.  The 
name  free  fishery  is  sometimes  applied  to  the  general  right  of 
the  public  and  sometimes  to  an  exclusive  right  to  fish  in  public 
waters  granted  by  the  state  to  an  individual,  which  latter  is  a 
franchise.  Such  an  exclusive  right  is  also  sometimes  called  a 
several  fishery;  and  again  the  latter  name  is  appHed  to  an 
exclusive  right  to  fish  on  land  which  pertains  to  the  owner  him^ 
self  or  is  derived  from  him,  whereas  a  common  of  piscary  is  not 
an  exclusive  right.  But  the  names  of  the  various  Mnds  of 
fisheries  are  used  in  the  books  in  a  very  confused  and  indefinite 
manner. 
Toll  bridges  The  right  to  maintain  a  toll  bridge  or  toUgate  on  a  rivtr  oi 

^**'' highway  is  a  franchise;  and    so    is   the   right    to    keep    a    public 
Ferries,     ferry  and  carry  persons   and   goods    over  for  pay,  which  the  law 
does  not  permit  any  one  to  do  unless  he  has  a  franchise. 
The  elective  The  right  to  votc  IB  a  franchise ;  and  it  has   been  held  that 

a  voter  may  have  an  action  against   the    election  offiteers,  if  they 
wrongfully  reject  his  vote  or  remove   his   nama   from   the   list  of 
voters. 
Bight  to  The  right  to  attend  a  public  school  is  a  right  of  this  nature. 

pubu^seHMi.  There  seems  to  be  some   donbt   whether  the  right  belong  to  the 
scholar  or  to  his  father. 
Eent.  523.     Kent  (reditus)  is  n  compensation   paid  for  the  use  of 

land.  It  is  defined  as  "  a  certain  profit  issuing  yearly  out  of 
lands  and  tenements  corporeal."**  It  is  usually  paid  in  money, 
but  need  not  be ;  it  may  even  consist  in  personal  services.  It 
must  be  fixed  or  certain  in  its  aniount,  or  capable  of  being 
reduced  to  certainty.  By  a  yearly  profit  seems  to  be  meant  no 
more  than  that  the  rent  must  be  payable  at  fixed  times  or 
intervals,  annual  payments  having  formerly  been  most  common. 
Rout  must  It  must  issuc  out  of  the  land ;  by  which  is  meant  that  the  right 
'^Mand.      to  rsnt  is  a  right  in  rem  in  the  land,  and  the  duty  to  pay  it  ia 

»0  2  Black.  Com.  41. 
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attached   to    the   tefaailcy  of  the  land,  and  does  not  exist    simply 

by  virtue  of   a.   contract   between    the   parties.     Any  person  who 

becomes  tenant    must  pay  the  rent.     A  rent   is  usually  created  How  n,  rout 

either  by  a  provision,    called  a   reservation,  interted  in  the  grant 

or   lease  when  land  is  conveyed,  as  where!  a  landlord  lets  land  to 

a  teaant  on  rent,  or  by  a  direct  grant  of  the  rent  by  the  tenant. 

A  reservation    or   grant   of   rent,    thoi^h   an    agreement,    is   not 

strictly  a  contract.     There  may  be,  and  bften  is,  also  a  contract  to 

pay   the    rent ;    but   the    right    created    by  such  a  contract  is  an 

ordinary   contract  right,  a  right   in  personam,  not  an  incorporeal 

hereditament.     Ih   such  a  case  the  party  entitled  to  the  rent  has 

two  distinct  rights  to  it,  the  contract  right  and  the  right   created 

by  the  reservatioil  or  grant.     Eent  can  only  issue  out  of  corporeal  Must  issue 

hereditaments;    therefore  if  money  or  any  compensation    is   paid  pOTeai ifei^'. 

/>iipi'  .        1  .  dUameuta. 

for  the  use  of  chattels  or  lot  beihg  permitted  to  exercise  any 
incorporeal  hereditainent  or  abnoirmal  property  right,  this  is  not 
technically  rent,  though  similar  to  it  and  often  so  called. 

524.  There  are  three  kinds  of  rent,  rent  service,  rent  charge  sent  servioe. 
and  rent  seek.  Eent  service  was  originally  where  a  feudal  relation 
existed  between  the  parties,  that  iS,  it  was  rent  payable  by  a 
feudal  tenant  to  his  lord  as  his  feudal  service.  It  was  also 
accompanied  by  corporeal  services,  at  least  an  oath  of  fealty„ 
However,  the  relation  of  a  tenant  for  yeslts  or  at  will  to  his 
landlord  having  some  resemblance  to  the  feudal  relation,  rent 
payable  on  the  hiring  of  land  was  included  in  this  class.  At 
present  therefore  rent  sei-vicfe  may  _  be  said  to  be  rent  which  is 
indident  to  a  reversion  or  at  least  to  a  possibility  of  a  reverter; 
wheroj  that  is,  the  person  to  whom  the  rent  is  payable  has  some 
estate  or  interfest  in  expectancy  in  the  land  beside  the  rent,  to 
which  interest  the  rent  is  appurtenant.  The  rent  may,  however,  Ben*  m  groes. 
be  granted  by  the  reversioner  to  another  person,  and  thus  be 
separated  from  the  reversion  and  exist  as  a  right  in  gtoss.  A 
landlord  has  a  right  to  bring  an  action  tot  the  rent  if  it  is  not  Distress. 
paid.  But  in  additiob  to  thi^  he  has  the  pecuhar  renaedy  of  dis- 
tress or  distraint,  which  is  a  right,  in  case  default  is  made  in 
payment,  to  enter  upon  the  land  and  seize  any  chattels  which  he 
can  find  there,  whether  they  belong  to  the  tenant  or  not,  and  to 
hold  the  chattels  so  seized  as  security  for   the    rent,  with  a  right 
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similar  to   the  right   of  a   pledgee  "ti  sell  them  on  notice  if  the 
rent   is   not   paid.      But   certain   Mnds   of  chattels    are    by   law 
exempted    from  distress,  which   are   generally  the    same  as  those 
that  are  exempted  from  seizure  on  execution,"  and  comprise  such 
things  as  necessary  food    and   clothing,   the    tools  of  the    tenant's 
trade  and  a  few  others  of  the  prime  necessaries  of  life.     In  most 
of  the  United    States  the  right  to  distrain  for  rent  does  not  now 
exist,  and  in  England  it  has  been  much  restricted  by  statute.    Any 
Pttyments    payment,  whether  rent  or  not,  for  which  the  creditor  has  a  right 
"'"'TBa""''"  to  distram  is  said  at  common  law  to  be  charged  upon  the  land.*^ 
Eent  charge  In  rent  charge  and  rent   seek  the    owner  of  the  rent  has  no 

and  rent  seek,  ^^j^^^  interest  iu  the  land,  and  there  is  no  feudal  relation  between 
him  and- the  tenant  who  pays  the  rent;  as  if  A,  being  tenant  in 
fee  simple,  grants  to  B,  a  stranger,    a   rent   to   issue    out  of  his 
land,    or   conveys  his  whole  estate  to  B,  not  retaining  any  rever- 
sion, and  reserves    a   rent  to    be    paid   to   himself.     There  is  no 
right  to  distrain    except  by  express    agreement.     If  in  the  instru- 
ment which  creates   the   rent   it   is   expressly  charged   upon    the 
land,  that  is,  if  a  right  of  distress  is  stipulated  for,  the  rent  is  a 
rent  charge ;  if  not,  it  is  a  rent  seek,  reditus  siccus. 
Quit-rents.     ®   Special   names  are   also  given   to    particular  kinds    of  rent, 
without  reference  to  the  foregoing  classification.     Rents  of  assize  or 
quit-rents  (quieti  reditus)  are  certain  ancient  rents  paid  by  tenants 
in  manors  to  their  lords,  whose  amount  is    established    and   can 
not   be   varied;    if  payable  by  freehold   tenants  they  are  called 
¥ee  farm    chicf-rcnts.     A  fee-farm  rent   is  a   rent  issuing  out  of  an  estate 
in  fee  and  amounting  to  at  least  one  fourth  of  the  rental  value 
Eaotrent.  of  the  land  at  the  time  of  its  reservation.     Eack  rent   is    a  rent 
amounting  to  nearly  or  quite   the    full   rental   value  of  the  land, 
i.e.  a  competition  or  market  rent,    such    as    a   landlord  could  get 
by   offering  his   land   to   the    highest   bidder,  in   contrast  to  the 
customary  or   feudal  rents    which  are  common   in   England    and 
are  often  xelatively  small. 
Payment  526.    Ecnt  is   regularly   payable   on   the   land   and   before 

sunset  of  the  day  on  which   it   falls   due.     A  rent  service  is  real 

"See  §1073. 

12 In  equity  a  charge  upon  land  has   a   different  meaning;   it  denotes 
an  Equitable  lien. 
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or  personal  property  according  to  the  nature    of  the   reversion  to     Ecai  or 
which  it  is  incident ;  and  a  rent  charge  or  rent  seek  is  real,  if  it 
issues  out  of  a  heritable  or  life   estate  and  is  granted  for  life    or 
to  a  man  and  his  heirs. 

626.  An  annuity  is  a  right  to  receive  a  fixed  sum  of  Annuitiea, 
money  each  year  from  another  person.  It  is  usually  personal 
property,  but  is  sometimes  granted  to  a  man  and  his  heirs,  and 
is  then  real  property.  Generally  it  is  not  charged  upon  land,  but 
it  may  be.  An  annuity  charged  upon  land  is  practically  the 
game  thing  as  a  rent  charge.  Insurance  companies  often  make 
it  a  part  of  their  business  to  grant  annuities.  For  a  fixed  price 
paid  at  once  the  company  agrees  to  pay  to  the  grantee  an 
annuity  ^o  long  as  he  fives,  the  price  being  calculated  according 
to  the  probable  duration  of  the  life  of  the  grantee.  The  English 
government  formerly  sold  annuities  in  the  same  manner,  but 
discontinued  the  practice  early  ia  the  nineteenth  century.  A  pension  Pensions, 
is  a  kind  of  annuity 

A  corody  is  a  light  to  receive  at  stated  times,  generally  from     corodiea. 
ecclesiastical  persons  or  corporations,  aUotments  of  provisions.     In 
lieu   of   them    a   pension   in   money   is    sometimes    paid.      Like 
an   annuity  it   is  usuaUy  personal  property,    but   may  be   made 
descendible  to  aeirs.    Corodies  are  unknown  in  the  United  States. 


Navigable 
water. 
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CHAPTER    XXXII. 

EIGHTS  IN  WATER 

627.  Water  is  either  navigable  or  non-navigable.  Navigable 
water  by  the  common  law  rule  is  water  where  the  tide  ebbs  and 
flows,  that  is,  the  sea  and  waters  reached  by  the  ocean  tides.     In 

American    the  United  States,  where  there  are  large  non-tidal  lakes  and  rivers, 

the  common  law  rule  has  generally  been  abandoned  as  uiisuitable, 

though  a   few  states  retain  it;  and  ady  lake  or  river  is  regarded 

as  navigable  where  large  vessels  can  go. 

Hotthosuii-  Navigable  water  or  the   land  under   it   is   not   generally  the 

property,  subjcct  of  jjrivate  property,  though  the  state  sometimes  grants  to 
private  persons  exclusive  frahchisfcs  or  r^hts  of  use  in  it,  for 
instance  an  exclusive  right  to  plant  oysters  or  to  fish  in  a 
particular  place. 

Ownership  A   persou    who   owus   land    abutting   upon   navigable   water 

mark."     owus   Only  to   high  water   mark;    the    shore   below   that  belongs 

Eights  of    to    the    state.      But    the    abuttiiig    owner    has    an    easement   in 

owners,  the  shore,  appurtenant  to  his  land,  of  access  to  the  water,  so 
that  no  one  else  may  place  any  thing  on  the  shore  and  shut 
him  oS.  He  also  has  the  exclusive  right  to  wharf  out  to  deep 
water  and  to  possess  and  use  the  wharf,  so  he  does  not  thereby 
obstruct  navigation.  ' 

PuWio  right  The  public  generally,  and  every  person  equally,  has    a   right 

of  use.        .  i  J.         ./  7  o 

m  the  nature    oi  an  easement   to   use    the   water   or   the   shore 

below  high  water   mark  for  any  lawful  purpose,  such  as  naviga- 

Naviaation  tiou,  fishing  or  talking  sand  or  seaweed.     The  right  of  navigation 

and  fishing    .  .  i  ■   i  /.  ,  ° 

IB  superior  to  the  nght  to  fish,  so  "that  a  vessel  in  its  course 
over  a  fishing  ground  may  frighten  away  the  fish  and  so  disturb 
the  fishing,  or  may  even,  if  necessary,  run  over  nets,  but  must  not 
waS°'aie  ^^  ^°  wautonly  or  maliciously  AH  navigable  waters  are  public 
highways,  highways.  Also  in  waters  which  are  not  technically  navigable 
but  yet  are  capable  of  being  used  for  transporting  merchandise  by 
boats  or  for  floating  logs  or  the  like,  the  public  have  a  right  of  use 
for  such  purposes;  these  are  said  to   be  highways.     But  this  does 
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not  include  any  ri^ht  to  us&  the  banks  for  towing  or  for  loading 
or   landing   goods.      In    some    of  the    United    States   there    are  other  puwio 
E|,lso  certain  streams,  lakes   or    "great  ponds"   which,  though  not       "^^^' 
navigable,  are   regarded   as   open  to   such   public  uses  as  fishing, 
bathing,  or  cutting  ice. 

528.  Of  rights  in  non-navigable  waters  the  most  important     water 

,  .  ,         ,  ooursea. 

are   m   natural  watercourses.     A  watercourse  is  a  brook   or   nver, 

i.e.  a  stream   of  water   flowing  habitually  in  a  defined  phfinnel 

with  defined   banks,    as   distinguished   from   mere   surface   water 

which  collects  upon  land    or   runs  down   swales  or  depressions  in 

times  of  rain  or  the  melting  of  snow.     Land  adjoining  a  watey-  Eipariim  lana 

course    is   called  npanan  land,  and  the  proprietor  of  such  land  a  proprietors. 

riparian  proprietor. 

The  land  under  a  watercourse  is  usually  private  property,  and  Lana  under 
the'  prima  facie  presumption  is  that  a  riparian  proprietor  owns  to     course. 
the  middle  of  the  main  channel,  ad  filMm.  rip&e.    But  in  case  of 
large  rivers  or  lakes,  which  are  not  technically  navigable,  it  is  held 
in  some  places  that  private  ownership  extends  to  low  water  mark 
only. 

The  water,  however,  is  not  owned  by  anv  one ;  but  each  riparian    sjgMa  in 

'  '  J         •  ;  -"^  the  water. 

proprietor  has,  as  appurtenant  to  his  land,  certain  rights  in  it  in 

the  nature  of-  easements.     He  has  a  right  to  have  it  come  down  To  its  flow. 

to  his  land  in  its  natural  flow  and  unpolluted,  and  to  have  it  pass 

off  from  his  land  in  its  natural   flow.      Aqua  currit,  et  currere 

debet  ut  solebat.     It  is  a  violation  of  a  riparian  proprietor's  r^hts 

for    a    proprietor   farther  up    the    stream,    or   for   any  person,  to 

divert  or  obstruct  the  stream  so  as  to  prevent  it  from  coming  to 

his  land,  to  change  its  channel  so  as  to  cause  it  to-  enter  his  land 

at  a  different  place  from  where    it   naturally  enters,  to  draw  off 

water  so  as  to   substantially  diminish   its   flow,  or   to    throw  any 

thing  into  it  so  as  to  foul  or  clogg  it.     It  is  also    a    violation  of 

his  rights  to  place  obstructions  in  the  stream  below  his  land,  and 

thus  set  back  the  water  upon  his  land  or  prevent  it  from  flowing 

off  freely.     But  the  right  to  the  flow   of  the  water  is  subject   to 

certain  rights  of  reasonable  use  of  it  by  other  riparian  proprietors. 

529.  The  uses  which   it  is  possible  to    make  of  the  water  p^^j^^^^, 
are  of  three  Idnds,  namely :    (1)    natural   uses   upon  the  riparian     "''■^^^1°^ 
land,  (2)  artificial  uses  upon  that  land,  (3)  uses  upon  other  land. 
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Natural  uses.  Natural  uses  are  ad  lavandum  et  potandum,  i.e.  for  drink- 
ing, watering  cattle,  washing  and  ordinary  domestic  uses.  All 
others,  e.g.  for  running  mills  and  factories,  irrigation  or  cutting 
ice,  are  artificial.  For  natural  uses  a  riparian  proprietor  may 
probably  take  as  much  of  the  water  as  he  needs,  even  to  entirely 
exhausting  the  stream,  though  doubts  have  been  expressed  whe- 
ther the  right  goes  quite  so  far  as  that. 
Artifloiai  For   artificial   uses   the   English    rule    seems  to  be  that  it  is 

unreasonable  and  unlawful  to  take  so  much  of  the  water  as  to 
cause  any  sensible  diminution  of  the  flow.  But  in  the  United 
States  the  rule  is  somewhat  less  strict;  a  riparian  proprietor 
may  make  a  reasonable  use  of  the  stream,  even  though  that 
use  somewhat  diminishes  the  quantity  of  water  that  passes  down, 
so  it  does  not  work  "  actual  material  and  substantial  damage  to 
the  common  right,"  the  right  of  each  proprietor  being  "hmited 
and   qualified   by  the   precisely  equal   right   of  every  other   pro- 

Pondingtiie  prietor."  For  many  purposes,  e.g.  for  running  a  miU,  it  is 
necessary 'to  pond  the  water.  This  may  be  done  in  a  reasonable 
manner,  even  though  it  to  some  extent  interferes  with  the 
natural  flow.     ' 

Uses  off  p£  Taking  water  for  use  off  of  the  riparian  land,  e.g.  to  supply 

land.  an  artificial  canal  or  to  irrigate  land  at  a  distance  from  the 
stream,  seems  to  be  wrongful  if  any  substantial,  or  perhaps  any 
sensible,   diminution  of  the  flow  is  thereby  caused. 

Drainage  into         As   to    draimng   iuto    a    stream   or   throwing  refuse  into  it. 

streams.  ^  o  j 

thus  fouling  the  water  or  obstructing  its  flow,  some  distinctions 
must  be  observed.  A  riparian  proprietor  has  an  absolute  right 
to  permit  the  natural  drainage  of  his  land  to  flow  into  'the 
stream,  or  even  to  pump  up  water  which  naturally  collects  in 
mines  on  his  land  and  discharge  it  into  the  stream,  even  though 
Buch  drainage  water  contains  noxious  substances  which  spoil  the 
'stream  for  the  use  of  lower  proprietors.  But  he  has  no  right  to 
bring  additional  water  upon  his  land  artificially  and  turn  that 
into  the  stream  to  the  injury  of  lower  proprietors. 
Pollution  Pollution  of  a  stream  in  other  ways  is  not  necessarily  wrong- 

'  fill,  if  it  be  reasonable  in  nature  and  extent.    It  is  often  necessaiy 
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to  drain  into  streams.  "When  a  certain  kind  and  amount  of  poRu- 
tion  is  necessary,  not  merely  convenient,  in  connection  with  the  use 
of  the  water  itself,  and  not  merely  with  the  use  of  the  riparian 
land  as  land,  or  is  incidental  to  a  natural  use  of  the  land,  it 
may  be  held  reasonable  when  it  otherwise  would  not  be.  Thus 
suffering  sawdust  from  a  sawmill  to  fall  iuto  a  stream  may  be 
allowable,  if  it  is  impossible  without  doing  so  to  use  the  water 
for  milling  at  aU,  when  it  would  not  be  if  the  mill  could,  though 
at  the  cost  of  some  inconvenience,  have  been  constructed  so  as  to 
avoid  this ;  and  there  may  be  a  difference  between  the  fouhng 
of  a  brook  by  cows  which  are  pastured  upon  the  land  standing 
in  it,  and  by  the  running  of  a  drain  into  it  from  a  cow  stable. 

630.     Eights  in  natural  ponds  and  lakes  are  similar  to  those      Laie>. 
in  watercourses.     In  artificial  watercourses  the  rights  usually  depend    Artiflcmi 

•/         X  watercourses, 

upon  agreement;  but  a  person  who  makes  a  canal  or  pond  on 
his  own  land  would  in  most  cases  own  the  water,  while  it 
remained  on  the  land,  as  well  as  the  land  under  it. 

531.     Subterranean  water  flowing   in    a   known  and  defined  undeigrouna 

^  '^  water. 

channel  is  a  watercourse,  and  is  subject  to  the  same  rules  as  if  it 

ran  on  the  surface.     But  water  standing  in  the  soil  or  percolating  Percoiatmg 

through  it  not  in  such  a  channel  belongs  to  the  owner  of  the  soil, 

and  he  may  divert  it,  foul  it  or  appropriate  it  to  his  own  use  at 

his  pleasure.     Thus  a  person  may  excavate  on  his  own  land,  though 

he  thereby  cuts  off  the  supply  of  water  from  his  •  neighbour's  well ; 

and  it  has  been  held  that  he  may  turn  sewage   into    a   hole   on 

his    own   land,    although   it   soaks   into   the    soil,  fouls  the  water 

percolating  through  the  soil,  and  thus  pollutes  a  well  on  another's 

land  to  which    the    percolating   water   finally    comes.      But    the 

contrary  has  also  been  held. 

•  hk^  Surface  water,  such  as  rain  water,  standing  or  flowing  siufaoe 
upon  land  belongs  to  the  owner  of  the  land,  who  may  use  as 
he  pleases.  Nor  is  he  bound  to  do  anything  to  prevent  it  from 
flowing  from  his  land  on  to  other  land,  no  matter  how  much 
damage  it  may  do  there.  He  may  cultivate,  grade,  buUd  upon 
or  otherwise  change  the  surface  of  his  land,  and  thereby  change 
the  flow  of  the  surface  water  even  to  the  mjury  of  lower  land ; 
but   he   may   not   collect    the    surface   water   into    a    body   and 


■water. 
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discharge  it  in   a   concentrated   stream   upon  the  lower  land,  or 

bring  additional  water  upon  his  own  land  by  artificial  means,  e.g. 

Drainage    for  irrigation,  and  turn  that  upon  his  neighbor's  land.     So  if  two 

nunes  lie  side  by  side  with  an  openiiig  frpm  one  into  the  other, 

it  is    not    wrongful   if  the   water  which  naturally  collects  in  the 

upper  mine  flows  down  into  the  lower  one.     But    it   is   wrongfiol" 

for  the  owner  of  the  upper  mine  to   introduce   additional  water, 

for  instance  by  pumping  from  another  mine  of  his,  and  let  that 

run  down. 

Servitude  to         By  the  cLvil  law  the  owner   of  upper  lg,jiji   has   a   natural 

face  wlterV  easemcnt  in  lower  land  to  have   it   receive  his   surface  water,  so 

civil  law  rule,    it,  -  *  ,  . 

that  the   lower   propnetor   may  not  erect  any  barrier  to  preyent 

the  surface  water  from  coming  down.     This  rule  prevails  in  some 

Common  law  of  the  United  States.    But  the  common  law  creates  no  puch  ease- 

rule. 

ment,  but  treats  surface  water  as  ai  common  enemy  which  any 
one  may  exclude  from  his  land  if  he  can.  A  man  may  there-r 
fore  build  an  embankment  to  prevent  surface  water  from  coming 
on  to  his  land,  even  though  he  thereby  causes  it  ^  pollect  upon 
neighboring  land  to  the  latter's  danieige. 
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OHAPTEE    XXXIII. 
EIGHTS  IN  HIGHWAYS. 

633.  A  highway  means  a  public  street  or  road  i.e.  one  that  has  meaning  of 
Deen  dedicated  to  public  use,     The  soil  of  a  highway  may  be  owned    ^'^^^''^■ 
by  the  public,  i.e.  by  the  government  or  a  city,  township  or  county,  ownersiiip 
or  by  private  persons.     Presumptively  the  owner  of  land  abutting 

on  a  highway  owns  to  the  middle  of  the  street.  The  owner  of  the 
soil  of  a  highway  has  the  same  rights  in  it  as  owners  in  general  . 
have  in  their  land,  subject  to  the  easements  presently  to  be 
described.  He  is  considered  to  have  possession  of  it.  He  may 
make  any  use  of  it  that  he  pleases,  as  of  his  other  land,  that 
does  not  interfere  with  its  use  as  a  highway,  e.g.  may  cut  grass 
growing  there,  or  pasture  cattle  upon  it  unless  forbidden  by  some 
statute  or  local  ordinance.  He  may  sue  a  third  person  for  any 
unwarranted  use  of  or  intrusion  upon  or  for  an  injury  to  it,  for 
instance  for  cutting  down  a  tree  growing  in  it. 

634.  But  the  pubhc,  and  also  private  individuals,  have  rights  RigM  to  con 

.         ,  ^  '  ^  stracl,  and 

in  the  highway  m  tne  nature  of  easements.     The    public   officers      '■«i'™"- 

designated  by  law  for   that   purpose    have    a    right   to   construct, 

alter  and  repair  the  road.     They  have   a    large    discretion    as   to 

what  kind  of  a  road  they  will  make ;  and  in  making  it  they  may 

generally  raise    or   lower  the  grade,  plant    or   remove   trees,    and 

make  such  alterations   in   the    surface  as  they  think   best.     After 

the  road  has  once  been   laid  out   and  constructed,  the  prevailing  Aiteratiora 

...  ,  .  _  in  liighways. 

doctrine  is  that  the  proper  authorities  may  change  its  grade  or 
otherwise  alter  it  in  a  reasonable  manner  and  extent  without 
any  compensation  being  due  to  abutting  owners  whose  property  is 
thereby  damnified ;  but  they  can  not  without  making  compensation 
entirely  close  the  street  or  make  such  changes  as  wholly  unfit  it 
for  ordinary  highway  uses.  In  some  of  the  United  States  provi- 
sion is  made  by  statute  for  compensation  to  persons  whose  land 
is  damaged  or  depreciated  in  value  by  any  change  in  the  street. 

635.  Every  person  has  a  right  to  use  the  street  for  ordinary  pumio  rigiita 

o£  use. 

highway  purposes,   in   a  reasonablg  manner  and  with  due  regard 
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to  the  equal  rights  of  others.     In    He  United  States  by  custom  or 
statute  persons  meeting  on  the  h^hway  should  turn  to  the  right, 
in  England   to   the   left ;    but    this    does   not    apply  to  a  person 
passing  another  from  behind.     If  the  highway  is  impassable,  it  is 
permitted  to  pass  over  adjacent   land  in  a  reasonable  and  proper 
Ordinary    manner.     The  right  of  using  a  highway  is  not  confined  to  ordinary 
"SeT''     passage,  nor  to  those   uses   that   do   not  obstruct   it    more   than 
ordinarily.     It  is  proper  to  move  a  building  through  the  street  in 
a  reasonable  manner,  and  children   have    a   right   to    play  there, 
A  person  may  also  load  and  unload  goods  in  the  street,   or  tem- 
porarily  deposit   there  building   materials.     But   pasturing   cattle, 
exhibiting  shows,  holding  public  meetings,   the  permanent  storage 
of  goods  or  keeping'  stands  for  the   sale  of  goods  are  not  lawful 
highway   uses.      The   local   authorities   generally   have    power    to 
make  reasonable  ordinances  or  by-laws  for  regulating  the  exercise 
The  oouditiou  of  these  rights  of  use.     Connected   with  and  for  the    purpose    of 
highway,    making  available  his  right  of  use,  each  member  of  the  community 

has  a  right  in  the  condition  of  the  highway. 
Easements  636,     Anv  pcrson  who  has  land  abutting   on    the    highway, 

of  abutting  "'■  in-ii-i  -i 

owners,  whether  he  owns  the  sou  of  the  highway  or  not,  has  a  special 
easement  in  it,  different  from  that  of  the  public  in  general,  to 
have  it  kept  open  and  unobstructed  for  the  access  of  light  and 
air  to  his  premises  and  also  for  the  safe  and  convenient  access 
and  egress  of  persons  and  goods,  to  a  reasonable  extent  and  in  a 
reasonable  manner,  and  may  have  an  action  for  any  obstruction 
of  or  interference  with  the  highway  that  prevents  such  access  or 
egress. 

Common  537.     Thc  above  mentioned   uses    of  and   easements  in  the 

highway  are  of  common  right,  and  no  special  authority  from  the 
legislature   is   needed   for   their  exercise  or  enjoyment.     But  any 

(Tsea  other  use  of  the  highway  for  other  than  highway  purposes,  for  instance 

than  high-  .  ,,.,,,.  . 

way  uses,  crectmg  a  building  m  it  or  turning  a  street  mto  a  road-bed 
for  a  railroad  to  the  exclusion  of  ordinary  traffic,  is  a  violation 
of  the  property  right  of  the  owner  of  the  soil,  of  the  public 
rights  in  its  condition  and  of  the  spedal  easements  of  abutting, 
owners,  and  if  done  by  public  authority  constitutes  a  taking 
of  private  property  for  public  use.  If  such  a  use  is  to  be 
permitted,  therefore,    the   party  injured    thereby  must    be    com- 
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pensated.^  But  there  is  a  class  of  uses  which,  though  not  lawful  Eximor- 
for  individuals  without  special  authority,  because  they  interfere  way  usc6. 
with  the  ordinary  use,  yet  are  so  far  highway  uses  that  they 
may  be  authorized  by  the  legislature,  or  sometimes  by  the  local 
authorities,  without  making  compensation,  it  being  assumed  that 
when  the  highway  was  origina]ly  laid  out  compensation  was 
made  to  the  owner  of  the  land  for  aU  damages  that  he  would 
suffer  from  its  use  for  aU  highway  purposes.  There  is  a  dif- 
ference in  this  respect  between  country  roads  and  city  streets. 
In  the  former  the  public  r^hts  are  probably  confined  to  the 
use  of  the  surface,-  and  gas  or  water  pipes  or  sewers  laid  under 
the  road  or  telegraph  poles  placed  in  it  constitute  an  additional 
burden  upon  the  fee  and  are  not  included  among  highway  uses, 
at  least  in  the  United  States ;  but  in  city  streets  such  uses  are 
proper  with  the  consent  of  the  competent  public  authorities.  As  j^^jj^f' 
to  whether  a  railroad  on  the  surface  of  a  street,  which  does  not 
prevent  its  still  being  used  for  ordinary  highway  purposes,  is  a 
highway  use  which  may  be  authorized  without  additional  com- 
pensation to  the  owners  of  the  soil  or  to  abutting  owners,  an 
ordinary  commercial  road  is"  not  a  proper  highway  use,  but 
a  street  railroad  for  the  carriage  of  passengers  ia.  But  an 
elevated  railroad  supported  on  pillars  at  a  considerable  distance 
above  the  surface,  which  darkens  the  lower  stories  of  abutting 
houses  is  a  violation  of  the  easements  of  the  owners  of  the 
buildings,  which  must  be  compensated  for. 

1  See  J  736.  ^ 
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OHAPTEE    XXXIV. 
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Pi^OPERTY  IN  CHATTELS. 

638,  Personal  property  includes  rightis  in  chattels.  These 
never  came  under  feudal  rules;  there  are  no  tenures,  no  estates,* 
and  no  geizin.  Nor  does  the  doqtrine  of  ouster  apply  to  property 
in  chattels,.  If  a  person  wrongfully  gets  possession  of  a  chattel,  he 
does  not  thereby  acquire  any  right  in  it,  not  even  a  defeasible 
right ;  he  gets  merely  the  possession  and  the  owner's  rights  remain 
unimpaired.'  The  owner  is  however  sometimes  said  to  be  ousted 
from  the  possession, 

Property  rights  in  chattels  are  of  six  kinds,  as  follows. 

L     Full  ownership,  of  which   enough  has  ahready  been  said. 

639.  2.  Quahfied  property.  This  is  a  right  which  while  it 
lasts  has  aU  the  attributes  of  full  ownership,  at  least  as  regards 
civil  rights  though  in  the  criminal  .law  it  is,  or  was,  sometimes 
differently  treated,  but  which  differs  from  ordinary  ownership  in 
being  acquired  or  lost  in  special  ways.  The  -subjects  of  this 
right  are  certain  animals.  Some  species  of  animals  are  regarded 
as  tame,  domitae  naturae,  and  others  as  wHd,  ferae  naturae. 
The  former  include  all  kinds  of  animals  which  are  usually  in  fact 
tame  and  are  usually  kept  for  use  and  profit,  such  as  horses, 
cattle  and  poultry;  the  latter  all  wild  species,  and  also  those 
actually  tame  ones  which  are  ordinarily  kept  merely  for  pleasure, 
such  as  cats,  dogs  and  singing  birds.  Tame  animals  are  the 
subjects  of  ordinary  ownership.  Animals  ferae  naturae  generally 
belong  to  no  one,  but  any  one  is  at  liberty  to  capture  or  kill 
them.  But  a  qualified  property  may  exist  in  them  in  three  cases 
or  three  ways :  (1)  Fer  industriam  hominis,  where  they  are 
actually  tamed  or  confined,  as  is  true  of  dogs  and  cats,  deer  in  a 


1  The  expression  personal  estate  is  sometimes  used  for  personal  property, 
but  incorrectly. 

2  So  is  the  weight  of  modern  authority,  though  there  are  some  decisions 
to  the  contrary,  and  perhaps  the  rule  of  the  old  common  law  was  different. 
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park  or  fish  placed  or  bred  in  a  private  pond.  But  if  the 
animal  escapes  and  wanders  away,  the  owner's  right  ceases, 
except  so  long  as  he  continues  in  fresh  pursuit,  and  any  one  who 
finds  the  creature  may  take  it,  whereas  a  horse  or  a  cow  that 
strays  from  home  does  not  cease  to  belong  to  its  owner.  But  if 
the  animal  is  actually  tame  and  permitted  to  go  at  large,  it  con- 
tinues to  belong  to  the  owner  so  long  as  it  has  animus  revertendi, 
which  is  the  case  ordinarily  with  dogs  and  cats,  or  with  bees  which 
leave  the  hive  in  search  of  hoJiey  but  retxurn.  (2)  Propter  impoten-  The  'young 
tiam  ;  if  wild  creatures  breed  upoQ  a  man's  land,  the  young  are 
his  property  tiU  they  are  able  to  go  away.  (3)  Propter  privilegium,  q^^^, 
which  is  where,  in  England,  a  person  has  a  special  authority  to 
Mil  tho^e  kinds  of  wild  animals  known  as  game  within  certain 
limits,  in  which  case  he  has  a  qualified  property  in  the  game 
for  the  time  being  in  those  limits. 

540.  3.  Special  property  is  any  inferior  property  right  in  a  special 
chattel  which  includes  a  right  of  possession  that  is  not  precarious.  "^^"-^"^ '' 
Thus  a  person  who  hires  a  chattel  for  a  fixed  time,  within  which 
time  the  owner  can  not  take  it  back,  or  a  person  to  whom  a 
chattel  has  been  pledged  to  secure  a  debt  which  is  still  unpaid, 
has  a  special  property  in  the  chattel ;  but  an  ordinary  borrower, 
who  may  at  any  time  be  called  upon  to  restore  the  chattel,  or  the 
finder  of  a  lost  article  who  takefs  possession  of  it  to  keep  it  for 
the  owner  has  hot,  his  possession  being  merely  precarious. 

4.  A  right  of  precarious  possessioii,  either  of  bare  possession  precarious 
or  coupled  with  a  right  of  use,  may  exist  in  a  chattel,  and  is  a 
species  of  inferior  property  right.  A  bailee  by  deposit  or  com- 
modatum  has  only  a  right  of  this  kiiid.  A  right  of  possession 
may  mean  a  mere  permissive  right,  where  the  party's  possession 
is  rightful  in  the  sense  that  the  law  permits  him  to  take  or  keep 
possession  if  he  chooses,  so  that  his  possession  is  not  wrongful,  as 
is  the  case  with  the  finder  of  a  lost  article;  or  it  may' be  a 
protected  right,  such  as  the  owner  or  a  bailee  of  a  thing  has. 

iQ,541.     5-     Rights   resembling    easements,    i.e.    rights    of   use   Easements. 
without  the  riglit  of  possession,  may  be  had"  in    chattels,  but  are 
not  common,  because    it   is    seldom   practically  possible   to    use    a 
chattel  without  having  possession  of  it.     There  is  no  special  name 
for  these  rights,  but  sometimes  they  are  dalled  easements. 
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Limited  6.     Limited   property   rights    may   be    had   in  a  few  things 

^'rights,      which  are  not  susceptible  of  full  ownership." 
Feveiai  joint  542.    Pcrsonal    property    may    be    owned    in    severalty,    in 

aDd.comnion  .    ,      ,  ,  ,  -n     i  i 

ownership,   common    or   jomtly,    as  real   property  may.     liach   co-owner  has 
Eights  of    at   law   a   right   to   the   possession    and  use  of  the  chattel ;  and 

co-owuers.  i.™  i  i.  -  ttit 

apparently  if  one  keeps  the  exclusive  possession  and  excludes  the 
others,  he  is  merely  exercising  his  lawful  rights  and  the  other 
co-owners  have  no  remedy  but  to  watch  for  a  chance  and  take 
exclusive,  possession  in  their  turn.  -But  one  owner  in  possession 
has  no  right  to  injure  or  destroy  the  chattel;  and  perhaps  if  he 
was  using  it  in  a  way  that  threatened  its  injury  or  destruction  a 
court  of  equity  might  compel  him  to  give  security  to  the  other 
owners  against  this  or  to  surrender  the  possession  to  them,  at 
least  if  it  appeared   that  he  was  pecuniarily  irresponsible  so  that 

Partition,  damages  could  not  be  recovered  against  him.  And  where  the 
property  is  divisible,  as  in  the  case  of  a  quantity  of  grain  or  money, 
the  rule  in  the  United  States  seems  to  be  that  each  co-owner  is 
entitled  to  take  his  share  in  severalty,  and  an  exclusive  possession 
of  the  whole  by   one    against  the  wiU   of  the  others  is  wrongful. 

Sale  by  one  Any  co-owDcr  may  sell  his  share,  and  may  deliver  possession  of  the 

co-owner.        ^  ^  _  -n  '  n 

chattel  to  the  buyer.  But  if  one  attempts  to  sell  the  whole,  as 
if  he  were  sole  owner,  and  delivers  it,  he  exceeds  his  right.  The 
others  may  retain  their  rights,  remaining  owners  in  common  with 
the  buyer,  and  treat  the  seller  as  guilty  of  the  wrong  known  as 
conversion,*  or  they  may  ratify  the  sale  and  claim  their  shares  of 
the  price.  For  the  rest,  the  rules  are  substantially  the  same  as  in 
case  of  co-ownership  of  land. 
Eights  in  543.    As  to  rights  in  expectancy  in  chattels ;  whenever  the 

fu  ohLtTeis.  the  right  of  present  possession  is  separated  from  the  ownership, 
the  owner's  right  must  be  a  right  in  expectancy  similar  to  a 
reversion;  and  it  is  sometimes  so  called.  This  is  the  condition 
of  the  bailor  in  every  bailment  of  chattels.  But  by  the  common 
law  there  could  be  no  remainder  in  a  chattel;  a  remainder 
attempted  to  be  created  was  .void,  and  the  first  donee  took  the 
whole  property.  Equity,  however,  permitted  remainders  in  chattels. 
Thus   if  the  furniture    in    a    house  were  left  by  will  to  a  widow 


8SeeH39.         ■<  See  J  j 
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for  her  life  and  after  her  death  to  her  children,  at  common  law 
the  gift  to  the  children  would  have  been  void  and  the  widow 
would  have  become  the  absolute  owner;  but  equity  would  have 
treated  her  as  trustee  for  the  children,  recognizing  them  as  having 
an  equitable  right  to  the  furniture  after  her  death.  And  at 
present  remainders  may  be  created  in  chattels  at  law.  By  the 
modern  law  when  a  remainder  has  been  created  in  personal 
property  a  court  of  equity  may,  if  there  is  reason  to  apprehend 
that  the  person  having  the  particular  right  in  possession  will 
waste  or  wrongfully  dispose  of  the  chattels,  compel  him  to  give 
security  to  keep  them  properly  for  the  remainderman. 


Xtiens. 
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CHAPTER    XXXV. 

LIENS. 

544.  A  lien  is  a  right  in  property  given  to  secure  the 
performance  of  some  act,  usually  thfe  payment  of  a  debt.  Liens 
may  exist  in  either  real  or  personal  property.  They  are  of  three 
kinds,  namely:  (1)  rights  on  conditions  subsequent  or  conditiona 
limitations,  (2)  possessory  liens,  and  (3)  hypothecations.' 

545.  Liens  of  the  first  kind  are  as  follows. 

statnte  mer-  By  the  Statute  of  13  Edward  I,  cfe  mercatoribus,  an  obligation 

EtotuTe'stapie.  resembling  a  recognizance,  for  the  security  of  a  trade  debt,  could  be 
entered  into  before  the  chief  magistrate  of  a  trading  town, -and 
by  a  statute  of  27  Edward  III  before  lie  mayor  of  the  Staple 
or  "grand  mart  for  the  principal  commodities  of  the  kingdom, 
formerly  held  by  act  of  parliament  in  certain  trading  towns, 
under  which,  if  the  debt  was  not  duly  paid,  the  debtor  could 
be  imprisoned,  his  goods  seized  and  sold,  and  also  his  lands 
delivered  to  the  creditor  tiU  the  rents  and  profits  satisfied  the 
debt."  A  creditor  holding  land  in  this  way  was  called  a  tenant 
by  statute  merchant  or  statute  staple.  By  statutes  of  23  Henry 
"Viil  and  8  Geoige  I  similar  obligations,  taken  before  either  of 
the  chief  justices,  or  their  substitutes  if  the  court  be  not  in 
session,  or  before  the  mayor  of  the  staple  at  Westminst^  or  the 
recorder  of  London,  may  be  entered  into  by  persons  not  traders. 
EUgU.  When  a  person  has  got  judgment  for  a  debt  at  law,  he  may 

have  from  the  court,  by  virtue  of  a  provision  in  the  statute  oi 
Westminster  2nd,  a  writ,  called  a  writ  of  elegit,  under  which  the 
sheriff  ^ves  him  possession  of  one  half  of  the  debtor's  lands  to 
be  held  by  him  until  the  judgment  is  paid,  during  which  time  he 
is  called  tenant  by  elegit. 

1  The  names  of  the  different  kinds  of  liens  are  commonly  used  very  con- 
fusedly without  properly  discriminating  between  them.  A  pledge  for  instance 
is  often  called  a  hypothecation.  The  latter  name  comes  from  the  civil  law, 
and  is  not  yet  in  common  use  as  a  legal  term  the  simple  name  lien  is  gen- 
erally used  instead  of  it 
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The  rights  of  tenants  by  statute  merchant,  statute  staple  or 
elegit  are  peculiar  kinds  of  estates  different  from  any  estates 
known  to  the  common  law.  They  are  not  held  on  tenure,  and 
are  personal  property.  The  two  next  to  be  described,  on  the 
other  hand,  are  ordinary  common  law  estates  or  property  rights 
but  subject  to  a  peculiar  kind  of  condition  subsequent,  and  may 
be  either  real  or  personal  property. 

646.  Vivum  vadium,  or  hving  pledge,  is  where  an  estate 
of  any  kind  is  given  to  a  creditor  on  a  condition  subsequent  that 
the  estate  shall  determine  as  soon  as  the  rents  and  profits  have 
satisfied  the  debt.  This  is  called  a  living  pledge  because  the  land 
itself  pays  the  debt.     It  is  now  rarely,  if  ever,  used. 

547.  In  a  moi-tgage,  mortuum  vadium  or  dead  pledge,  an 
estate  or  property  right  of  some  kind  is  conveyed  to  a  creditor  on  a 
condition  that  the  conveyance  shall  become  void  and  the  property 
shall  return  to  the  former  owner  if  the  debt  is  duly  paid.  This 
is  a  condition  subsequent,  but  differs  from  most  conditions  subsequent 
in  that  it  is  not  to  be  performed  by  the  tenant  himself  but  by 
the  debtor,  and  also  in  that  the  estate  is  determined  not  by  the 
breach  but  by  the  performance  of  the  condition.  The  creditor  to 
whom  the  estate  is  conveyed  is  called  the  mortgagee,  and  the 
person  who  conveys  it  to  him  is  the  mortgagor.  The  mortgagor 
is  usually  the  debtor  himself,  but  need  not  be,  because  one  man 
may  mortgage  his  property  to  secure  another's  debt.  The  estate 
or  right  conveyed-  is  usually  an  estate  in  fee  simple  in  land  or 
the  ownership  of  a  chattel,  but  sometimes,  especially  in  England, 
a  long  term,  for-  instance  of  a  thousand  years.  The  mortgagee 
becomes  tenant  or  owner  of  the  mortgaged  property,  and  like 
any  other  tenant  or  owner  has  the  right  of  possession,  unless  the 
mortgage  deed  reserves  lMs  to,  the  mortgagor ;  but  the  mortgagor 
is  usually  permitted  to  remain  in  possession,  in  which  case  he  is 
tenant  or  bailee  strictly  at  wiU  to  the  mortgagee.  The  day  when 
the  debt  is  due  is  called  the  law  day,  and  the  mortgagee  can 
not  be  compelled  to  receive  payment  of  the  debt  before  that  day. 
If  the  debt  is  paid  on  the  law  day,  the  condition  is  performed, 
the  mortgagee's  right  comes  to  an  end.  and  the  mortgagor  may 
re-enter  or  take  back  his  property ;  but  if  for  any  reason,  even  by 
mere  accident,  the  payment  is  not  made  on  that  day,  the  condition  is 
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broken,    the    mortgagee's  estate    or   ownership    becomes    absolute, 

and  the  mortgagor  can  never  have  back  the  property,  even  though 

it  be  worth  much  more    than  the  amount  of  the  debt.     In  that 

case  the  debt  is  considered   as   paid,  so  far  as  the  value   of   the 

property  goes.     This  is  a  mortgage  at  common  law. 

Mortgage  548.    Equity,  however,  takes  a  different  view  of  a  mortgage. 

ineqtdty.    ^  ^^^^  ^^^  morigagor  is  regarded  as  the   owner  and  the  mort- 

o-agee  as  having  a  mere  lien  in  the  nature  of  a  hypothecation  upon 

Possession   the  property.     If  the  mortgagee  takes  possession,  he  is  considered  to 

mort^led  hold  for  the  benefit  of  the  mortgagor  and  must  account  to  the  latter 

property.   -^^   ^^^  ^^^^  ^^^  ^^^^^^  ^^  ^^^  property.     Equity  also  wiU  reheve 

Belief  against  against  the  breach  of  the  condition,  as  against  other  conditions  and 
'^^""'""""^^  forfeitures,''  and  will  permit  the  mortgagor  to  redeem  his.  property 
after  the"  law  day  by  paying  the  debt  with  iuterest  and  the  costs 
Einity  of    of  the  proceeduigs  to  redeem.     This  equitable  right  of  the  mortgagor 
redemption.  ^  ^.^^gg^  jg  g^yg^  g-u  cquity  of  redemption.     If  the  debt  is  paid  on 
Effect  of    the  law  day,  the  mortgagee's  right  comes  to  an  end  by  force  of  the 
piymen .    ^^^^^.^^  contained  in  the  mortgage,  and  no  reconveyance  from  him 
to   the    mortgagor   is   necessary.     But  if  the  mortgagor  redeems 
afterwards,  that  does  not  affect   the  mortgagee's  legal  title  which 
has  become  absolute,  and  a  reconveyance  from  the  mortgagee  to 
the   mortgagor  is  necessary,  which  a  court  of  equity   will   compel 
porociosnre.  the  mortgagee  to  make.     But  this  right  to  redeem  after  the  law  day 
does  not  last  forever.     The  mortgagee  on  his  part   may  have  an 
action  in  a  court,  of  equity  against  the  mortgagor  to  foreclose  the 
mortgage,  in  which   action   the   court  will  appoint  a  time  within 
which   the   mortgagor   must   redeem ;    and    if  he  fails   to   do    so 
within  the  time  limited,  his  equity  of  redemption  is  foreclosed  or 
cut  off  and  the  parties  are  remitted  to  their  legal  rights,  i.e    the 
mortgagee   remains   the    absolute  owner.     This'  is   called  a  strict 
strict  foro-  foreclosure ;  its  effect   is   not   to   transfer  any  right  to  the  mort- 
■ooBure.     gg^ggg  Qj.  ^Q  create  any  new  right   in  him,  but  simply  to  destroy 

the  mortgagor's  equitable  right  to  redeem. 
Americou  549.     In   Diost,    but   uot   in    all,    of    the    United   States   a 

mortgages    mortgage  of  land  now  has  the  same  effect  at  law  as  in  equitv. 

of  land.      ^,  ,  .    ,  „  1  , 

The  mortgagee  does  not  become  the  owner,  nor   does    he   get   m 
^See  S262. 
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most  cases  the  right  of  possession.     He  gets   a    mere  lien  on  the 

land.     A   strict   foreclosure    is   not   permitted,  and  indeed   is  .  not 

possible,  because  even  if  the  mortgagor's  equitable  rights  were  cut 

off  the  mortgagee  would  not  be  left  in  the  situation    of  owner ; 

but  on  a  suit  for  foreclosure  the  land  is  sold  by  the  order  of  the  Foreclosure 

court,  the  debt  and  the  costs   of  the    foreclosure  paid  out  of  the 

proceeds   and   the   remainder   paid   over  to  the    mortgagor.     But 

this  doctrine  does  not  apply  to  mortgages  of  chattels. 

550.  Successive   mortgages  may  be  made  of  the  same  prO-    successive 

^  mortgageB. 

perty  Where  the  common  law  rule  prevails  only  the  first  mort- 
gagee gets  a  legal- right,  the  rights  of  subsequent  mortgagees 
being  purely  equitable,  i.e.  they  are  mortgagees  of  the  equity  of 
redemption  only.  But  under  the  American  rule  all  the  mort- 
gagees get  rights  of  the  same  kind.'  The  mortgagor  may  EGdemption 
1  r  t  n  ^^^  fore- 

redeem  from  any  mortgagee,  and  any  mortgagee  from  those  who     closure. 

precede  him ;  and  any  mortgagee  may  foreclose  against  the 
mortgagor  and  against  those  mortgagees  who  follow  him.  The 
rule  is :  redeem  up ;  foreclose  down.  Any  person  who  has  any 
right  or  interest  in  the  mortgaged  property  subject  to  the  mort- 
gage, e.g.  a  person  who  has  hired  land  or  acquired  an  easement  in 
it  after  it  has  been  mortgaged,  may  redeem  and  may  be 
foreclosed. 

551.  A  possessory  lien  is  where  the  creditor  has  the  posses-   Posreaeoij 
sion    of    a    chattel  with    a    right  to  hold  the  possession  until  the 

debt  is  paid.  Such  a  lien  can  not  exist  in  land.  The  hen- 
holder  has  no  property  right  in  the  chattel  beyond  a  bare 
right  to  beep  possession,  and  in  some  cases  a  right  to  sell  it 
He  may  not  use  it  in  any  way,  except  so  far  as  use  is 
necessary  for  its  preservation ;  e.g.  a  cow  must  be  milked  and 
a  horse  have  a  certain  amount  of  exercise.  It.  is  necessary  for 
the  existence  of  this  kind  of  lien  that  the  lien-holder  have 
possession  in  fact  as  well  as  the  right  of  possession  of  the  chattel, 
or  that  some  person  holds  the  possession  for  him,  e.g.  he  may 
store   the    chattel   in   a    third   person's   w;arehouse.      But   if   he 


8  Some  courts  have  said  that  under  the  American  rule  the  mortgagee's 
rights  are  purely  equitable,  that  he  has,no  legal  rights  at  all.  Sed  quaere;  he 
undoubtedly  has  a  right  in  rem. 
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voluntarily  surrenders  the  possesMbn  to  the  owner,  he  loses  his 
lien. 

Pledge  or  The   most    important  species   of  possessory   lien  is  pawn  or 

pledge,  which  is  created  by  a  baihhent  of  a  chattel  for  the  very 
purpose  of  creating  the  lien.*  In  this  case  the  pawnee  or  pledgee 
has  not  only  a  light  to  keep  possession  of  the  chattel  until  he  is 
paid,  but  if  default  is  made  in  payment  he  may  sejl  it  at  auction, 
after  reasonable  notice  to  the  owner.  Without  any  application  to 
the    court,  and  pay  himself   out   of  the   proceeds,    returning   the 

Sale  of  the   surplus  to  the   owucr.     Sales   by  pledgees,    and   in   particular   by 

chattel 

pledged,    pawnbrokers,  are  now  in  most  places  regulated  by  statutes.    At  present 

also,  instead  of  selling  the  chattel  himself,  the  pledgee  may,  if  he 

chooses,  apply  to  a  court  of  equity  and  have  a  judicial  sale  made. 

'  Common  What  are  called  common   law  possessory  Hens  arise  not  from 

law  llena.  i.  v 

an  actual  agreement  for  a  Ueh  but  by  operation  of  law,  or  by 
an  aigreement  imphed  in  law,  in  many  cases.  Generally  if  a 
chattel  is  delivered  to  a  workman  for  him  to  do  work  upon-  it, 
e.g.  if  cloth  is  given  to  a  tailor  to  be  made  into  a  coat  or  a  car- 
riage is  sent  to  a  wright  to  be  repaired,  he  has  a  common  law 
lien  upon  it  for  his  pay,  and  may  refuse  to  restore  it  till  he  is 
paid.  The  Hen  holder,  however,  has  not,  Hke  a  pledgee,  a  right 
at  law  to  sell  the  chattel  in  case  of  default  in  payment ;  but 
if  necessary  a  court  of  equity  wiU  order  a  judicial  sale.  A  Hen 
of  this  sort  is  either  general  or  special.     The  former  is  where  the 

flcSiiieM  ^^^  holdbr   has   a   right   to   keep  the  chattel   as    security  for  all" 
debts    and   claims   which   he   has    against   the    owner,  while  ■  the 
latter  is  to  secure  some  speciiic  claim  or  claims. 

Hypotheca-  562.     In  a  hypothecation  the  creditor  has  neither  the  owner- 

ship nor  any  estate  or  special  property  in  the  thing,  nor  the  right 
of  possession.  He  has  merely  a  facultative  right,  a  right  if  the 
debt  is  not  paid  to  apply  to  the  court  and  have  a  judicial  sale 
of  the  thing  made  and  his  debt  paid  out  of  the  proceeds.  In  the 
mean  time  the  owner  remains  in  possesion. 

lawhpotte-  '^^   ^""^   °^  ^^"^  ^^^  unknown  to    the   old   common  law, 

cations,     and  even  at  present  the  majority  of  such  Hens  exist  only  in  equity. 
Equitable    Equitable  Hens,  however,  Hke  equitable  rights  generaUy,  are  rights 

*  See  i  381. 
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in  personam  merely,  and  do  not  belong  in  the  class  of  normal  property 
rights.  They  will  therefore  be  discussed  in  another  place.  A  mort- 
gage in  equity  is  a  mere  hypothecation,  and  so  it  is  even  at  law  under 
the  American  rule.     The  same  true  of  mortgages  in  the  civil  law. 

553.  Judgment  liens  are  a  Mnd  of  legal  hypothecations.  A 
judgment  for  a  sum  of  money  rendered  in  a  court  of  law  creates 
in  most  places,  though  in  some  of  the  United  States  it  does  not 
have  this  effect,  a  lien  on  all  the  land  of  the  judgment  debtor 
which  he  has  at  the  time  when  the  judgment  is  docketed  or 
registered,  that  is,  duly  entered  in  a  docket  or  book  kept  for  that 
purpose,  and  on  all  which  he  afterwards  acquires.  In  the  United 
States  the  lien  only  covers  land  in  the  county  or,  if  the  judgment 
is  in  a  federal  court,  in.  the  district,  wbere  the  judgment  is  docketed; 
but  provision  is  made  for  docketing  transcripts  of  the  judgment, 
which  are  brief  memoranda  containing  the  essential  points,  of  the 
judgment,  in  other  counties  or  districts,  and  thus  creating  a  lien 
there.  The  lien,  being  a  right  in  rem,  binds  the  land,  after 
it  has  once  attached,  even  in  the  hands  of  bona  fide  purchasers 
for  value  from  the  judgment  debtor.  But  it  can  be  discharged  by 
a  satisfaction  piece,  or  written  acknowledgement  by  the  judgment 
creditor  that  the  judgment  is  satisfied,  which  must  be  docketed 
in  the  same  manner  as  the  judgment,  A  judgment  lien  is  enforced 
by  a  writ  of  execution  issued  by  the  court,  under  which  the  sheriff 
seizes  and  sells  the  land ;  but  any  rights  which  other  persons  may 
have  acquired  in  the  land  previous  to  the  docketing  of  the  judgment 
are  not  affected  by  it.  The  buyer  at  the-  judicial  sale  takes  as 
successor  of  the  judgment  debto«"  and  acquires  only  his  rights. 
Judgment  liens  exist  only  by  statute;  at  common  law  a  judgment 
dii  not  create  a  lien. 

In  certain  actions  the  court  will  grant,  pending  the  action, 
an  attachment  against  the  land  of  a  party,^  which,  being  duly  attachment 
recorded,  creates  a  lien  upon  the  land.  If  the  party  procuring 
the  attachment  fails  in  his  suit,  the  attachment  is  dissolved;  if 
he  eucceeds,  he  may  have  an  execution  against  the  land. 

,    If    an   execution    or   warrant    of  attachment  is  levied  upon     Liens  on 

cliattels  by 

chattels,  tte  sheriff  takes  possession   of  them,  and  the  lien  which   ^taohment 

'  ^  '     '  and  execution. 


Liena  on 
land  by 


,6  See  §1134. 
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he  thus  acquires  is  a  possessory  lien.  But  as  soon  as  an  execution 
is  issued  and  placed  in  the  sherifPs  hands  to  levy,  and  before  the 
sheriff  takes  possession,  there  is  a  lien  on  the  debtor's  chattels, 
which,  however,  does  not  avail  against  a  bona  fide  purphaser  of 
the  chattels  from  the  debtor  for  value.  But  if  after  the  receipt 
of  the  execution  by  the  sheriff  the  debtor  makes  a  gift  of  the 
chattels  or  sells  them  to  a  person  who  has  notice  of  the  execution 
or  warrant,  the  officer  may  take  them  from  the  donee  or  buyer. 
Mechanics'  654.    By  Statute   in   most   of  the   United  States   a  person 

liens.  *■ 

who  furnishes  labor  or  materials  for  the  construction  of  a  build- 
ing may  acquire,  by  filing  a  written  claim  in  the  proper  public 
office,  a  lien  in  the  nature  of  a  hypothecation  upon  the  build- 
ing and  the  land  upon  which  it  stands  for  his  pay.  This  is 
called  a  mechanic's  hen,  and  is  enforced  by  a  sale  of  the  property 
by  order  of  a  court  if  the  claim  is  not  paid.  In  some  of  the 
states  such  a  lien  is  treated  as  equivalent  to  a  mortgage  and 
is  enforced  by  a  strict  foreclosure.  In  this  case,  however,  the  effect 
of  the  foreclosure  is  different  from  that  of  the  foreclosure  of  a 
true  mortgage.  Since  the  Ken  holder  is  not  the  ownpr  of  the 
property,  even  conditionally,  before  the  fcreclosure,  the  effect  of 
the  foreclosure  decree  is  to  transfer  the  land  to  him,  not  merely 
to  cut  off  the  owner's  right  to  redeem. 
M^-itime  655.     Maritime  liens  are  a  very  important  kind  of  hypothe- 

cations, which  exist  only  by  virtue   of  the    maritime   law.     They 
will  be  described  in  another  place.' 


£  See  2  828  ei  seq. 
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CHAPTER    XXXVI. 

ABNOEM^y^  PEOPEETY. 

556.  Besides  estates  in  incorporeal  hereditaments,  there  are  Abnormal 
many  other  kinds  of  abnormal  property  rights  which  are  rights  '"°''"'''^- 
in  rem.  Sometimes  the  subjects  to  which  these  rights  relate  are 
regarded  as  a  kind  of  immaterial  things ;  but  usually  no  practical 
use  is  made  of  this  conception,  it  is  at  most  merely  a  convenient 
form  of  expression.  The  rights  themselves  are  not  incorporeal 
things.  The  most  important  of  these  rights  are  as  follows.  They 
are  aU  personal  property. 

bbH.     In    an   invention    the    inventor   has   no   common  law   inventiona. 
rights..    Any  one  who  can    find  it  out  has  a  right   to    make   use 
of  it.     But   in    order    to    secure    to    inventors  the  fruits  of  then- Patent  rights. 
labors,    it   Ls   provided  by  statute    that  a  right   in    the  invention 
shall  be  granted  to  the  inventor  or  his  assignee  on  his  application 
by  letters  patent  from  the  government,  so  that  the  right  is  called 
a  patent  right,  or  more  commonly  simply    a   patent,  though   this 
latter  word  properly  denotes  the"  instrument  by  which  the  right  is 
created.     In  order   to    be   patentable  the  invention  must  be  new 
and  useful.     The    right,  which  is  granted   for   a    Umited  time,  in 
England  and  in  the  United  States  for  fourteen   years,  but  which 
is  sometimes    extended  by  act  of  the  legislature,    is    an    exclusive 
right  to  make,    sell    and   use    the    patented   article.     It  is  an  in-  lufrmgement, 
fringement  on  the  patent    and  a  violation  of  the  patentee's  right 
for  any  other  person  without  his  hcense   to  make,  sell  or  use  the 
same  article  or  one  so  much    like    it   as   to  -be    substantially  the 
same  thing,  thoTigh  it  may  differ  in  unimportant  details.     A  person     specifica- 
applying   for    a   patent    must  prepare  specifications  describing  the 
invention,  copies    of  which    are    annexed  to  the  patent,    and  the 
exclusive    right    covers    the    invention    only    as    described   in   the 
specifications.     In  the  United  States  patent  rights  exist  exclusively    National 
under  national  statutes.     The  states  can  not  grant  patents,  nor  can 
the  state  courts  take  cognizance  of  any  suit  for  the  infringement 
of  a  patent.     A  patent  right  has  no  effect  outside  of  the  nation 
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International  which  granted  it.  But  it  is  now  generaUy  provided  by  treaties 
between  civilized  states  that  citizens  or  subjects  of  one  may 
obtain   patents  in  the  other. 

Literary  and  558.     As  to  Ktcrary  and  artistic  property,  a  distinction  must 

property,    be  taken  between   the  manuscript,  book,  picture,  statue  or  other 

material  object  in  which   the    author's  ideas  are  embodied,  which 

is  a  chattel   and   the  subject   of  normal  property  rights,  and  the 

Common  law  literary  or  artistic  composition.     In  the  latter  the  author  or  artist 

authors  and  has  at  commou  law  an  exclusive  right  of  first  publication.  So 
long  as  he  chooses  to  keep  it  unpublished,  no  one  else  may  publish 
it  in  any  way  or  take  copies  of  it  without  his  consent.  A  piay, 
which  is  usefiil  for  two  purposes,  both  to  read  and  to  perform  on 
the  stage,  is  protected  in  both  uses;  no  one  may  publish  it  in 
print  or  perform  it  on  the  stage  unless  by  the  authoi-'s  per- 
mission. The  right  is  not  in  the  ideas,  any  one  else  may  use 
and  publish  the  same  thoughts,  but  in  the  particular"  form,  the 
combination  of  words  or  symbols,  by  which  the  ideas  are  expressed. 

Publication.  As  soon  as  the  author  publishes  his  composition  his  common  law 
rights  in  it  cease,  and  any  one  else  is  at  liberty  to -make  use  of 
it  in  any  way.  Pubhcation  means^  such  a  communication  of  it  to 
the  world  as  evinces  an  intention  to  dedicate  it  to  public  use. 
The  communication  of  it  to  particular  pefsons'  for  particular  pur- 
poses, such  as  the  delivery  of  a  lecture,  the  performance  of  a 
play,  the  photographing  a  picture  and  giving  away  a  few  photo- 
graphs to  friends  or  the  transmission  of  news  by  a  news  agency  to 
its  own  subscribers,  is  not  a  publication ;  and  the  persons  to  whom 
the  communication  is  made  may  only  use  it  for  sijch  purposes  as 
were  intended  to  be  subserved  by  the  communication.  A  student 
for  instance  may  take  notes,  of  his  professor's  lectures  and  use 
them  in  his  own  studies,  but  may  not  print  and  publish  them. 
Copyright.  '  659.  Copyright  exists  only  by  statute;  in  the  United  States, 
under  national  statutes.  Under  the  copyright  acts  a  larger  right 
is  conferred  upon  the  author  than  exists  at  common  law,  namely 
an  exclusive  right  for   a  term    of  years   to    reproduce    or  publish 

infringementj  the  work.  An  infringement  of  a  copyi-ight  is  commonly  spoken 
of  as  piracy.'    It    is    not   necessary  to  constitute  an  infringement 


^  This,  however,  is  not  a  proper  technical  meaning  of  the  word  piracy. 


ABNOBliIAI.  PKOPBKTY.  385 

that  the  whole  of  the  copyrighted  ^  matter,  or  even  the  greater 
part  of  it,  he  reproduced,  nor  that  the  piratical  publication  should 
supersede  or  he  capable  of  being  used  as  a  substitute  for  the 
original  work.  But  a  fair  use  of  a  copyrighted  book  by  reason-  QuotaUonB, 
able  quotations  from  it,  for  instance  in  a  review  of  it  or  in  the 
work  of  an  opponent  who  cites  it  for  the  purposes  of  criticism,  or 
by  another  person  writing  on  the  same  subject  and  quoting  it  in 
support  of  his  \dews,  is  not  wrongful.  Also  mere  resemblance  is  Mereres^m- 
not  piracy,  unless  there  is  copying.  Maps  of  the  same  place  and  ™°*' 
translations  from  the  same  foreign  work  must  necessarily  resemble 
each  other;  and  two  directories  of  the  same  dJty  ought  to  con- 
tain the  same  names  in  the  same  order.  The  rule  here  is  that 
each  author  must  resort  to  the  ordinal  sources  of  information  for 
himself  and  not  simply  appropriate  the  labors  of  the  other. 
^Copyright  covers  only  the  form,  not  the  ideas.  Thus  it  has  been  No  property 
held  that  the  inventor  of  a  new  system  of  boolikeeping  could  not, 
by  copyrighting  the  book  in  which  he  expounded  it,  get  an  ex- 
clusive right  in  the  system  so  as  to  prevent  another  person  from 
publishing  the  same  system  in  a  different  book.  He  should  have 
patented  it.  An  abridgement  of  a  book,  in  which  the  same  Abridgments, 
ideas  are  set  forth  in  the  same  order  but  in  different  and  more 
concise  form,  is  not  an  infringement  on  a  copyright,  but  is  an 
independent  work  requiring  inteUectual  labor  and  judgment.  But 
this  must  be  distinguished  from  a  mere  compilation  made  up 
wholly  or  mainly  of  extracts  from  the  original  in  its  very  words 
or  substantially  so.  The  translation  of  a  book  is  not  an  infringe- 
ment of  the  copyright,  unless  especially  made  so  by  statute  or 
treaty.     A  copyright,  hke  a  patent,  has  no  extraterritorial  vahdity.  iutematioDo,i 

...  .  .  -,    ,       ,  .  .      copyriglit. 

But  international  copynght  is  now  largely  secured  by  treaties  and 
statutes. 

560.     A  trsidemark' is    a  name  or  device   used  by  a   person  Trademarks. 
upon  his  goods    or   in   his    business    to    distinguish   his   goods    or 
business    from    those    of    others.       Besides    marks    placed    upon 
goods,  trademarks  include  such  things  as    the    name    of   a    hotel 
or  of    a   magazine.      In    order    that    a    person    may   aquire    an     Must  bo 

...  ,     ,  ,  .  ■,  .       arbitrary, 

exdasivo  right  in  a  name  or  symbol  as  his  trademark,  it 
must  be  one  arbitrarily  selected  by  him  for  that  purpose. 
Arbitrariness    Is    an    essential    characteristic    of    a    trade    mark. 
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Desoriptive  If  the  name  is  merely  descriptive  of  the  goods  or  business,  the 
names.      pj^j.^y  gg^^    jjq^    \yy   jjjg   uge    gf  it  prevent   other  persons    having 

similar  goods  or  businesses  to  which  the  same  description  would 
apply  from  using  it  to  denote  their  goods  or  business.  No  one 
can  have  a  monopoly  in  the  ordinary  use  of  the  English  language. 
Therefore  such  names  as  "  Ferrophospated  Elixer  of  Calisaya  Bark," 
"International  Banking  Co."  or  "Health  Preserving"  on  corsets 
have  been  decided  not  to  be  good  trademarks.  For  the  same 
Names  of    reasou  a  person    can    not   use    his    own   name  or  the  name  of  a 

'  pi™e3.  place  where  his  goods  are  made  or  where  he  carries  on  his 
business  as  a  trademark,  so  as  to  deprive  another  person  having 
the  same  name  or  manufacturing  similar  goods  or  carrying  on  a 
similar  business  in  the  same    place    of  the   right  to  use  it.     The 

General  ap-  form,  size  or  color  of  the  packages  in  which  goods  are  put  up  or 
(S^goo^!    the   general  appearance    of  the    goods   themselves   can  not  be  a 

A  trademark  trademark,  though  it  may  be  a  patentable  invention.  A  trade- 
in  gross,  mark  is  meant  for  the  protection  of  trade.  Therefore  it  can  not 
exist  in  gross,  disconnected  from  any  use  of  it  in  business  or 
from  any  interest  in  the  goods  or  business  in  which  it  is  employed. 
Thus  the  use  of  a  trademark  by  a  person  on  one  kind  of  gooxis 
does  not  prevent  another  person  from  using  the  same  mark  on 
entirely  different  goods.  In  a  case  where  a  trade  union,  the 
members  of  which  worked  for  wages  at  the  trade  of  cigar  mak- 
ing, adopted  a  certain  label  intended  to  be  placed  upon  cigars 
inade  by  the  members  to  distinguish  them  from  cigars  made  by 
non-union  workmen,  the  union  itself  not  being  engaged  in  the 
business  of  cigar  making,  it  was  held  that  the  union  had  no 
right  in  the  label  as  a  trademark. 

Common  law  Rights  in  trademarks  exist   at   common  law,  thouo-h  both  in 

"^  ^'     England  and  the  United  States   various  statutes  have  been  made 

for  their  protection,  particularly    statutes  providing  for  theii-  regis- 

Eegistration.  tratiou  in  some  pubhc  office.     But    a    statute  of  Congress  for  the 

NatioMi  and  registration  of  trademarte,;  which  imposed  penalties  for  infringe- 
ments upon  them,  was  declared  unconstitutional  and  void  by 
the  Supreme  Court  of  the  United  States  on  the  ground  that 
the  subject  of  trademarks  belonged  to  tjie  jurisdiction  of,  the 
Mht  ^^^^^  °°*  °^  ^^"^  °^*^o°al  government.  The  right  is  an  exclusive 
right  to  use  the  mark   upon   or   in    connection  with  the  kind   of 
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goods    or    business  to  which  it  has  been  appropriated  by  the  first 

user.     To  constitute  a  violation    of  the    right   it  is  not  necessary  infringement. 

that  the  counterfeit  or  simulating  trademark  be  an  exact  copy  of 

the  original  one.     It   is    enough    if  the  resemblance  between  the 

two   be   such  that   it  is   calculated  to  deceive  ordinary  purchasers 

or  customers. 

561.  The  good  will  ot   a   business   may  form   the   subject    Good  win. - 
matter   of  a    property  right,   and   is   often    very    valuable.     The 
actually  valuable  element   in   a   good  will  is  the    probabiHty  that 
customers  of  the  old  business  vrill  continue  to  deal  with  the  person 

who  has  become  the  owner   of  it.     But   that  probability  can  not 
of  and  by  itself  be   the   subject  of  a  right.    "It  can  only  exist  as 
such  in  connection  with  certain  .rights  of   other  kinds.     A    good-  ■ 
will  therefore  usually  consists  of  a  group  of  rights  of  variable  com- 
position.    Among   those   rights-  are :     (1)    The    exclusive  right  to    Eight  to 
represent  oneself    as  the  successor  of  the  person  formerly  carrying    successor. 
on  the  business.     This  right  is  pecuhar  and  essential   to    a  good- 
will.    (2)  The  right   to   use    the   old    firm  or  business    name.  (3)     The  firm 

rm  "1  name. 

The  right  to  use  the  premises  where  the  business  has  been  carried  The  business 
on,  which  is  a  normal  property  right      When   business   is   carried    *'^™^°'- 
on    in   premises   leased   foi    that  purpose,  the  good  wiU  generally 
includes    the    lease.     (4)  Patents,   copyrights,  trademark  etc.  for-   Patents  eso. 
merly  used   in   the   business,    which    are    abnormal  property.    (5)  Trade  secrets, 
Trade  secrets  formerly  used  in  the  business,   the   rights   in   which 
will    be    presently  considered.     (6)     The   former    proprietor   often    contracts 

■*■  "  ^   '  ■*■      ^  against  com- 

binds  himself  by  contract  not  to  carry  on  business  in  competition     petition. 
with  the  pm-chaser  of  the  good  will ;  but  such  contracts  must  not 
be    such  as    the  law   deems   to  be    against  pubhc  pohcy  as  being 
in    restraint   of  trade.2    In  the    absence  of  such   a   contract  the 
former   proprietor  is  at  liberty  to  compete, 

562.  A  trade   secret  or  other  secret  is  somewhat  similar  to     secrets. 
an   invention,    and    there    is    no   property   right    in    it;    though 

a  person  may  in  various  ways  come  under  an  obligation  to 
another  not  to  make  use  of  or  reveal  a  secret  of  which  he  has 
knowledge.  When  a  person  has  been  employed  by  another  in 
business  and  has  thus  become  acquainted  with  his  employer's  trade 

*See  {866. 
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secrets,  courts  of  equity  have  often  granted  injunctions  forbidding 
him  to  reveal  or  use  them  after  quitting  the  employer's  service. 
stock  ma  563.     Stock  in  corporations  is  a  kind  of  immaterial  thing  in 

corporation.  .  ,  ° 

which  property  rights  may  be  had.  These  ri^ts  resemble  normal 
property  rights  so  far  as  the  nature  of  their  sul^ect  admits.  Thqy 
are  generally  personal  property^  even  though  the  corporation  owns 
land;  but  in  some  corporations  whose  principal  objedt  is  the  own- 
ing and  use  of  land  the  stock  has  been  declared  by  their  charters 

CerHfioates  to  be  real  property.  A  certificate  of  stock,  i.e.  the  document 
itself  as  distinguished  from  the  stock  which  it  represents,  ia  a 
chattel,  and  is  the  subject  of  normal  property  rights. 

"oWm  "*  564.     Debts  and  other  kinds  of  abnormal  property  which  are 

rights  in  personam  will  be  treated  of  in  another  place. 
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TITLES  TO  PEOPERTY. 


665.  The  methods  by  which  property  r^hta  may  be  acquired 
are  divided  by  the  law  into  two  great  classes,  descent  and  pur- 
ohase.  The  former  is  only  applicable  to  freehold  estates  of  in-  Descent. 
heritance,  and  is. where  on  the  death  of  a  tenant  in  fee  his  estate 
passes  to  his  heir.  AH  other  ways  of  acquiring  property  rights  purchase. 
either  real  or  personal  fell  under  the  general  head  of  purchase, 
as  synonymous  with  which  the  word  conquest  was  sometimes  used 
by  the  old  lawyers;  and  any  person  who  acquires  property  by 
any  other  method  than  descent  is  called  a  purchaser.  Thus  it 
will  be  seen  that  the  word  purchase  has  a  much  wider  meaning 
in  its  technical  than  in  its  ordinary  use,  and  is  not  confined  to 
the  case  of  buying  for  money.  However,  some  authoritiies  Kmit 
the  word  purchase  to  acquisition  by  transfer  from  some  former 
holder. 

The  law  favors  descent  rather  than  purchase,  so  that  if  an  Descent  la 
heir  takes  an  estate  from  his  ancestor  he  shall,  if  possible,  be 
considered  to  take  it  as  heir  and  not  as  a  purchaser.  Therefore 
if  a  man  leaves  his  estate  to  his  heir  by  wiU,  the  heir  will 
succeed  as  heir  and  not  as  a  donee  under  the  wiU,  the  will  thus 
becoming  of  no  effect.  This  principle  is  further  exemplified  in  what  The  mie 
is  known  as  the  rule  in  SheUy's  Case,  which  is  as  follows :  when 
the  ancestor  by  any  gift  or  conveya,nce  takes  an  estate  of  freehold, 
and  in  the  same  gift  or  conveyance  an  estate  is  limited  mediately 
or  immediately  to  his  heirs  in  fee  or  in  tail,  the  words  "his 
heirs"  are  words  of  limitation  of  the  estate,  and  not  word 
of  purchase.  By  words  qf  limitation  are  meant  words  which 
are  used  merely  to  limit  or  describe  the  estate  given ;  and  words 
of  purchase  mean  words  that  are  used  to  convey  an  estate  to 
a  person.  The  effect  of  the  rule  therefore  is  that  the  words 
are   considered  to  have    been    used  not  to  give  any  estate  to  the 


Shelly's  Case. 


Words  of 
limitation 

and  of 
purchase, 
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heirs  but  simply  to  describe  what  Irind  of  an  estate  the  ancestor 
is  to  take.  Thus  if  a  deed  or  will  is  made  purporting  to  give 
land  to  A  for  his  Ufe  with  a  remainder  in  fee  to  his  heirs,  A 
takes  at  once  an  estate  in  fee  and  the  heirs  take  nothing;  it  is 
the  same  as  if  the  gift  had  been  simply  to  A  and  his  heirs.^ 
This  is  an  artificial  construction  which  probably  in  most  cases 
defeats  the  actual  intent  of  the  gift;  and  in  England  and  some 
of  the  United  States  the  rule  is  now  abolished, 
Theacquisi-  566.     When  a  property  r^ht   is    acquired  or  lost,  this    may 

tion  and  loss    '   •  i  .  «    «  y-i  \    -r*        i 

o£  property,  take  placc  m  any  one  ot  tour  ways  ■  (1)  J3y  the  creation  of  a 
new  r^ht.  (2)  By  the  extinction  of  an  existing  right,  (3)  By 
a  combination  of  those  two,  i.e.  the  extinction  of  an  existing 
right  and  the  creation  of  a  new  one  in  its  place.  (4)  By  the 
transfer  of  an  existing  right,  i,e.  by  succession,  which  may  be 
inter  vivos  or  at  death.  The  discussion  of  titles  in  the  following 
chapters  will  in  the  main  follow  the  above  order,  but  with  some 
deviations  from  it  to  avoid  separating  things  that  can  more  con- 
veniently be  treated  of  together. 

»  See  i  477. 
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OCCUPATION  AND  SIMILAE  'HTLES. 

667.     Occupation    or  occupancy  is  the  taking  possession  of  a  occupation, 
thing  which   belongs   to    no  one,  res  nuUius.     If  the  taker  has 
an  intent  to    acquire   the   ownership  at  the  time  when  he  takes 
possession  or  at  any  time  while  the  goods  remain  in  his  possession, 
he  becomes  the  owner. 

Wild  animals  in  their  natural  state  of  liberty  are  res  nullius.  capture 
Any  one  may  capture  or  kill  them  and  so  make  them  his  own.  ^I-^IL 
except  so  far  as  this  is  prohibited  by  the  game  laws. 

Goods  which  have  been  abandoned  by  their  owners  are  open  Aimnrioned 
to  appropriation  by  any  one.     Abandonment  implies  an  intention      ^'""^'" 
on  the  part  of  the  owner  to  renounce  his  ownership.     Goods  which  Lost  goods. 
are  lost  or  mislaid  or  of  which  the  owner  temporarily  relinquishes 
the  possession  under   stress    of  necessity,  as  where  in  a  storm  at 
sea  a  part  of  the  cargo    of   a    ship   is  jettisoned*  to   lighten    the 
vessel,    are   not    deemed    abandoned.     Such  goods,    if  afterwards 
found    or   recovered,  continue    to    belong   to   their   former  owner. 
But   the    right    of   a   finder  of   lost   goods,  if  the    owner   never 
appears,  is  superior  to  that  of  any  other  person.* 

568.     By  the  common   law  the  property  of  an  alien  enemy    Enemiea- 
wafe  regarded  as  res  nullius,  and  any  person  was  at  liberty  to  seize    p"^"!"™'^* 
it  for  his  own  use.     But   in ,  modern   times    the    right  to  capture 
enemies'  property  is  confined  to  the  government  and  those  persons 
whom    the    government   has    authorized   to   make    captures;    and 
captured    property    belongs   to   the   government    and  not    to   the 
individual  captor.      The    plunder    of  private    property  on   land  is 
now  regarded  as  contrary   to   the    rules  of  civilized  warfare.     But 
private    property    of  enemies   at    sea    stUl   remains  liable  to  cap- 
ture,   and   private    individuals    may    be    licensed    to    make    such 
captures   for   their    own    benefit,  the   captured  goods  in  that  case 
becoming    the    property   of  the   captor.     Such  a  license  is  called  priTateering. 
a  letter  of  marque  or  reprisal,  and  the  person  acting  under  it  a 

1  That  is  thrown  overboard. 

2  See  g  309. 
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privateer.'  Captured  property  does  not  become  the  property  of 
the  captor  until  it  has  been  brought  by  him  in/ra  presidia,  that 
is,  into  a  place  of  safe  custody,  and  has  remained  there  one-  night. 
If  recaptured  before  that  time,  it  goes  back  to  its  original  owner. 
But -by  the  old  law  if  it  was  recaptured  after  having  been  one 
night  infra  presidia  in  the  enemy's  hands,  the  former  owner 
could  not  have  it  again.  It  had  become  enemy's  property,  and 
belonged  to  the  recaptors.  But  this,  rule  is  now  changed,  and 
the  former  owner  has  a  right  to  it  again  on  the  payment  of 
salvage*  to  the  recaptors.  At  present  also  captured  property 
must  be  formally  condemned  by  a  prize  court.^  Until  that  is 
done  the  captor's,  title  is  inchoate  merely 

569.  Land!  in  general  can  not  be  acquired  by  occupancy, 
because  when  it  is  not  held  by  any  person  it  is  the  property  of  the 
King  or  the  state.  But  there  are  two  cases  in  which  rights  in  land 
can  be  got  by  occupation  or  taking  possession.  The  first  is  where 
a  person  wrongfully  takes  possession  of  land,  and  ousts  the  right- 
ful tenant,  by  which,  as  has  been  said  already,  he  acquires  a 
defeasible  estate  in  the  land. 

The  other  case  was  where  a  tenant  pur  auter  vie  died  during 
the  life  of  the  cestui  que  vie.  There  the  estate  could  not  descend 
to  the  heir  of  the  tenant,  because  it  was  not  a  fee,  nor  could  it 
go  to  his  personal  representative,  because  it  was  real  property. 
Accordingly  it  went  nowhere,  and  any  person  was  at  Mberty  to 
occupy  the  land,  and  thus  gain  an  estate  in  it  for  the  remainder 
of  the  life  of  'the  cestiui  que  vie.  This,  was  called  common 
occupancy.  But  at  present  this  is  abolished  by  statute,  and  the 
estate,  if  not  disposed  of  by  the  tenant's  will,  goes  to  his  personal 
representative.  But  if  an  estate  be  expressly  given  to  a  man 
and  his  heirs  during  the  life  of  another  person,  though  this  is 
deemed  -a  mere  estate  pur  auter  vie  and  not  an  estate  of  in- 
heritance, so  that  the  heir  can  not  take  it  by  descent,  yet  the 
heir  shall  have  it  as  special  occupant,  being,  the  person  designated 
for  that  purpose  in  the  original  grant. 


3  By  the  treiaty  of  Paris  in,  1856,  to  which  Great  Britain  and  most  of 
the  European  powers,  but  not  the  United  States,  were  parties,  privateering 
was  abolished  as   between  the  signatory  powers. 

*  See  i  831.         6  See  ^  193. 
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570.  Accession  is  where  a  person  aquires  a  property  right  Aooesaiou 
in  a  thing  by  its  being  added  or  annexed  to  something  which  he 
akeady  has.  Whenever  two  things  are  so  united  that  one  becomes 
accessory  to  the  other,  both  belong  to  the  owner  of  the  principal 
thing.  Thus  if  one  person  buUds  a  house  upon  another's  land, 
even  under  an  honest  belief  that  the  land  is  his  own,  or  if  he 
uses  his  materials  in  repairing  another's  ship,  the  owner  of  the 
land  or  the  ship  becomes  the  owner  of  the  house  or  the  materials, 
and  need  not  pay  for  them.  This  rule  prevails  even  though  the 
accession  is  made  by  the  wrongful  act  of  the-  owner  of  the 
principal  thing,  as  where  A  wrongfully  paints  his  house  with  B's 
paint,  unless  the  two  can  be  separated;  but  in  this  case  the 
value  of  the  thing  thus  wrongfully  annexed  can  be  recovered 
from  the  wrongdoer  in  an  action  for  a  tort. 

If  one  person  takes  anothef  s  materials  and   works  them  up,  specification. 
either  with  or  without  adding  to  them  materials  of  his  own,  which 
is  called  specification,    as    where    he    weaves    another's   yarn  into 
cloth  or  embroiders  with  his  own  thread  upon  another's  cloth,  the 
-  rule  of  the  Eoman  law  was  that  if  the  result  was  to  produce  an  civii  law  rui« 
article  of  a  different  kind,  e.g.  if  wine  .is    made    from   grapes  or 
garments  from  cloth,  the  article  belonged  to  the  person  doing  the 
work,  who  was  bound  to  pay  for  the  materials,  but  if  the  species 
was  not  changed  the  ownership  of  the  thing  remained  as  before. 
But  the  common    law  gives  the  product  in  all  cases  to  the  owner    common 
of  the  materials,  so  long  as  their  identity  can  be  traced.     But  if 
the  value  of  the  materials  was  trifling  compared  with  that  of  the 
labor,    as   if    an    artist    should    paint    a    picture    upon    another's     vaineot 
canvas,  probably  the  product   would   belong    to    the    person  doing     trifling. 
the  work. 

571.    Confusion  of  goods  is  where  the  goods  of  two  persons    confusion 
have  become  mingled  together.     If  by  such  means   one   person's    °  ^°°  ^' 
goods    have   become    accessory   to    those    of  the    other,    then,    as  when  nooes- 
already  explained,  the  whole  belongs  to  the  owner  of  the  principal    ^'  place. 
thing.     But  when  there   is    no  accession,  the  rules  are  as  follows. 
If  the  goods  of  each  owner   can    be    distinguished  and  sepaTated^    when  the 
as  where  two  flocks  of  sheep  are  turned  into  the  same  pasture,  or  ^separated.  ^ 
logs  belonging  to  different  persons  marked  so  as  to  be  distinguish- 
able are  thrown  into  a  river   and    all   floated  down  together,  the 
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ownership  is  not  affected.     Perhaps  this  is  not  properly  a  case  of 

Mixture  of   confusion  at  all.     If  the  goods  are  of  the  same  kind  and  quahty, 

similar  goo  B.  ^^^  instance  if  wheat  of  the  same  grade  the  property  of  various 

persons  is  stored  in  the  same  elevator,  or  two  lots  of  similar  wine 

are  poured  into  the  same  barrel,  the  former  owners  become  owners 

in  common    of  the    mass,    and   each   may  take  his  proportionate 

share.      But  if  the  mixture  is  by  the  wrongful  act  of  one  owner, 

any  doubt  as  to   the  ownership   or  the    proportions  belonging  to 

Mixture  of   eBch  is  Tcsolved   against   the   wrongdoer.     K  however   the    goods 

diBsimilar  °  ,         r  ■,  i 

goods.      miKed  were  not  similar,  and   after    the    mixture  can  not  be  dis- 
tinguished and  separated,  as  if  good  wine  is   mixed  with  bad  or 
By  wiuui    wheat  with   barley,  then    if  it   happened  by  the  wUful  wrong  of 

wroiis* 

one  party,  the  law,  as  a  punishment  for  his  fraud,  gives  the 
Without  whole  to  the  other  party.  But  if  the  mixture  was  by  consent  or 
accidental  or  by  wrong  which  was  not  wilful,  e.g.  by  negligence, 
the  parties  become  owners  in  common,  any  doubt  however  being 
here  also  resolved  against  a  wrongdoer. 
Dereliction  572.    Something  similar   to   accession  or  confusion  of  goods 

and  alluvion.  .       ,i      .  /■    i        i        -rn    i  , 

may  happen  in  the  case  or,  land,  it  by  any  natural  cause,  for 
instance  washing  by  rain,  soil  is  taken  from  one  man's  land  and 
deposited  upon  another's  gradually  and  by  imperceptible  degrees, 
it  belongs  to  the  owner  of  the  latter  land.  So  if  the  sea  or  a 
river  gradually  recedes  and  leaves  bare  land  formerly  covered  with 
water,  which  is  called  dereliction,  or  if  it  slowly  deposits  .sand  or 
silt  in  front  of  a  person's  land  and  so  increases  its  area,  which  sort 
of  deposit  is  known  as  alluvion,  the  new  land  thus  made  becomes 

sudden'iarge  the  property  of  the    owner   of  the  adjacent  land.     But   when   a 

to  land,     large  quantity  of  land  is  added  aU  at  once  to  a  person's  premises 

as  '^by  a   landslide  or  by  a  river  suddenly  changing  its  course,  so 

that  it  is  known   where   it   came   from,    it   continues   to    belong 

Newisianda  to  its  former  owuer.     A  new  island  formed  in  the  sea  was  siven 

in  the  sea.  & 

by  the   Eoman  law  to  the  first    accupant,    but   by   the    common 

law,    if  it   is   within  the  territorial  limits  of  any  state  it  belongs 

In  non-oiiTig-  to   the  -  government.      If  it   appears   in  non-navigable  water    it 

able  waters.   .    t  .  ^33" 

belongs  to  the  owner  of  the  subjacent  land ;  but  if  it  is  deposited 
across  the  boundary  line  of  two  or  more  owners,  it  seems  that  it 

Natural  in-  ^^  ^0*  divided  but  they  become  tenants  in  common  of  the  whole. 

""^thing.  "■  573.     The  fruits  or  natural   increase    of  a    thing  are  a  sort 
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of  accession  to  it.     The    fruits   of  land,  for  instance  crops  raised 

upon  it,  go  to  the  tenant   in    possession.     So   far    as   the    taking 

the  fruits  of  chattels  is  a  part  of  the  natural  and  ordinary  use  of 

them,  they  belong  to  the  person  who  has  the  right  of  use.     Thus 

a  bailee   of  a    sheep   or    of    a    hive  of  bees  with  a  right  of  use 

would   be    entitled   to   the    wool  or   the  honey;  but  not    a   mere 

precarious  possessor,  who,  although   he   could    take    them   in   the 

first  place    for   their   preservation,   and   indeed    ought   to    do    so, 

would   be   bound   to    account   for   them    to    the    owner.     But   iu 

the  case  of  a   cow,  which  must  be  milked  to  keep  her  in  health, 

any  possessor   ought   to   milk   her    and   would   doubtless   have   a 

right   to   the    milk.      If,    however,    his    possession    was   wrongftil, 

the  rightful  possessor   in    an   action  for  the  wrong  could   recover 

also  the  value   of  the    milk.      The    appropriation   of  the  young   The  young 

of  animals  would  rarely  be  a  part    of  the    ordinary  use  of  them, 

and  the  owner  rather  than  the  possessor  would  generally  be  the 

owner  of  the  young.     The    young   belong   to   the    owner   of  the 

dam,   not  of  the   male;  partus   sequitur   ventrem.'  g|But  cygnets 

or   young   swans    are    divided    equally  between  the  owner  of  the 

male  and  the  female,   becausCj  owing  to  the  habit  of  those  birds 

of  pairing  permanently,  the  father  is  known  and  shares  with  the 

mother  the  care  Of  the  offspring. 

*  The  same  rule  was  applied  to  slaves  in  the  United  States  while 
slavery  existed,  following  the  principle  of  the  civil  law  rather  than  that  of 
the  common  law,  by  which  latter  children  took  the  status  of  their  fkther 
and  a  bastard  was  born  free. 
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OHAPTEE    XXXIX. 

TITLE  BY  PEEKOGATIVE. 

674.  In  certain  cases  property  belongs  to  the  Crown,  or  in 
the  United  States  to  the  state  or  government,  by  virtue  of 
prerogative. 

The  King  The   King   can  not  be  joint  owner  with  a  private  person  of 

jS"o°^er.  any  indivisible  chattel,  but  takes  the  whole  in  severalty,  the  other 
owner  losing  his  right.     The  same  is  true  of  chattels  real. 

Eoyaiflsh.  At  commou  law  whales    and   sturgeon  were  known    as   royal 

fish,  and  if  thrown  upon  shore  or  caught  near  the  shore  belonged 
at  common  law  to  the  King.  This  rule  does  not  prevail  in  the 
United  States. 

Wreck.  Goods  cast  ou  shorc  from  a  shipwreck  are  called  wreck,  and 

in  former  tilnes  became  the.  property  of  the  King.  By  various 
istatutes  beginning  as  early  as  the  reign  of  Henry  I  it  was 
enacted  that  if  any  hving  thing*  escaped  from  the  wreck,  or  if 
the  goods  were  so  marked  that  their  ownership  could  be  proved, 
the  owners  or  their  representatives  might  reclaim  them  within  a 
certain  time,  which  was  afterwards  fixed  at  a  year  and  a  day. 

DereUct.  Dcrelict   is   any   property   found    at    sea    not   in    any   one's 

custody,  for  instance  goods  which  have  been  jettisoned  or  a  vessel 

Jetsam,     dcsertcd  by   her  crew.      It   includes  jetsam,    flotsam    and  Ugan. 

flotsam  and  -/.i  •  ^  i-iii 

iigan.  Jetsam  consists  of  goods  cast  mto  the  sea  which  sink  and  remain 
under  water,  flotsam  is  where  they  continue  floating  on  the  surface, 
and  Iigan  where  they  are  sunk  but  tied  to  a  buoy  so  as  to  be 
found  again.  These  are  not  deemed  abandoned,  but  contiuue  to 
belong  to  the  owners.  K  however  the  owner  did  not  appear  and 
claim  them  vnthin  a  year  and  a  day,  they  belonged  to  the  admiral 
as  droits  of  admiralty,  or,  if  cast  upon  the  shore  and  there  found, 
to  the  King  as  wreck. 
Modem  law  In  modcm  times  public  officers  are  appointed  to  take  posses- 

of  wrccfe  unci 

derelict,     siou  of  wreck  and  derelict.     If  no   one   claims  it,  it  is  sold  and 


1  The  courts  construed  this  to  include  any  animal,  e.g.  a  dog  or  a  cat. 
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the  proceeds  turned  into  the  public  treasury,  but  the  owner  may 
etill  have  the  money  on  proof  of  his  right. 

675.  By  the  common  law  mines  of  gold  or  silver,  though  Goidana 
found  under  private  land,  belonged  to  the  King.  If  the  mine 
contained  also  base  metal,  some  authorities  held  that  the  King's 
right  depended  upon  the  value  of  the  gold  and  silver  exceeding 
that  of  the  other  metals.  But  now  by  statute  in  England  such 
mixed  mines  are  not  royal  mines  in  any  cage,  but  the  King  may 
in  most  cases  have  the  ore  on  paying  for  the  base  metal  contained 
in  it.  In  the  United  States  mines  of  any  sort  under  private  land 
generally  belong  to  the  land  owners;  but  some  states  in  making 
grants  of  land  have  reserved  the  gold  and  silver.  The  statutes  Mining 
of  the  United  States  provide  for  persons'  acquiring  mining  claims, 
that  is,  r%hts  to  mine  for  gold,  silver  or  any  metal  for  their  own 
benefit,  in  government  lands  by  occupancy  and  actual  working,  on 
compliance  with  certain  conditions.  This  is  permitted  in  order  to 
promote  the   development  of  the  mineral  resources  of  the  country. 

576.  Treasure   trove,    thfsaurus   inventus,   is  gold  or  sDver    TrenBurs 

trove, 

coin,  plate  or  bullion  found  hidden  in  the  earth  or  other  secret 
place.  It  belongs  to  the  King  rather  than-  the  finder,  unless  the 
owner  appears  and  claims  it.  In  the  United  States  it  belongs,  as 
against  every  one  but  its  owner,  to  the  owner  of  the  land  where 
it  is  found.  But  treasure  foimd  in  the  sea  or  upon  the  surface 
of  the  ground  is  not  treasure  trov«,  and,  like  lost  articles  in 
general,  belongs  to  the  finder  unless  the  owner  pUts  in  his  claim. 
The  distinction  is  between  property  presumed  to  have  been  hidden, 
i.e.  purposely  deposited  in  a  place  for  safety,  and  property  pre- 
sumed to  have  been  abandoned  or  accidentally  lost. 

577.  Waifs,    bona   waviata,    are    stolen   goods   which    are      waifj. 
waived  or  thrown  away  by  the  thief  in  his  flight.      The  common 

law  gave  these  to  the  King,  as  a  punishment  to  the  owner  for 
not  using  diligence  to  bring  the  offender  to  justice.  But  if  the 
owner  do  use  diligence  and  immediately  pursue  the  thief,  which 
is  called  msiking  fresh  suit,  or  afterwards  procure  his  conviction 
for  the  crime,  he  shall  have  his  goods  again.  Also  in  any  case 
if  the  owner  can  regain  possession  of  the  goods  before  they  are 
seized  to  the  King's  use,  he  may  keep  them.  If  the  goods  are 
hid  by  the  thief  or  left  in  any  place,  so  that  he  does   not   have 
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them  about  him  ana  chrow  them  away  in  his  flight,  they  are  not 
waifs.  ,Nor  can  the  goods  of  a  foreign  merchant,  if  stolen,  he 
waifs,  perhaps  because  he,  being  a  foreigner,  can  not  be  reason- 
ably expected  to  make  fresh  suit.  This  law  as  to  Avaifs  does  not 
obtain  in  the  United  States  as  against  the  owner  of  the  goods, 
though  perhaps  the  state  would  in  theory  be  entitled  to  them 
rather  than  a  mere  finder. 
Estrays.  5^8.     Bstrays  or  strays  are  valuable  animals  found  wandering 

about  and  whose  ownership  is  unknown  They  must  be  proclaimed 
in  the  church  a:nd  in  two  market  towns  next  adjoining  the  place 
where  they  are  found;  and  then  if  no  owner  claims  them  within 
a  year  and  a  day,  they  belong  to  the  Crown  absolutely.  Animals 
ferae,  naturae  or  animals  upon  which  the  law  sets  no  value,  such 
as  cats  and  dogs,  can  not  be  estrays,  nor  can  any  fowls  except 
swans.  If  the  owner  claims  the  estray,  he  must  pay  the  reason- 
able expense  of  taking'  care  of  it,  which  is  not  the  general  rule 
at  common  law  when  the  owner  of  property  takes* it  back  from 
a  finder.  In  the  United  States  an  estray  belongs  to  the  finder 
against  any  one  except  the  owner,  as  in  case  of  the  finding  of 
lost  property  generally.  When  takqn  up  by  pubhc  officers  or 
delivered  by  the  finder  to  them,  the  estray  is  usually  sold  after  a 
reasonable  period  of  delay,  and  the  money  turned  into  the 
treasury  of  the  township  or  county. 
Prerogatives  (  All  the  abovc  mentioned  royal  prerogatives  might  be,  and 
fcaaohises.  oftcn  wcrc,  granted  by  the  Crown  to  private  persons  as  franchises. 
A  right  to  royal  fish,  wrecks,  treasure  trove,  waifs  or  strays  was 
a  very  common  franchise  of  a  lord  of  a  manor. 
Copyright  by  579.     In  England  the  King  has  a  kind  of  copyright  by  pre- 

prerogative.  .         .  .       ,       ,  ,        T  .    ,.  i-J     a  J    i^ 

rOgative  m  certam  books.  As  chief  executive  he  has  the  duty  of 
promulgating  the  laws,  and  therefore  an  exclusive  right  to  print  and 
pubhsh  statutes,  proclamations  and  orders  in  council.  As  head  of 
the  church  he  has  a  similar  right  in  the  prayer  book  and  official 
books  of  divine  service.  He  is  entitled  also  to  the  same  privilege 
in  books  compiled  or  translated  at  the  expense  of  the  Crown. 
Under  these  last  two  principles  comes  the  monopoly  of  printing 
the  bible.  Usually  these  r^hts  are  granted  to  particular  printers 
for  a  price  paid  to  the  government. 
Game  laws.  SgQ.     Generally  every  person   has   a    right    to    kill   or   take 
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animals  ferae  naturae.  But  in  England  in  the  case  of  those 
animals  which  are  known  as  game  the  rights  of  subjects  after  ihe 
Norman  conquest  were  greatly  restricted  in  favor  of  the  Crown 
and  those  persons  to  whom  the  Crown  granted  franchises  of  forest, 
chase,  free  warren,  free  fishery  and  the  like.  Very  many  statutes 
both  ancient  and  modern  have  been  enacted  in  England  to 
regulate  the  hunting,  killing  and  taking  of  game  and  the  rights 
of  landowners  and  others  in  game.  These  are  known  collectively 
as  fJ^Q  game  laws.  It  is  not  necessary  however  to  state  theii* 
provisions  here. 
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CHAPTEE    XL. 


ESCHEAT  AND  FOEFEITUKE. 


Dsobeat. 


EnforcetQGDb 
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681.  Escheat  meaus  an  obstruction  in  the  course  of  the 
descent  of  an  estate  in  fee,  whereby  the  estate  is  prevented  from 
descending  to  the  heir  or  to  the  person  who  would  be  the  heir, 
The  estate  is  thereby  extinguished,  and  the  land  goet;  back-  to  the 
lord  from  whom  it  is  supposed  to  have  been  originally  received 
by  the  tenant  or  his  predecessors.  The  chance  of  thus  regaining 
the  land  by  escheat  was,  as  has  been  explained,  an  incident  of 
every  feudal  tenure.  In  the  United  States  land  in  such  a 
case  goes  to  the  state,  and,  by  an  extension  of  the  word  bc/ond 
its  ori^nal  feudal  meaning,  this  is  also  called  escheat.  In  order 
to  make  his  title  by  escheat  complete  the  lord  Tnust  enter  upon 
the  land  or  take  proper  legal  proceedings  for  its  recovery.  If  in 
the  mean  time  any  one  else  usurps  the  possession,  and  the  lord 
recognizes  him  as  tenant,  for  instance  by  receiving  rent  or  for- 
merly ^homage  from  him,  the  right  of  escheat  is  waived. 

Escheat  is  either  for  want  of  an  heir,  propter  defectum 
sanguinis,  or  for'  the  attainder  of  the  tenant,  propter  delictum 
tenentis.  The  first  happens  when  a  tenant  in  fee  dies  and 
leaves  no  heir,  provided  in-  modern  times,  since  wills  of  real 
property  have  been  permitted,  he  has  not  disposed  of  it  by  wiU. 
But  when  a  tenant  in  tail  dies  leaving  no  issue  of  the  class 
specified  in  the  entail,  the  land  does  not  escheat  but  goes  to  the 
person  who  has  the  next  reversion  or  remainder,,  who  is  usually 
the  original  donor  or  his  heirs.  It  has  been  said  that  in  case  of 
escheat  the  lord  takes  as  successor  to  the  deceased  tenant,  as 
ultimua  heres.  But  this  is,_  incorreet.  Escheat  or  forfeiture  is 
not  a  case  of  succession.  The  estate  is  simply  annihilated,  and 
what  the  lord  or  the  state  takes  is  not  the  estate  but  the  land 
in  which  he  then  acquires  a  new  estate. 

When  the  owner  of  personal  property  dies  lea\ing  no  relative 
to  whom   the   property  can  go  and  no  wiH,  it  goes  to  the   state. 
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This  is  often  called   escheat,  but  technically  that  use  of  the  word 
is  incorrect. 

Attainder  means  conviction  of  treason  or  felony,  which  at  com-    Attoiuder 
mon  law  involved  the  corruption  of  the  blood  of  the  offender.     By  tion  of  biooa 
this  is  meant  that  his  blood  was  deprived  of  all  heritable  quahty,  so 
that  not  only  could  he  himself  not  inherit  but  no  one  could  inherit 
from-  or  through  him.     Thus   if  a    father  were  seized  in  fee  and 
his  son  were  attainted,  and  afterwards   the    father   died,  the  son 
himself  could  not  be  heir ;  and  if  the  son  had  died  in  the  father's 
lifetime  leaving  a  son    of  his,  the  succession  of  the  grandson  was 
equally  cut  off,  because  in  order  to  iaherit  he  would  have  had  to 
deduce   his   right   through    the    son.      Therefore  the   land    would 
escheat.     These  effects  of  attainder  are  now  abolished  by  statute.  Moaem  law. 
The  constitution  of  the  United  States  declares  that  no  attainder 
for  treason    shall   work  any  forfeiture  or  corruption  of  blood,   and 
many  of  the  state  constitutions  contain  similar  provisions. 

682.  Forfeiture  .  is    where    the  tenant  or  owner  of  property   Porfeitme. 
loses  his  right  to  it  by  some  kind  of  misconduct. 

At  common  law  the  conviction  of  certain  crimes,  particularly  Por  crimo. 
treason  and  felony,  worked  a  forfeiture  to  the  Crown  of  aU  the 
offender's  property.  In  the  case  of  real  property  the  effect  of  the 
conviction  related  back,  and  the  forfeiture  took  effect  from  the  time 
of  the  commission  of  the  crime;  but  only  such  personal  property  was 
forfeited  as  the  party  had  at  the  time  of  the  conviction.  The 
lord's  right  of  escheat,  in  case  of  a  conviction  of  treason  or 
felony,  was  subject  to  the  superior  right  of  forfeiture  in  the 
Crown ;  but  if  the  King  omitted  to  enforce  his  forfeiture  for  a 
year  and  a  day,  then  the  lord  could  have  his  escheat.  Forfeiture 
for  crime  has  been  abolished  by  statute,  and  in  most  of  the  United 
States  never  existed. 

683.  Lands  and  tenements  might  at  common  law  be  exposed    Forfeiture 

,     .  ..  1  ^  ,1  rrn        for  wrongful 

to  forfeiture  by  bemg  alienated  or  conveyed  contrary  to  law.  ihe  aJienation. 
effects  of  a  conveyance  to  an  alien  or  to  a  corporation  are  explained 
elsewhere  At  common  law  if  a  particular  tenant  attempted  to 
convey  by  livery  of  seizin  a  gieater  estate  than  he  had,  e.g.  if  a 
tenant  for  hfe  made  a  feoffment  of  the  land  in  fee  simple,  he  for- 
feited his  estate  to  the  next  reversionei  or  remainder  man,  except 
where  the  next  estate  was  a  contingent  remainder,  in  which  case  the 
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effect  of  the  forfeiture  was  to .  destroy  the  remainder  also,  because 
there  was  no  person  in  whom  it  could  immediately  vefit^  But  » 
feoffineut  in  fee  simple  by  a  tenant  in  tail  did  not  work  a 
forfeiture,  because  of  the  uncertainty  and  small  value  of  an  estate 
expectant  on  a  fee  taiL  The  reason  for  the  forfeiture  was  that 
the  conveyance,  or  rather  the  possession  of  the  new  tenant  under 
the  conveyance,  would  work  an  ouster  of  the  reversioner  or 
remainder  man  when  the  time  came  for  the  latter's  estate  to 
vest  in  possession.  For  whenever  a  conveyance  with  Uvery  of 
seizin  was  made  to  a  person,  purporting  to  convey  to  him  a 
certain  estate,  and  he  took  possession  under  the  conveyance,  that 
amounted  to  a  claim  on  his  part  of  having  such  an  estate  as  the 
conveyance  purported  to  give  to  him,  so  that  his  possession  was 
necessarily  adverse  as  to  aU  persons  who  had  inconsistent  claims 
upon  the  land.  He  therefore,  as  in  other  cases  of  usurpation  of 
the  possession  of  land,  obtained  by-  his  adverse  possession  at  least 
a  defeasible .  estate  such  as  he  claimed  to  have,  and  the  person 
actually  having  the.  right  of  possession  would  be  ousted.  The 
forfeiture  was  a  punishment  for  this  wrongful  ouster. 
Tortious  and  Thus  by  the  old  law  any  person  having  the  posses,<don  of  land 

conveyanoeB.  could  by  means  of  a  feoffment  with  livery  of  seizin  convey  to  a 
stranger  a  fee  simple,  even  though  he  himself  had  none.  It 
would  be  a  defeasible  fee  simple,  but  still  a  fee  simple  while  it 
lasted.  A  conveyance  which  was  capable  of  having  this  effect  of 
conferring  upon  the  grantee  a  greater  estate  than  the  grantor  had 
or  could  rightfully,  convey,  and  thus  working  an  ouster  of  the 
person  in  expectancy,  was  called  a  tortious  conveyance.  All  com- 
mon law  conveyances  with  livery  of  seizin  were  of  this  sbrt  by 
virtue  of  the  livery.  Conveyances  which  transferred  no  more  than 
the  grantor  had",  and  therefore  could  not  work  an  ouster,  were 
called  iunocent  conveyances.  At  present,  livery  of  seizin"  having 
been  abolished,  all  conveyances  are  deemed  innocent  conveyances, 
and  operate  to  convey  only  such  rights  as  the  grantor  can  convey, 
so  that  the  possession  of  the  grantee  under  them  Ls  not  adverse 
to  him.  in  expectancy.  Therefore  forfeiture  by  a  tortious  aliena- 
tion is  now  obsolete. 


iSee  2501. 
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684.  Disclaimer  is  where  a  tenant  refuses  to  render  to  his  Disclaimer. 
lord  the  services  which  he  owes,  and  upon  the  lord's  suing  for 
^  them  in  any  court  of  record,  denies,  or  disclaims,  in  court  that  he 
holds  of  the  lord,  so  that  his  disclaimer  appears  from  the  records 
of  the  court.  Any  proceeding  by  the  tenant  in  a  court  of  record 
which  amounts  to  a  virtual  denial  of  his  tenure  and  which  goes 
upon  record  there  is  equivalent  to  a  disclaimer,  for  instance 
if  he  so  claims  a  greater  estate  than  was  originally  granted.  A 
disclaimer  forfeits  the  tenant's  estate  to  the  lord  at  common  law. 
There  is  no  such  forfeiture  in  the  United  States. 

585.  Copyhold  estates  may  be  forfeited  to  the  lord  by  a 
breach  of  the  customs  of  the  manor,  which  constitute  the  terms 
and  conditions  upon  which  the  estate  is  held.  The  fact  of  the 
breach  must  be  established  by  a  finding  or  presentment  of  the 
manorial  court. 

686.  When  a  tenant  had  no  right  to  commit  WT,ste  he 
formerly  forfeited  his  estate  by  so  doing  to  him  that  had  the 
inheritance,  and  was  also  liable  to  pay  treble  damages.  This  was 
by  force  of  the  statute  of  Gloucester.'  At  common  law  he  was 
only  liable  for  single  damages  without  forfeiture.  At  present  for- 
feiture for  waste  is  abolished,  but  in  some  places  treble  damages 
are  still  recoverable. 

The  forfeiture  of  rights  by  the  breach  of  conditions  subsequent 
has  been  aheady  mentioned. 

A  deodand  is  any  chattel  which  directly  causes  the  death  of  ceoaands. 
a  human  being,  as  if  an  ox  gores  a  man  to  death  or  a  bale 
of  goods  falls  out  of  a  window  upon  him  and  HUes  him.  It 
is  forfeited  to  the  King,  that  its  value  may  be  distributed  in 
pios  usus.  But  the  owner*  can  redeem  it  by  paying  its  value  as 
assessed  by  a  jury,  and  juries  in  modem  times  generally  find  the 
value  to  be  some  trifling  sum.  The  law  of  deodands  does  not 
obtain  in  the  United  States. 

587.    It   is   a   general  rule  applicable  to  all  forfeitures  that  ^"j'°7=|J^°' 
the  act    or    event  which  creates   the    forfeiture  does  not  of  itself 
•devest  the  right.     The  forfeiture  must  be  enforced  by  the  person 
entitled  to  take  advantage  of  it   before  it   has   any  effect;    and 


Breach  of 
conditious. 


2  Bee  1482. 
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that  person  may  waive  his  right  to  enforce  it  if  he  chooses. 
A  forfeiture  of  an  estate  in  land  may  be  enforced  by  entty, 
or  of  a  property  right  in  a  spedfic  chattel  by  taking  or  de- 
manding possession ;  and  any  forfeiture  by  appropriate  legal 
proceedings,  sometimes  an  ordinary  action  for  possession  and 
sometime  proceedings  spedally  provided  by  law  for  that  purpose. 
Waiver  of    Auv  act  wHch   is  inconsistent  with   an  intention  to   enforce  the 

torfeitare.  "^  i  •* 

forfeiture,  e.g.  receiving  after  accruing  rent  from  the  tenant,  if 
done  by  the  party  entitled  to  the  foifeiture  with  knowle%e  of  his 
rights,  will  amount  to  a  waiver  of  the  forfeiture;  and  so  in  most 
cases  will  an  unreasonable  delay  to  enforce  it. 

588.  Closely  resembling  forfeitures,  though  not  strictly  such, 
are  the  heriots  due  to  the  lord  on  the  death  of  a  copyhold  tenant. 
These  'the  lord  must  seize. 

Mortuaries  are  a  kind  of  ecclesiastical  heriots,  being  customary 
gifts  due  to  the  parson  in  certain  parishes  on  the  death  of  a 
parishioner.  From  the  old  practice  of  bringing  the  gift  to  the 
church  at  the  time  of  the  funeral,  it  is  sometimes  cajl«<1  a  corse- 
present. 


Seizure  oi 
heriots. 


liortuaries. 
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CHAPTER    XLI. 

PKESCRIPTION  AND  LIMITATION. 

689.  If  adverse  possession  or  user*  continues  without  inter-  Lapse  ot 
ruption  for  a  certain  period,  called  the  period  of  prescription  or  affecting 
limitation,  which  is  different  in  different  cases,  the  partv  acquires 

the  right  which  he  has  thus  de  facto  exercised.  Eights  are  also 
extinguished  by  lapse  of  time  in  some  cases  where  there  is  no 
adverse  possession  in  the  proper  sense.  These  rules,  are  based  on 
grounds  of  public  policy;  quieta  non  movere.  What  has  been  long 
established  and  not  disputed  is  assumed  to  be  rightful.  The  law 
win  not  go  back  and  rip  up  old  matters,  when  the  witnesses 
may  be  dead  or  not  to  be  found,  the  evidence  perished  and  the 
right  of  the  case  impossible  to  find  out.  A  person  who  has  been 
wronged  must  pursue  his  remedy  promptly  or  lose  it. 

Eights  are  acquired  or  lost  by  adverse  possession  or  lapse  of 
time  in  three  ways. 

690.  1.     By   what   is   called   in   the   civil   law   usucapion,   usucapion, 
usucapio.     There    is  no    distinctive  name   for   this   in  the    com- 
mon law.     The  names   limitation  and  prescription  are  sometimes 
applied  to  it,  but  improperly;    it  has  also  been  called  acquisitive 
prescription.     The   only  right   which    can  be  acquired  in  this  way 

is  the  ownership  of  a  chattel.  It  has  been  already  explained 
that  the  wrongful  possessor  of  a  chattel  does  not  by  his  mere 
possession  acquire  any  right  in  it.*"  But  if  he  holds  possession  of 
it  adversely  and  uninterruptedly  for  a  period  which  in  most  places 
is  six  years,  the  law  creates  a  new  r^ht  of  ownership  in  him  and 
extinguishes  the  right  of  the  former  owner.  However  some  courts 
have  held  that  there  is  no  such  thing  as  usucapion  or  acquisitive 
prescription  in  the  common  law ;  that  the  adverse  possessor  does 
not  actually  become  the  owner  of  the  chattel,  but  that  the 
effect  of  the  adverse  possession  is  merely  to  cut  off  the  true 
owner's    remedial   right,    leaving    him    still    the   owner  in   theory 


1  See?  311.  2  See?  538. 
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though  unable  to  vindicate  his  ownership  hy  an  action.  In 
other  words,  the  case  is  regarded  as  one  of  limitation  only. 

Limitation.  591.    2.     By  limitation.     A   remedial  right,   either  a  right 

of  action  or  a  right  of  entry,  or  a  right  to  take  advantage  of  a 
condition  or  forfeiture  which  is  analogous  to  a  remedial  right, 
must  be  exercised  within  a  time  Umited  by  law,  which  is  called 
the  period  of  limitation.  If  not,  it  becomes  extinct,  and  any 
primary  right  which  might  be  aifected  by  its  exercise  can  no 
longer  be  so  affected.  The  direct  effect  of  iimitation  is  merely 
to  cut  off  or  extinguish  a  remedial  right ;  there  is  no  creation  of 
any  new  right  as  in  usucapion,  and  no  direct  dealing  with  any 
primary    right.       But    indirectly    primary    rights    are    practically 

^^j^statesta  acquired  oi  lost  by  it.  One  who  ousts  another  from  his  land  gets 
thereby  at  once,  without  waiting  for  the  end  of  the  period  of 
limitation,  an  estate  in  the  land,*  a  defeasible  estate,  which  the 
rightful  tenant  can  put  an  end  to  by  entry  or  action.  When 
therefore  the  latter's  right  of  entry  or  action  is  cut  off  by  limita- 
tion, the  estate  of  the  wrongdoer  becomes  indefeasible  and  absolute. 
In  the  same  way,  if  an  estate  or  any  kind  of  a  right  is  forfeited  by 
the  breach  of  a  condition,  but  the  forfeiture  is  not  taken  advantage 
of  until  the  period  of  limitation  has  expired,  the  estate  or  right 
becomes  absolute  and  the  forfeiture  has  no  effect.  It  is  not 
necessary  in  such  cases  for  the  law  to  create  any  new  right  in  the 
adverse  possessor.  He  has  already  a  right,  and  it  is  only  neces- 
sary to  change  that  right  from  a  defeasible  to  an  indefeasible  one 
by  cuttiog  off  the  true  holder's  remedy.  The  period  of  limitation 
for  rights  in  land  is  now  usually  twenty  years ;  though  formerly 
it  was  much  longer*  and  in  some  of  the  United  States  has  been 
made  shorter.  The  present  English  statute  of  limitations  as  to 
property  does  not  require  that  the  possession  or  user  shall  be 
adverse.  It  provides  simply  that  a  right  to  recover  property  by 
entry  or  action  having  once  arisen  shall  only  exist  for  a  certain 
period.  The  statutes  in  some  of  the  United  States  are  similar. 
Preeoription.  592.     3.     By  prescription.'     Incorporeal    hereditaments    and 

abnormal  property   rights  generally  can  not  be  acquired  by  either 

8  See  i  450.         *  See  i  592,  903. 

*  The  name  prescription  is  derived  from  the  Roman  law,  where  how- 
ever it  had  a  somewhat  different  meaning. 
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usucapion  or  limitation,  siuce  they  can  not  be  possessed  nor  can 
a  person  gain  an  estate  in  them  by  ousting  the  rightful  tenant. 
But  after  a  continuous  adverse  user  for  a  sufficient  time  the  law 
will  conclusively  presume  that  some  one  who  could  do  so  has 
granted  the  right  to  the  party  exercising  it,  and  by  means  of 
that  presumption  will  in  fact  confer  the  right  upon  him.  Prescrip- 
tion in  the  common  law  therefore  rests  upon  a  fiction,  a  supposed 
grant  never  in  fact  made,  and  is  ia  theory  a  case  of  succession,  • 

At  common  law  for  a  prescription  to  be    valid    the    user    or    Manner  of 

*■  ^  ^  ^  ^  prescribing, 

adverse  possession  must  have  been  from  time  immemorial.^ 
Therefore  a  prescription  for  any  right  appurtenant  to  land  must 
always  be  laid  in  the  tenant  in  fee.  A  tenant  for  life  or  for 
years,  and  a  fortiori  a  tenant  at  will,  can  not  claim  such  a 
right  in  his  own  name,  because  his  estate  could  not  have  existed 
from  time  beyond  memory.  He  has  to  claim  it  in  the  name 
of  the  holder  of  the  fee,  that  is,  to  plead  that  the  tenant 
in  fee  simple  had  the  right  appurtenant  to  the  land,  and  had 
demised  the  land  to  him  with  the  right.  A  tenant  in  fee  must 
prescribe  in  the  name  of  himself  and  his  ancestors,  or  if  he  is  a 
purchaser  or  the  successor  of  a  purchaser,  in  the  name  of  himself 
and  those  whose  estate  he  has,  which  last  is  called  a  prescription - 
in  a  one  estate.     At  a  very  early   period    the    beginning    of   the   shortening 

2  J  J     r  DO.        of  the  period 

reign  of  Richard  I  was  fixed  upon  as  the  commencement  of  the  "'^^q"'*' 
period  of  legal  memory,  and  any  prescription  which  originated 
before  that  date  was  held  good.  But  as  in  course  of  time  it 
became  practically  impossible  to  carry  the  proof  of  a  user  back  to 
that  remote  period,  the  courts  adopted  the  rule  that  proof  of  a  user 
for  twenty  years  should  raise  a  presumption  of  its  having  existed 
for  the  required  period.  This  presumption,  however,  was  only 
prima  facie,  and  it  could  be  rebutted  and  the  prescription 
defeated  by  showing  that  the  user  had  in  fact  begun  within  the 
period  of  memory.  But  now  by  statute  a  positive  rule  of  law  is 
substituted  for  that  presumption,  and  an  adverse  user  for  a  certain 
fixed  time,  generally  twenty  years,  is  sufficient  for  prescription. 

Since  prescription  rests  upon  a  presumed  grant,   it   can    o°ly  hg^'sMf/ed 
arise    in  a   case    where   a  grant  might  have  been  made.     But  a  '     ^°'- 


6  See  1 19. 


408 


PEIVATB  LAW. 


dedication. 


BightB  by 
custom. 


Fersons 
under 


grant  implies  definite  jiersons  as  parties  to  it.  Therefore  there 
can  be  no  prescription  either  in  favor  of  or  against  an  undefined 
class  of  persons ;  for  example  the  lord  of  a  manor  can  not  pre- 
scribe to  levy  a  toll  upon  strangers,  nor  could  there  be  a  valid 
prescription  that  all  visitors  to  a  sea  side  resort  might  cross  a 
preauined  Certain  piecc  of  land  in  going  to  and  from  the  beach.  Property, 
however,  can  be  dedicated  to  public  uses ; '  and  dedication  is  so  far 
similar  to  a  grant  that  a  presumed  dedication  will  serve  as  the 
basis  of  a  prescription  as  well  as  a  presumed  grant.  Land  is  often 
dedicated  for  highways,  and  accordingly  a  highway  may  exist  by 
prescription. 

593.  Also  by  a  special  local  custom  rights  may  be  created 
similar  to  prescriptive  rights.*  Thus  a  custom  that  all  the  inhabi- 
tants of  a  parish  might  dance  on  a  certain  close  at  certain  times 
for  their  recreation  may  be  valid. 

594.'  The  times  of  limitation  or  prescription  do  not  run 
toabmty.  against  persons  who  are  under  disabilities  and  unable  to  assert 
their  rights,  such  as  married  women,  infants,  persons  of  unsound 
mind  and  sometimes  other  classes  of  persons.  For  the  principle 
upon  which  lapse  of  time  is  allowed  to  affect  rights  is  that  the 
rightful  claimant  has  been  guUty  of  laches  in  not  asserting  his 
claim,  and  interest  rei  publicae  ut  sit  Jinis  litium.  But  it 
would  be  unjust  to  permit  it  to  have  that  effect  against  persons 
who  were  unable  to  act  and  therefore  can  not  be  charged  with 
negligence ;  so  that  these  are  always  allowed  a  certain  time  after 
the  removal  of  their  disabilities  before  the  limitation,  usucapion 
or  preFcription  takes  effect  against  them. 

By  the  old  law  lapse  of  time  conferred  no  rights  against  the 
state;  nullum  tempus  occurrit  regi.  And  such  is  still  the 
general  rule ;  but  in  certain  cases  exceptions  have  been  made  to 
it  by  statute.  In  theory  this  is  a  deduction  from  the  principle  that 
the  King  can  do  no  wrong;  therefore  he  can  not  be  guilty  of 
any  laches. 

595.  When  it  is  said  that  the  adverse  possession  must  be 
continuous  and  uninterrupted,  that  does  not  mean  that  the  adverse 
possessor  must  be  always  exercising  his  right,  but  that  the  exercise 


Ko  time  ruui 
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•>  See  §  616. 


8  See  ?19. 
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must  not  be  interrupted  by  any  temporary  abandonment  of  his 
claim  or  by  any  interference  of  the  party  against  whom  it  is 
claimed.  But  mere  protests  by  the  latter,  if  he  takes  no  steps  to 
enforce  his  right,  are  not  interruptions. 

The  adverse  user  need  not  be  by  the  adverse  possessor  in  ^^^J^^f'j" 
person.  It  may  be  by  any  one  acting  under  him.  Thus  if  A  ousts  ''"°""=' 
may  tack,  that  is,  add,  the  time  of  his  predecessor's  user  to  his  own 
to  make  up  the  required  period.  Thus,  the  period  of  hmitation 
being  twenty  years,  if  A  ousts  B  from  his  land,  and  after  having 
held  possession  for  twelve  years  conveys  the  land  to  C^  who  holds 
for  eight  years  longer,  C  will  acquire  a.  good  title  by  limitation. 

The  rules  for  acquiring  rights  by  adverse  possession  are  now  statutes  of 
whoUy  statutory,  and  the  statutes  in  which  they  are  contained 
ar3  usually  called  statutes  of  limitations.  The  word  limitation  is 
frequently  used  to  include  usucapion  and  prescription  as  well  as 
limitation  in  the  proper  sense,  which  circumstance  has  led  to 
some  confusion  between  the  three. 
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CHAPTER    XLII., 

TITLE  BY  EECOED. 

Title  by  596.    Property  rigHts  are    eometimes  created,  transferred  or 

destroyed  by  the  direct  act  of  the  legislature.  In  Ei^land  parlia- 
ment is  legally  omnipotent,  and  can  dispose  of  any  properly  at 
its  pleasure ;  but  in  the  United  States  the  powers  of  legislative 
bodies  are  restricted  by  provisions  in  the  national  and  state  con- 
stitutions that  no  one  shall  be  deprived  of  life,  liberty  or  property 
without  due  process  of  law,  that  private  property  shaU  not  be 
taken  for  public  use  without  compensation,  and  that  no  state  shall 
make  any  law  impairing  the  obligation  of  contracts,  i.e.  the  bind- 
ing force  of  agreements.  »In  England,  and  in  the  United  States 
Private  acts,  when  Constitutional  prohibitions  do  not  stand  in  the  way,  if 
property  l;ias  become  entangled  in  a  multiplicity  of  estates,  rights, 
claims  and  restrictions,  so  that  its  advantageous  and  profitable 
use  is  seriously  interfered  with,  the  legislature  will  sometimes  step 
-in  and  pass  a  private  act  to  remedy  the  difficulty.  Such  an  act 
may  directly  wipe  out  existing  rights  and  create  new  ones,  may 
authorize  a  sale  of  the  property  and  a  distribution  of  the  money 
among  the  persons  entitled  to  it,  or  may  simply  authorize  some 
person  who  akeady  has  rights  in  the  property  to  deal  Avith  in  a 
way  different  from  what  he  could  otherwise  do,  e.g.  to  make 
leases.  It  may  also  validate  some  previous  conveyance  or  juristic 
act  which  was  void  through  some  defect,  and  so  confirm  r^hts 
intended  to  have  been  created.  Such  statutes  should  be,  and  usually 
are,  made  with  great  caution,  after  a  full  hearing  of  all  parties 
interested,  and  only  when  justice  requires  it  and  a  remedy  can 
not  be  had  in  any  other  way.  They  are  regarded  rather  as  an 
especially  solemn  form  of  conveyance  than  as  laws,  and  like 
conveyances  in  general  may  be  declared  invalid  by  the  courts  if 
obtained   by  fraud. 

trSrs'of  ^  *   ^^^  ""^^^^  ^J  general   statutes  courts   are    empowered 

property,    directly  to  transfer  property  rights  by  judgments,  decrees  or  orders. 

These  in  modern  times  have  largely  taken  the  place  of  private  acts. 
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But  in  any  case  if  a  property  right  is  in  dispute  in  an  ^itie  by 
action,  and  the  court  erroneously  decides  that  it  belongs  to  one 
party  when  in  fact  it  belongs  to  the  other,  that  virtually  effects 
a  transfer  of  the  right,  because  the  former  owner  and  his  privies 
are  forever  estopped  to  assert  their  claim..  On  this  principle  were 
based  two  methods  of  conveying  real  property  by  means  of 
coUusive  suits,  formerly  much  in  use,  known  as  fines  and  recoveries. 
They  were  mostly  used  to  enable  a  tenant  in  tail  to  convey  a 
fee  simple,  thus  cutting  off  the  entail,  and  to  destroy  contingent 
rights  and  conditions.  They  were  therefore  favored  by  the  courts 
as  means  of  relieving  land  from  restrictions  on  its  use  and  free 
transfer,  which  has  always  been  the  policy  of  the  courts. 

597.     A  fine  was  levied,  as  the  technical  expression  was,  in  the      Knos. 
following  manner.     The   intended  transferee  began  a  suit  against 
the  transferor  on  a  supposed  covenant  by  the  latter  to  convey  the 
land  to  him,  which  kind  of  covenant  in    ancient  times  the  courts 
of  common  law  would  enforce  specifically  by  compelling  the  cove- 
nantor to  make  the  conveyance.'    The  covenant  was  purely  fictitious. 
The  defendant,  who  was   called    the    deforciant,    because    he  was 
supposed  to  be  deforcing  or  wrongftiUy  keeping    out   the    plaintiff 
from  the  land,"  pretending  that  he  had  no  defence  to  the  action, 
obtained    leave  of  the  court  to  compromise  it,  and  afterwards,  in 
pursuance  of  a  supposed  compromise,  made  a  formal  acknowledge- 
ment or  recognition  in  court  or  before    an    officer  of  the  court  of 
the  plaintiff's  right  to  the  land.     From    this    he    was    called   the 
cognizor,    and    the    plaintiff  the    cognizee.     The   recognition    was 
entered  in  the   records    of  the    court  in  what  was  called  the  foot 
or  record  of  the  fine ;  and  thereafter  the  cognizor  and  his  privies 
were  estopped  by  the  record    to    assert  any  claim  to  the  land,  so 
that  the  transaction  had  the  effect  practically  to  convey  the  estate 
from  the  cognizor  to  the  cognizee      The  foot  of  the    fine   usually 
began  with  the    words    haec    est  finalis   concordia,    whence  the 
name  fine.     To  prevent   frauds   it  was   provided  by  statute  that   Enroimeut- 
fines  should    be    enrolled   in   the   court    of  Common  Pleas,  where  won »« fl^es. 
actions  for  the  recovery  of  land  were  tried,  and  should  be  openly 
read  and  proclaimed  in  the  court  in  four  successive  terms. 

1  See  §917.  «  See  ?  876. 
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By  various  statutes  the  effect  of  a  fine  with  proclamations 
was  not  merely  to  transfer  the  estate  from  the  cognizor  to  the 
cognizee,  but  also,  provided  the  cognizor  really  had  some  estate 
in  the  land  which  he  could  convey  and  was  not  a  mere  stranger 
officiously  intermeddlfng  .with  it,  to  detroy  the  rights  of  all  other 
persons  in  the  land  unless  they  put  in  their  claims  on  the  foot 
of  the  fine  within  five  years,  thus  practically  putting  the  trans- 
feree, as  to  those  persons,  into  the  position 'of  a  person  having  a 
defeasible  estate  vnth  a  short  period  of  limitation. 

598.  A  recovery,  or  common  recovery,  was  also  a  collusive  suit, 
which  however  was  not  compromised  as  in  the  case  of  a  fine  but 
carried  through  to  judgment.  The  intended  transferee,  who  was  called 
the  demandant,  brought  a  suit  against  the  transferor,  the  actual 
tenant,  for  the  possession  of  the  land,*  alleging  that  he  himself  was 
the  rightful  tenant  and  had  formerly  been  seized  of  the  land,  and 
that  some  third  person  had  ousted  him  and  then  conveyed  the 
land  to  the  present  tenant,  which  allegations  were  of  course  entirely 
fictitious.  The  tenant,  admitting  that  he  had  got  his  ettate  by 
conveyance  from  a  third  person,  who  had  warranted  the  title  to  him,* 
obtained  an  order  of  the  court,  which  in  case  of  a  genuine  warranty 
he  would  have  had  a  r^ht  to,  requiring  his  supposed  warrantor 
to  come  in  and  undertake  the  defence  of  the  action.  This  was 
called  the  voucher  {vocatio)  of  the  warrantor,  who  was  denominated 
the  vouchee.  The  person  named  as  vouchee,  who  was  some  one 
employed  for  that  purpose,  appeared  and  took  upon  himself  the 
defence,  but  afterwards  made  default  or  failed  to  appear  on  being 
called,  so  that  judgment  was  rendered  in  favor  of  the  demandant, 
of  course  erroneously,  for  the  possession  of  the  land,  and  the 
tenant  had  judgment  to  recover  other  lands  of  equal  value  against 
the  vouchee,  as  was  at  that  time  the  right  of  a  person  who  was 
deprived  of  land  that  had  been  warranted  to  him.  The  person 
selected  as  vouchee  was  however  always  a  person  who  had  no 
land,  usually  the  crier  of  -the  court,  who  from  being  frequently 
thus  vouched  was  called  the  common  vouchee,  bo  that  the  judg- 
ment against  him  was  worthless. 

Sometimes  there  was  a  recovery  with   a   double,    or   even  a 


8  See  i  904. 


I  See  g  619, 
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treble  or  farther  vouche-  When  a  double  Toucher  was  desired, 
the  tenant  first  conveyed  a  freehold  estate  by  deed  to  sopie  third 
person,  and  the  action  was  brought  in  the  first  instance  against 
the  new  tenant,  who  vouched  in  the  real  transferor,  who  in  turn 
vouched  in  the  common  vouchee.  The  reason  for  this  was  that 
if  a  recovery  were  had  directly  against  the  transferor  it  barred 
only  such  estate  in  the  land  as  he  was  then  actually  seized  of 
and  Gad  not  estop  him  from  afterwards  setting  up  any  other  right, 
other  than  an  estate,  such  as  a  right  to  take  advantage  of  a 
condition,  which  he  might  afterwards  acquire  by  descent;  but  if 
judgment  went  against  him  as  one  who  had  absolutely  warranted 
the  title,  he  was  estopped  from  ever  making  any  claim.^ 

A  recovery  was  pernoitted  to  cut  off  the  rights  of  the  heir  Effect  ot  a 
in  tail  and  also  all  reversions  and  remainders  expectant  on  the 
estate  of  the  tenant  who  suffered  a  recovery,  although  the  heir  and 
the  tenants  in  expectancy  were  not  parties  to  the  suit  and  had 
no  opportunity  to  defend  their  rights,  for  which  the  reason  was 
alleged  that  the  land  of  equal  value  which  the  tenant  recovered 
from  the  vouchee  would  go  to  the  same  heir  or  be  subject  to  the 
same  expectancies.  To  such  transparent  subterfuges  were  the 
courts  reduced  in  their  attempts  to  set  land  free  from  entangle- 
ments. But  to  prevent  substantial  injustice  it  was  enacted  by 
statute  that  no  recovery  suffered  by  a  tenant  for  life  should  destroy 
any  estate  in  expectancy  unless  the  reversioner  or  remainderman 
was  vouched  in  and  made  a  party  to  the  proceedings,  so  that  his  __^ 
consent  to  the  recovery  was  necessary. 

599.  Fines  and  recoveries  were  never  used  in  the  United  Abolition  ot 
States,  or  if  they  ever  were  have  long  since  become  obsolete;  and  recoveries, 
they  have  been  abolished  in  England  by  a  statute  of  William  IV, 

which  permits  a  tenant  in  tail  to  alien  the  land  and  cut  off  the 
entail  by  a  deed,  commonly  called  a  disentailing  deed. 

600.  Grants  from  the  crown   or  the  state  are  also  matters     ^^S 
of  public   record.     Usually  these   are  made  by  formal  documents 
called    letters  patent,    or   open   letters  (literae  patentee),  because 

they  are  not  sealed  up  bat  exposed  to  open  view  with  the  great 
seal    of   the    state    attached,    and    are    addressed   to    all   persons 


6  See  I  619, 1 
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generally.  In  this  they  differ  from  certain  other  letters  or  writs 
of  the  King,  which,  though  likewise  made  under  the  great  seal, 
are  directed  to  particular  persons,  and  are  therefore  closed  up  and 
fastened,  and  are  called  writs  close,  (literae  clausae.)  Estates  in 
land,  franchises  and  incorporeal  hereditaments  generally,  as  well 
as  other  kinds  of  property  rights,  may  be  granted  by  patent.  Bights 
in  inventions,  as  has  been  explained,  get  their  name  of  patents 
from  beii^  granted  in  this  way. 
Constraotion  Eoyal   or   stato  grants  by  patent  are  subject  to  some  special 

gritots.  j.y2e8  of  construction  not  applicable  to  grants  in  general.  If  made 
at  the  request  of  the  grantee,  such  a  grant,  in  case  of  any  doubt 
as  to  its  meaning,  is  construed  against  the  grantee  and  in  favor 
of  the  King  or  state ;  to  avoid  which  rule  of  construction  it  is 
common  to  insert  in  the  grant  a  statement  that  it  is  made  not 
at  the  suit  of  the  grantee  but  of  the  King's  special  grace  and  on 
his  own  motion,  or  equivalent  words  in  a  grant  by  the  state  or 
government.  A  grant  by  a  private  person  may  include  thtogs 
not  expressly  named,  if  they  are  incidental  and  necessary  to  the 
operation  of  the  grant,  e.g.  a  grant  of  land  may  confer  a  way 
of  necessity.*  But  a  pubhc  grant  carries  nothing  but  what  is 
expressed.  If  it  appears  on  the  face  of  the  grant  itself  that  it 
is  based  upon  any  mistake  or  deceit  in  a  material  matter,  or  if 
it  is  informal  or  contrary  to  law,  a  public  grant  is  void.  Thus  a 
pubhc  grant  of  land  to  a  man  and  his  heirs  male  is  void.  It 
does  not  convey  a  fee  tail  for  want  of  words  of  procreation,  nor 
a  fee  simple,  as  a  private  grant  in  the  same  form  would,  because 
public  grants  are  strictly  construed  and  it  appeara  that  a  fee  simple 
was  not  intended. 
Entries  m  601.     Besidcs   fomuil   grauts  by  letters   patent,    rights   may 

'  sometimes  be  had  from  the  state  by  what  is  equivalent  to  a 
grant  by  means  of  records  or  entries  in  public  offices.  Thus 
copyrights  are  not  conferred  in  the  United  States  by  patent,  but 
are  obtained  by  depositing  copies  of  the  work  with  the  hbrarian 
of  Congress  and  complying  with  certain  other  requirements. 

«  Bee  j  614. 
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CHAPTEK    XLIII. 
'TEANSFEK  BY  AGREEMENT. 

602.  Property  may  be  transferred  inter  vivos  by  the  agree-  ^''e«outor'""' 
ment  of  the  parties.  An  agreement  which  operates  as  an  actual  ^s^eements. 
present  transfer    of  the   property  must    be    carefully  distinguished 

.from  a  mere  executory  agreement  or  contract  to  make  such  a 
transfer  at  some  future  time.^  Where  some  particular  form  ia 
required  for  the  actual  transfer,  an  agi-eement  not  made  in  the 
proper  form  can  not  have  that  effect,  even  though  intended  by 
the  parties  to  have  it ;  but  it  may  amount  to  a  contract  to 
convey  or  an  equitable  assignment.''  All  conveyances  of  real  jj^^f"^/"!^"^ 
property,  including  freehold  estates  in  incorporeal  hereditaments, 
must  be  by  deed.  An  agreement  not  under  seal  to  transfer 
such  property,  even  though  made  in  writing,  has  only  the  force 
of  a  contract  or  equitable  assignment.  As  a  general  rule  writing 
is  not  necessary  for  a  transfer  of  personal  property;  but  to  this  ''™e?fCnai°' 
^here  are  the  following  exceptions :  (1)  cases  falling  under  the  p"^^'^'''^- 
statute  of  frauds  and  similar  statutes,'  (2)  assignments  of  patents 
and  copyr^hts ;  (3)  conveyances  of  ships  ;*  (4)  transfers  of  stock 
in  corporations  f  (5)  transfers  of  negotiable  instruments  by  endorse- 
ment; (6)  assignments  of  choses  in  action  in  some  of  the  United 
States.  But  even  where  a  deed  or  writing  is  not  required  by 
law  it  may  be,  and  often  is,  used  for  greater  certainty  and 
convenience. 

603.  A  gift,  donatio,  is  an  agreement  whereby  an  existing      Gifts, 
right  is  transferred  from  one  person,  the  giver  or  donor,  to  another, 

the  donee,  without  any  consideration.  The  name  is  also  applied 
to  other  agreements  by  which  r^hts  are  created  without  considera- 
tion, such  as  voluntary  contracts  by  deeds  or  declarations  of  trust. 
Gifts  are  divided  info  testamentary  gifts,  which  are  made  by  will, 
and  gifts  inter  vivos.     Only  the  latter  are  here  treated  of. 

1  See  I  604.  2  See  J  269.  »  See  £  333.  «  See  J  826. 

s  See  1 1026. 
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Absent  of  The  asBCiit   of  the   donee   is   necessary;   a   gift  can  not  be 

forced  upon  a  person  against  his  wiU.  It  has  been  aheady 
explained  that  in  most  cases  his  assent  is  presumed."  But  he 
can  not  be  compeUed  to  express  his  dissent  in  any  manner;  he 
may  simply  refuse  to  take  the  gift.  These  rules  as  to  assent 
apply  to  testamentary  gifts  also. 

Delivery  is  essential  to  a  gift.  Without  deKveiy  the  agree- 
ment is  a  mere  promise  to  give,  which  is  void  for  want  of  con- 
sideration. In  a  gift  of  a  chattel,  the  chattel  itself  is  the  thing  to  be 
delivered.  A  gift  of  land,  of  an  incorporeal  hereditament  or  of  a  • 
chose  in  action  or  other  abnormal  property  right  made  by  a  deed 
or  writing  is  completed  by  the  deUveiy  of  the  instrument.  Li  an 
oral  gift  of  a  chose  in  action  notice  to  the  party  against  whom 
the  right  avails  is  equivalent  to  dehvery. 
Gifts  A  ffift  once  completely  made  is  not  revocable  by  the  dono:. 

irrevooaMe.  o  .  ./.,      i  i,       •„   ^„1, 

Donatio  A  donatio  mortis  cauia  is  a  gift   by    a  person  who  is  sick 

morttecaus..  ^^^  g^pgj.tijjg  to.  die,  made  on  a  condition  subsequent  that  if  the 
donor  recovers  the  ^t  shall  be  void.  This  differs  from  a  testa- 
mentary gift  m  that  it  takes  effect  immediately,  but  subject  to  be 
devested  if  the  donor  does  not  die,  whereas  a  gift  by  will  does 
not  take  effect  till  after  the  testator's  death. 
Sale  in  604.    A  Sale  is : ' 

proper  eenee.         ^     ^  agreement  by  which  the  seEer,  also  (ailed  the  vendor, 

actually  transfers  to  the  buyer  or  vendee  the  whole  of  some 
existing  property  right  for  a  price  in  money.  K  a  right  less  than 
the  seller  has  is  conveyed,  e.g.  if  the  owner  of  a  thing  gives 
to  another  certain  rights  in  it  for  a  limited  time  retaining  the 
residue  of  rights  himself,  as  in  a  letting  or  loan,  the  transaction 
is  not  a  sale.  Also  a  loan  of  money  or  of  any  thing  to  be 
returned  in  kind,  although  the  borrower  becomes  the  owner  of 
Contracts    tj^g  thinff,  is  not  reckoned  a  sale.     A  sale,  though  an  agreement, 

connected  °'  '  o  o  i 

with  sales,  jg  jjq^  j^  tjjg  proper  sense  a  contract  on  the  part  of  the  seller, 
though  it  is  usually  called  an  executed  contract;  nor  if  the  price 
is  paid  at  the  time  is  there  any  contract  at  all ;  but  in  a  sale 
on  credit  thdre  is  a  contract  by  the  buyer  to  pay  the  price.  The 
seller   may   also   contract   to   deliver   the  possession  of  the  vhing 

6  See  §  a57T 

»  As  to  the  application  of  the  statute  of  frauds  to  sales  s-ee  2  83S. 
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at  a  future  time,  the  delivery  of  possession  of  the  thing 
being  different  from  the  transfer  of  the  property  right  in  it, 
which  latter  is  the  essential  point  in  a  sale. 

2.  A  contract  to  make  such  a  transfer  at  a  future  time. 
This  is  more  properly  called  an  executory  agreement  or  contract  Executory 
of  gale.  In  the  civil  law  a  sale  is  always  a  mere  contract,  "''*•*• 
some  farther  act,  usually  delivery,  being  necessary  to  transfer  the 
ownership.  This  distinction  between  an  executed  sale  and  an 
executory  agreement  to  sell  is  of  great  importance,  though  the 
fame  name,  sale,  has  unfortunately  been  applied  to  both. 

If  the  price  is  *not  reckoned  in  money,  the  transaction  is  not  Exchange. 
a  sale  but  an  exchange ;  but  if  it  is  reckoned  in  money,  it  may  be 
paid  in  anything  that  the  parties  choose.  Thus  if  A  agrees  to 
let  B  have  his  horse  for  one  hundred  bushels  of  wheat,  that  is 
an  exchange;  but  if  the  price  is  fixed  at  $100,  and  A  agrees  to 
take  his  pay  in  wheat  at  one  dollar  a  bushel,  it  is  a  sale.  The 
rules  for  exchanges  are  for  the  most  part  the  same  as  for  sales.. 

Real  property  can  not  be  transferred  by  sale,  a  deed  beinw     saies  of 

^      ^       •'  ./  >  o  real  property 

necessary ,  therefore  a  sale  of  real  property,  unless  by  a  deed  of 
bargain  and  sale,  is  always  a  mere  executory  contract.  But 
personal  property  can  be  transferred  by  sale  unless  some  other 
form  of  transfer  is  required  by  statute. 

605.  A  person    may    make   an    executory    contract   to    sell  seiier  must 
anything,  whether  he  owns  it  or  not,  though  if  he  does  not  own 

it  he  may  be  unable  to  perform  his  contract  and  be  liable  in 
damages  for  its  breach.  But  as  a  general  rule  no  one  can  actually 
sell  a  thing  which  he  does  not  own.  Thus  if  A  wrongfully 
takes  B's  chattel,  even  by  mistake  supposing  it  to  be  his  own, 
and  sells  it  to  0,  who  pays  its  full  vulue  for  it  in  -good  faith, 
the  sale  is  simply  void,  and  B  can  retake  the  chattel  from  0 
without  repaying  him  the  price.  C  must  get  back  the  money 
from  A,  if  he  can  ;  that  is  no  concern  of  B's. 

606.  But  to  this  general  rule  there  are  certain  exceptions.  A  p/Xoa 
person  tnay  buy  the  produce  of  another  labor,  so  that  when  produced 
it  shall  be  at  once  the  property  of  the  buyer.  Thus  a  fisherman 
may  sell  the  contents  of  the  next  haul  of  his  net,  so  that  the  fish 
that  it  contains,  which  while  they  were  swimming  in  the  sea  were 
the  property  of  no  one,  belong  to  the  buyer  as  soon  as  caught  and 


of  labor 
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at  no  time  to  the  fisherman.     This,  however,  is  perhaps  rather  a 

contract  for  the  hiring  of  labor  than  a  sale.      It  is  called  by  the 

Empiio  spei.  Civilians  emptio  spei.     Another  case  of  emptio  spei  is  the  sale  of 

a  thing  whose  existence  is  uncertain,  mentioned  in  §  359. 
Fruits  or  ji^  ucrson  mav  sell  the  expected  fruits  or  increase  of  a  thing 

Increase.  f  J  J^  . 

which  he  already  owns,  so  that  as  soon  as  they  come  into 
existence  they  shall  be  at  once  the  buyer's  property  without  any 
farther  act  of  delivery  to  him,  for  example  the  next  calf  born  of 
his  cow.  This  applies  to  crops  to  be  raised  upon  the  seller's  land, 
provided  the  seed  has  already  been  sown;  but  the  authorities  are 
in  conflict  as  to  whether  a  yet  unplanted  crop  can  be  sold. 
saie^with  jf  g,  persou  makes  an  agreement  purporting  to  be  a  sale  of 

something  which  he  does  not  own,  and  warrants  his  title,  and  then 
afterwards  acquires  the  ownership,  he  is  estopped  to  controvert  the 
buyer's  right,  so  that  the  latter  becomes  the  owner  by  estoppel. 

^*ic  i^rei^'  ^^  agreement  for  the  sale  of  "after  acquired  property/'^that  is, 

property,  ^f  property  which  the  seller  does  not  own  or  profess  to  own  at  the 
time  of  the  agreement  but  which  he  expects  to  acquire,  is  usually 
a  mere  executory  contract;  and  even  though  the  seller  afterwards 
acquires  the  property,  it  does  not  pass  to  the  buyer  by  the  mere 
force  of  the  agreement.  But  if  the  agreement  provides  for  the 
doing  of  some  act,  novus  actus  inierveniens,  after  the  seller  has 
acquired  the  property,  in  order  to  transfer  the  ownership,  for  ex- 
ample if  it  gives  to  the  buyer  the  right  to  take  possession  of  it, 
a  "  license  to  seize,"  then  the  original  agreement  may  operate  as 
a  tituliits  and  the  subsequent  act  as  a  modus  acquirendi,'  and  the 
right  in  the  thing  be  transferred  to  the  buyer  without  the  neces- 
sity of  making  another  agreement  of  sale.  Thus  if  a  manufacturer 
agrees  to  sell  to  a  person  all  the  goods  of  a  certain  kind  that 
shall  be  made  in  his  factory  for  a  year,  the  contract  is  not  a  sale 
of  the  goods  so  as  to  cause  them  to  belong  to  the  buyer  as  fast  as 
they  are  made.  But  if  the  contract  provides  that  the  buyer  may 
come  and  take  them,  and  he  does  so,  they  become  his  property. 

Market  overt.  607.     In  England  it  has  been  customary  from  ancient  times 

to  hold  in  certain  towns,  which  are  called  market  towns,  on  certain 
days,    which    are  called  market  days,  an  open  market  or  market 

8  See  i  278. 
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overt,  to  which  the  inhabitants  of  the  surrounding  country  and 
other  persons  resort  to  sell  and  buy  goods.  Generally  tolls 
are  charged  to  sellers  for  the  privilege  of  using  the  market. 
The  right  to  have  a  public  market  and  take  tolls  is  a  franchise, 
which  may  belong  to  the  lord  of  the  manor,  a  municipal  cor- 
poration or  private. persons.  In  London  every  week  day  is  market 
day,  and  every  place  where  the  business  of  selling  goods  is 
regularly  carried  on  is  a  market  overt  for  such  goods  as  the 
trader  professes  to  sell.  For  the  convenience  of  trade  in  such  ^J^l^  ^"ert, 
markets  the  common  law  provides  that  a  person  who  buys 
anything  in  market  overt  in  good  faith  shall  become  the  owner, 
even  though  the  seller  is  not  the  owner  and  has  no  right  to  sell. 
This  rule,  however,  is  subject  to  a  few  exceptions.  There  are  no 
markets  overt  in  the  United  States. 

608.     As  to  whether  any  given  agreement  is  a  complete  sale  t^e  p'assM. 
or  a  mere  executory  contract  to  sell,  i.e.  as  to  the  precise  time  at 
which  the  transfer  of  the  right  from  the  vendor  to  the  vendee,  which 
is  called  the  passing  of  the  title,  takes  place,  this  depends  partly 
upon  rules  of  law  and  partly  upon  the  intention  of  the  parties. 

If  the  law  requires  the   right  to  Le  transferred  by  a  formal    tfaSi 
jui-istic  act,  any  agreement   in   which  the  required   forms  are  not 
observed  is  a  mere  executory  contract. 

If  the  thing   sold   is  not   specific,  e.g.  if  A  agrees  to  sell  to  saieofnon- 
B    one    hundred   barrels    of  flour   of   a   certain    quahty    without     thiigs- 
specifying  what  barrels,  the  title  will  not  pass  until  the  goods  are 
dehvered  or  at  least  are  so  far  set  apart  and  appropriated  to  the 
contract  that  the  seller   has   no   longer   the    power  to  change  his 
mind  and  substitute  other  goods.     But  if  the  goods  sold  are  part  g^j^  ^j  ^^^ 
of  a   specific  mass,  for   example   if  A   agrees    to   sell  to  B  one    ""^^^^ 
hundred  bushels  of  wheat   out   of  the   wheat  which  he  then  has 
in   a   certain  warehouse,  or  ten  sheep  out  of  a  flock .  of  fifty,  the 
parties  may,  if  they  choose,  agree  that  they  shall  at  once  become 
owners   in    common    of  the    entire    mass   in   proportion    to  their 
respective   shares.     Where  the   parties  have  not  clearly  expressed 
their  intention  on  this  point,  there  is  some  conflict  in  the  authorities 
as  to  when    such  an  intention    is   to    be    presumed,    and  various 
distinctions  have  been  drawn  which  are  too  minute  to  be  here  gone   selection  ci 
into.     The  selection  out   of   the   mass  of  the  particular  things  or    ''' toiI?'"' 
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portion  to  he  delivered  belongs  to  the  party  who  iB  to  do  the 
first  act  toward  delivery;  that  is,  if  the  seller  is  to  make  the 
delivery  he  generally  makes  the  selection, ,  but  if  the  buyer  is  to 
come  and  take  the  goods  the  selection  is  in  most  cases  to  be 
made  by  him. 
Sale  of  In  the  sale  of  a  specific   chattel,  the  time  when  the  title  is 

specmc  ^ 

ciiatteis.  1^  pa^gg^  ^-g^  whether  the  agreement  is  a  present  sale  or  an 
executory  contract,  depends  upon  the  will  of  the  parties;  they 
may  make  any  sort  of  an  agreement  that  they  please.  But  in 
the  absence  of  any  agreement  to  the  contrary,  the  general  rule 
is  that  the  thing  sold  becomes  the  property  of  the  buyer 
immediately,  even  before  delivery ;  that  is,  delivery  is  not  generally 
necessary  to  perfect  the  sale  of  a  specific  chattel.  Thus  if  A 
sells  to  B  his  horse  which  is.  at  that  time  in  his  stable  at  a 
distance  from  the  place  of  sale,  and  B  agrees  to  come  the  next 
day  and  take  the  horse  and  pay  the  price,  the  horse  becomes  at 
once  the  property  of  B,,  and  if  it  dies  before  the  time  of  dehvery 
B   must   nevertheless   pay   the    price.      Ees  perit    domino.      K 

MaaySo?'  however  the  chattel  is  not  yet  in  a  condition  to  be  delivered  but 

deUvery.  gQjnethuig  remains  to  be  done  to  it  to  fit  it  for  delivery,  the 
title  does  not  pass  by  the  mere  agreement  of  sale.  If  something 
is  to  be  done  not  to  fit  it  for  deKveiy  but  merely  to  ascertain 
the  price,  such  as  weighing  or  measuring,  the  rule  is  different  in 
different  jurisdictions. 

^°cSr*°  ^0^'     ^^^^  delivery  is  necessary  to   pass  the  title,  delivery 

to  a  common  carrier  for  transportation  to  the  buyer  is  usually  sufii- 
cient.  If  A  orders  goods  fron  B  by  letter,  and  B  ships  the  goods 
to  A  by  vessel  or  raihoad,  the  goods  generally  become  the  propertj-  of 
A  as  soon  as  they  are  put  on  board.  A  sale  of  goods  "  free  on 
board "  means  that  the  seller  is  to  pay  the  expense  of  dehvery 
to  the  carrier,  but  not  the  carrier's  charges  for  transportation. 

Stop^goiM  610,     K  goods  are  sold  on  credit  a^nd  forwarded  to  the  buyer 

by  a  common  carrier  or  by  any  carrier  who  is  not  the  buyer's 
agent  or  servant,  and  tiie  buyer  becomes  insolvent,  the  seller  may 
stop  the  goods  at  any  time  before  they;  have  reached  the  end  of 
the  transit  a7^.d  come  into  the  buyer's  possession  or  control,  and 
retake  them,  even  though,  they  have  become  the  property  of  the 
buyer  and  the  time  of  the  credit  has  not  expired.  This  is  called 
stoppage  in  transitu. 
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611.  In    the    sale    of  a   chattel,    if   immediate    delivery  is  ^^^j,™?  °^^^ 
possible  and  the  parties  do  not  otherwise  agree,  it  is  implied  that    ''"J"™'^- 
the  chattel  is  to  be  delivered  and  the  price  paid  at  once ;  and  if 

the  parties  separate  without  doing  so,  the  sale  is  off.  But  they 
may,'  if  they  see  fit,  contract  for  deliveiy  or  payment  at  a  future 
time.  Generally  in  a  sale  the  delivery  of  the  thing  sold  and  the  °a'm™t''aa 
payment  of  the  price  are  concurrent  conditions,  the  seller  need  """"i'tio^^. 
not  delivei  unless,  he  is  paid  or  the  buyer  pay  unless  he  receives 
delivery.  If  however  different  times  are  fixed  for  delivery  and 
payment,  or  if  the  sale  is  on  credit,  this  is  not  so ;  but  in  such 
a  case  the  act  .which  is  to  be  done  first  is  usually  a  condition 
precedent  to  the  other. 

The   general  rule  is  that  the  thing  sold  is  to  be  delivered  in    iei&%y\ 
the  place  where  it  happens  to  be,  that  is,  the  buyer  must   come 
and  take  it  and  the  seller  need  not  forward  it  to  him.      If  it  is 
sent  to  the  buyer,  he  may  have  a  reasonable  opportunity  to  examine  Examination 
it  before    acceptance,  and  may  reject   it   if  it   is  not   the  same  ^''^y  "[fj^^^™ 
thing,  or  in  the  case  of  the  sale  of  a  non-specific  thing  the  same 
Idnd   of  thing,   which   he  bought  or  ordered;    but  as  a  general 
rule  he  can  not  reject  it  merely  because  it  is  defective  or  of  bad 
quality.     If  he   rejects  it,  he   need  not  send  it  back,  but  should 
notify  the  seller.    He  may,  if  he  chooses,  store  it  in  some  proper 
place  at  the  seller's   risk   and   expense;  but  if  he  does  not,  he 
must  not  abandon  it,  but  must  take  care  of  it  for  the  seller. 

612.  When   a   chattel   is   sold   the   possession  of  it   ought  „,^p^*,^°^,<S„ 
regularly  to  be  delivered  to  the  buyer.     If  it  is  suffered  to  remain   ^^  ^'ador. 
in  the  seller's  possession,  there    is  a  certain  presumption  that  the 

sale  was  only  a  pretended  one  and  that  it  was  fraudulent  as 
ao'ainst  the  creditors  of  the  seller  or  any  person  to  whom  he  may 
afterwards  sell  or  mortgage  the  chattel,  so  that  such  persons  may 
disregard  the  previous  sale  and"  seize  or  keep  the  chattel.  As  to 
the  nature  and  strength  of  this  presumption  three  different  rules 
prevail  in  different  places. 

(1)     That   the    presumption   is    a   conclusive    presumption  of  Presnmptiong 
law,  which  can  not  be  rebutted  by  proof  that  the  transaction  was 
in  fact  free  from    fraud ;    though    it   may   be    by    showing   some 
reason  for  the  seller's  retention  of  possession  which  the  law  regards 
as  sufficient. 
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(2)  That  it  is  a  prima  facie  presumption  of  law  only,  which 
the  parties  may  rebut  by  evidence  of  good  faith  and  honest  inten- 
tion on  their  part. 

(3)  That  the  presumption  is  merely  one  of  fact;  i.e.  that 
the  retention  of  possession  by  the  vendor  is  some  evidence  to  show 
fraud,  but  that  the  question  whether  the  transaction  was  ia  fact 
fraudulent  is  one  of  pure  fact  to  be  decided  upon  all  the  evidence. 

Wairanty.  613.     A  Warranty  is  a  contract  made  by  the  seller  with  the 

buyer  about  the  thing  sold.  It  is  a  separate  and  collateral  con- 
tract, not  a  part  of  the  sale,  though  usually  made  in  connection 
with  it.  If  it  is  entered  into  at  the  time  of  the  sale  in  the 
course  of  the  same  transaction,  the  consent, of  the  vendee  to  buy 
is  a  sufficient  consideration  for  it;  but  if  made  afterwards,  it 
requires  a  new  consideration.  A  warranty  is  either  of  title,  i.e. 
that  the  seller  has  the  right  which  he  agrees  to  transfer  and 
may  lawfully  and  effectually  transfer  it,  or  of  quality,  i.e.  that 
the  thing  sold  has  certain  quahties,  for  example  that  a  horse  is 
Patent  sound  and  free  froia  vice.  A  general  warranty  that  the  thing  is 
defects.  gQ^^^^  perfect  or  in  good  condition  does  not  extend  to  patent  and 
obvious  defects  discoverable  by  ordinary  examination,  if  the  buyer 
has  an  opportunity  to  inspect.  Thus  if  a  carriage  were  sold  with 
a  warranty  that  it  was  in  perfect  condition,  and  it  lacked  one 
wheel,  that  would  not  be  a  breach  of  the  warranty.  The  war- 
ranty would  be  construed  to  mean  that  it  was  otherwise  perfect.. 
.  But  if  the  carriage  was  in  some  distant  place  where  the  buyer 
could  not  see  it,  and  he  did  not  know  of  the  defect,  the  rule 
would  be  different. 

L^ued  Z?  A  warranty,  hke  other  contracts,  may  be  express  or  implied. 

The  parties  may  make  any  kind  of  an  express  warranty  that  they 
please.  A  warranty  is  not  imphed  against  the  expressed  intention 
of  the  parties,  but  in  the  absence  of  such  a  contrary  intent  the 
law  imphes  certaia  warranties. 

wSaiity  If  tlie   goods   sold  are  not  specific,  the  seller  impUedly  war- 

o£  title,  ^aj^ts  his.  title  In  England  the  same  principle  appKes  even 
though  they  are  specific ;  but  in  the  United  States  the  rule  best 
supported  by  the  authorities  seems  to  be  that  the  seller  of  a 
specific  chattel  is  only  deemed  to  warrant  his  title  if  the  chattel 
at  the  time  of  the  sale  is  in  his  possession. 
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As  a  general    rule    there    is    no    implied  warranty  of  quality  ^""^^I'^^f'^' 
when  a  thing  is   sold.     The   rule    of  law   is    caveat    emptor.     If     ^"°'"'*' 
the  buyer  does  not  exact  an  express  warranty,  he  must  take  the 
thing   with    all   its    defects.     However   in   a  few  cases  warranties 
of  quality  are  implied. 

When  the  seller  of  a  chattel  is  also  the  manufacturer  there  is  ^"manSlo- 
in  general  an  implied  warranty  that  the  article  is  free  from  latent 
defects  due  to  bad  materials  or  bad  workmanship,    at   least   such 
defects   as   the  maker  could  have  detected  and  prevented  by  tha 
use  of  due  care. 

Also  if  an  article  is  ordered  from  a  maker  for  a  particular 
purpose  of  which  the  maker  has  notice,  he  is  usually  held  to 
impliedly  warrant  that  the  article  shall  be  reasonably  fit  for  that 
purpose  so  far  as  depends  upon  materials  and  wokmanship. 

The    authorities  differ  as  to  whether   in    the    sale   of  provi-  "^63^0™* 
sions   there    is   an   imphed   warranty  by  the  seller  that   they  are   '''^'*""°'^' 
wholesome,  so  far  as  that  depends  upon  their  sound  condition  and 
freedom    from    impurities.      Probably   there    is    such    a    warranty 
when  they  are  sold  to  consumers  for  use,  but  when  they  are  sold 
as  merchandise  between  merchants  the  rule  is  very  doubtful. 

In  the  sale  of  commercial  paper,  such  as  biUs%f  exchange  and  *='°^|™i,j 
promissory  notes,  there  is  an  imphed  warranty  that  the  signatures      **5"- 
on  the  paper  are  genuine  and  the  parties  capable  of  contracting, 
and  also  that,   so  far  as  the  seller  knows,  the  instrument  is  not 
worthless  because   of .  the  insolvency  of  the  parties  to  it  and  has 
not  been  dishonored. 

614.  Since   a   warranty   is   a   separate    contract   from   the    brSof 
sale,  a  breach   of  the  warranty  does  not  make  the  sale  voidable.    "*"*"  ^• 
The  buyer  can  not  refuse    to   accept  the  thing  bought  or  can  not 
return  it    after  acceptance  and  demand  repayment    of  the  price, 
because  it  is  not  what  it  was  wairanted  to  be."    His  oaly  remedy 

is  to  sue  the  seller  for  the  breach  of  his  contract  of  warranty. 
At  common  law  a  breach  of  warranty  was  also  regarded  as  a  kind 
of  fraud,  and  could  be  sued  for  as  a  tort ;  but  that  is  probably 
not  the  law  at  present. 

615.  A  bill  of  sale  is  a  written   transfer   or    assignment  of  buis  of  sale. 


10  lu  some  of  the  United  States,  however,  he  may  rescind  the  sale. 
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personal  property  other  than  chattels  reaL     It  may  be  under  seal 
or  not  as  the  parties  choose,  but  usually  is  not.     K  made  without 
consideration,  it  amounts  to  a  gifb. 
Dedication.  616.    Dedication   to   the   pubHc,  which  consists  in  putting  a 

thing  into  a  situation  where  it  is  open  to  public  use  with  an 
intention  to  confer  upon  the  public  a  right  of  use,  is  a  kind  of 
gift,  and  as  in  the  case  of  gifts  generally  the  acceptance  may  be 
presumed.  An  author  dedicates  his  work  to  the  public  when  he 
publishes  it  without  having  it  copyrighted.  The  most  common 
case  of  the  dedication  of  material  things  is  where  a  person  makes 
a  new  road  and  throws  it  open  to  the  pubUc  for  use  as  a  high- 
way. Acceptance  here  is  by  the  public  actually  making  use  of  it 
or  by  the  proper  highway  authorities  taking  charge  of  it.  in  the 
name  of  the  public. 
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CHAPTER    XLIV. 

DEEDS  OF  KEAL  PKOPEKTY. 

61 7.     N'o  particular  form  of  words  is  absolutely  required  in  a    Porm  ana 
deed  of  real  property  except  the  word  heirs  or  successors  to  convey  couTeyance 
a  fee  and  words  of  procreation  for  a  fee  tail.     But  certain  forms 
have  been  established  by  usage.     The  regular  and  usual  parts  of 
a  deed  of  conveyance  are  as  follows. 

(1.)  The  premises.  This  part  of  the  deed  contains  the  Premises. 
introductory  words;  the  names  and  descriptions  of  the  parties; 
the  date  in  an  indenture ;  any  recitals  or  statements  which  may 
be  necessary  or  useful  for  a  proper  understanding  of  the  matters 
afterwards  mentioned  in  the  deed,  which  are  usually  introduced  by 
the  word  "  whereas ; "  the  statement  of  the  consideration  and  an 
acknowledgement  of  its  receipt,  though  in  common  law  deeds  a 
consideration  is  not  necessary  to  make  the  deed  valid  unless  the 
case  is  one  where  a  gift  would  be  presumed  fraudulent;*  the 
operative  words,  that  is,  the  words  which  express  the  conveyance, 
which  are  usually  inserted  twice,  once  in  the  perfect  and  once  in 
the  present  tense,  e.g.  "have  given  and  granted  and  do  by  these 
presents  give  and  grant ; "  and  the  description  of  the  property 
conveyed,  i.e.  of  the  thing,  the  description  of  the  estate  or  r^ht 
usually  and  regularly  coming  elsewhere,  though  sometimes  inserted 
here.  From  the  description  of  the  land  being  usually  found  in 
the  premises  of  the  deed,  the  word  premises  has  come  into  general 
use  to  denote  the  land  itself. 

C2.)     The    habendum  and  tenendum,  rendered  in  EngUsh  by    Baiendvm 

^     '  o  ./  jjmj  tenendum. 

the  words  "  to  have  and  to  hold."  The  office  of  the  habendum 
is  to  specify  the  estate  granted,  e.g.  in  a  conveyance  of  a  fee 
simple  the  habendum  specifies  that  the  estate  is  to  be  held  to 
the  grantee  "  and  his  heirs  forever."  The  original  purpose  of  the 
tenendum  was  to  describe  the  tenure  on  which  the  estate  was  to 
be  held;  but  that  is  now  omitted  and  the  tenendum  is  reduced 
to  the  mere  words  "  and  to  hold." 


1  See  i  321. 
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Boseivations.  (3,)    The  reddendum    or   reservation;    whereby  the  grantoi 

tions.       reserves  to  himself  some  new  right  out   of  what  he  has  granted. 
A  reservation    differs   from    an    exception,    in   that  by  the  latter 
some  part  of  the  thing  itself  which  is  granted  is  excepted  out  of 
^     the  operation  of  the    deed,  whereas  by  a  reservation  a  new  right 
is  created.     Thus  if  a  man  conveys  the  whole  of  his  farm  except 
a    certain    piece  which  is  used    as    a    burying   ground,  that  is  an 
exception,  the  burying  ground  is  a  part  of  the  farm  itself;  but  if 
in  the  conveyance  he  reserves   to    himself  a  _  right   of  way  across 
the  land  conveyed,  that  is  a  new  easement.     A  reservation  must 
be  to  the  grantor  himself  or  to  some  one  of  the  grantors,  not  to 
a  stranger;  except  that  feudal  services   due   to    the    lord  may  be 
reserved  to  him.     If  rent  is  to  be  paid,  that  is  a  proper   subject 
of   a   reservation,    and   should   be   inserted   in    the  reddendum. "^ 
There    may  be   also  a  covenant  by  the   tranferee    to   pay  rent. 
Generally  when  rent  is   reserved   a    covenant   to    pay   it   is  also 
inserted.     The  usual  form  of  words  in  the  reddendum  is  "yielding 
and  paying"  for  rent  and  services,  and  "reserving  and.  excepting" 
for  easements.     An  exception  may  be  mentioned  in  the  description 
of  the  thing  conveyed  in  the  premises,  or  immediately  after  the 
reddendum. 
Conflitions.  (4.)     Conditions,    when   there    are    any,   generally  follow  the 

recZdendwm,  introduced  by  the  words,  " on  condition,"  "provided" 
or  "  the  condition  of  this  deed  is  such  that  if" 
Covenants.  gjg,     (5.)    Oovenauts,  Or  contracts  between  the  parties,  often 

occur  in  deeds    of  conveyance.     What  are    called    the    usual    co- 
venants,  or  collectively  full  convenants,  are    the  following,    which 
.     are  made  by  the  grantor  to  the  grantee, 
seiziu.  The  covenant    of  seizin,    that   the    grantor  is  well  seized  of 

the  premises  and  has  good  right  to  convey  them,  means  that  at 
the  time  of  making  the  deed  he  has  actual  seizin  of  a  freehold 
estate  in  the  land  which  he  can  convey  by  the  deed.  It  refers 
to  the  present,  not  to  the  future,  and  is  broken,  if  at  all,  as 
soon  as  the  deed  is  dehvered.  Such  a  covenant,  however,  would 
be  satisfied  if  the  grantor  had  any  freehold  estate,  even  a 
defeasible  one  as  a  disseizor;   hence    it   is   customary  for  him  to 

2  See  i  523. 
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Quiefc 
enjoyuicni 


Against  5:a- 
cumbrances. 


Farther 
assurauce. 


covenant  that  he  is  seized    of  a    good  and  indefeasible   estate  in 
fee  simple,  or  whatever  estate  he  claims  to  have. 

The  covenant  for  quiet '  enjoyment  is  to  the  effect  that  the 
grantee  shall  quietly  possess  and  enjoy  what  is  granted  him  without 
any  interference  by  the  grantor  or  his  successors  or  any  one  hav- 
ing a  lawful  claim  to  the  premises.  This  does  not  bind  the 
grantor  to  protect  the  grantee  against  the  wrongful  acts  of  out- 
siders, for  which  he  is  not  responsible,  but  means  that  there  shall 
be  no  one  who  shaU  have  a  right  to  iaterfere.  This  covenant 
looks  to  the  future,  and  is  not  broken  till  an  interference  actually 
takes  place. 

The  covenant  against  incumbrances  is  that  there  are  at  the 
time  of  the  conveyance  no  mortgages,  liens,  easements,  charges 
or  burdens  of  any  kind  on  the  land.  K  there  are  any  such, 
they  should  be  mentioned  and  excepted  out  of  the  covenant* 
This  covenant  also  can  be  broken  only  at  the  time  when  it  is 
made. 

The  covenant  for  farther  assurance  provides  that  if  for  any 
reason  the  deed  shall  be  found  not  to  convey  all  that  it  purports 
to  convey,  e.g.  because  of  any  informality  or  because  the  grantor 
has  not  such  an  estate  as  he  supposes  himself  to  have,  he  will 
make  or  procure  to  be  made,  on  request,  any  farther  deed  or 
assurance  that  may  be  necessary.  Formerly  it  was  very  common 
to  insert  a  covenant  that  the  grantor  would  levy  a  fine  or  suffer 
a  recovery  at  the  grantee's  request. 

619.  Warranty  is  a  .covenant  whereby  the  grantor  agrees  warranty, 
to  warrant  and  defend  to  the  grantee  the  estate  granted.  This 
does  not  bind  him  to  defend  it  against  the  acts  of  mere  wrong- 
doers, but  agaiast  aU  claims  and  attacks  by  persons  deriving  their 
title  from  him  or  asserting  a  title  superior  or  paramount  to  hig 
own,  e.g.  if  the  grantor  was  a  mere  usurper  or  a  person  who 
had  taken  possession  of  the  land  on  the  death  of  the  preceding 
tenant  mistakenly  supposing  himself  to  be  heir  to  the  latter,  he 
would  be  bound  to  defend  bis  grantee  against  the  claims  of  the 
rightful  tenant  or  heir.  A  covenant  of  warranty  is  not  broken 
until  the  grantee  is  actually  evicted  by  the  adverse  claimant.  In 
ancient  times  the  warrantor  in  such  a  case  was  bound' to  give 
the  grantee  other  lands   of  equal  value;   but  at  present  he  must 
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make  a  compensation  in  money.  If  the  grantee,  on  being  sued 
by  the  adverse  claimant,  vouches  or  calls  in  the  warrantor  to 
defend  for  him,  as  he  may  do,  a  judgment  against  him  is  con- 
clusive evidence  against  the  vouchee  that  the  warranty  has  been 
broken,  and  he  may  have  at  once  a  judgment  for  compensation 
against  the  vouchee, 
impUed  Even  without   an  express  warranty,  a   contract   of  warranty 

is  sometimes  implied.  In  a  feoffinent  the  operative  word  was 
do  or  dedi,  and  generally  the  use  of  that  word  or  its  English 
equivalent  "give"  or  "have  given"  in  a  conveyance  of  land 
•  imports  a  warranty.  Also  if  after  a  partition  or  exchange  of 
heritable  lands  one  party  is  evicted  under  a  superior  title,  the 
others  shall  compensate  him  for  his  loss,  because  they  enjoy  the 
eq[uivalent;  and  when  on  a  conveyance  in  tail  or  for  life  rent  is 
reserved,  the  reversioner  and  his  heirs  to  whom  the  rent  is 
payable  are  under  a  similar  obligation.  However  in  some  of  the 
United  States  impHed  warranties  in  conveyances  of  land  are 
abohshed  by  statute. 
couTeyancQ  If  a   persou  makcs   a   conveyance  with  warranty  of  land  in 

by  estoppel,       ,  ■  i     i        ,  , 

which  he  has  at  the  time  no  estate  or  has  not  the  estate  which 
he  pretends  to  convey,  and  afterwards  he  acquires  an  estate,  he 
is  estopped  by  his  warranty  from  ever  setting  up  any  claim  to 
the  land,  so  that  his  deed,  which  was  at  the  first  void,  becomes 
efiectual  by  this  estoppel 
fcarhSS  ^^^'     -^^   express   warranty  is  usually  made  by  the   grantor 

in  terms  for  himself  and  his  heirs.  .In  such  a  case  the  rule  that 
a  person  may  bind  his  heii-  by  his  epecialty  contracts  to  the 
extent  of  the  assets  which  the  heir  receives  from  him  appUes. 
As   to   the   heir   a   warranty  is  lineal  or  coEateral.     If  the   heir 

Lineal  and  u    i. 

imnaS  '^^°-  ^^'^^  succeeded  to  the  land  to  which  the  warranty  appUes 
from  or  through  the  ancestor  who  made  the  warranty,  it  is 
lineal;  otherwise  it  is  collateral  For  instance,  if  a  father  con- 
veys with  warranty  his  own  land  which  would  have  descended  to 
his  son,  this  is  a  lineal  warranty  as  to  the  son.  But  if  a 
married  woman  should  die  seized  in  fee  simple  of  land  and 
leaving  a  husband"  and  a  son,  and  the  husband,  not  being  his 
wife's  heir  but  taking  a  Ufe  estate  in  the  land  after  her  death 
as  tenant  by  the  curtesy,  should  make  a  conveyance  of  it  in  fee 
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with  warranty,  this  warranty  would  be  collateral  as  to  the  son,  who 
would  be  heir  to  both  his  parents,  but  would  inherit  that  parti- 
cular land  from  his  mother  and  not  from  his  father. 

Under  either  kind  of  warranty  the  obligation  of  the  heir  to  o,''Jjf''v°?'* 
give  the  grantee  other  lands  in  case  he  was  evicted  was  condi- 
tional upon  the  heir  receiving  from  the  warranting  ancestor  by 
descent  assets  sufficient  to  enable  him  to  do  so.  But  if  the  war- 
ranty was  a  lineal  one,  the  heir,  whether  he  received  assets  or  not, 
could  never  himself  set  up  any  claim  to  the  very  land  warranted; 
because  if  he  had  other  assets,  still  there  would  be  no  gain  in 
his  taking  the  land  from  the  grantee  only  to  replace  it  by  other 
land,  and  if  he  had  no  other  assets,  then  if  he  successfully 
asserted  a  right  to  the  warranted  land,  that  would  at  once 
become  assets  in  his  hands  and  he  would  be  obliged  to  restore  it 
to  the  grantee.  The  same  would  be  true-  in  case  of  a  collateral 
warranty,  if  the  heir  received  other  assets  from  the  warranting 
ancestor;  there  would  be  no  reason  for  permitting  him  to  oust 
the  grantee  from  the  land  warranted  when  he  would  at  once 
come  under  an  obligation  to  give  him  other  land  of  equal  value. 
But  the  rule  as  to  collateral  warranties  was  extended,  contrary  to 
both  justice  and  logic,  to  cases  where  the  heir  received  no  assets 
from  the  warranting  ancestor.  If  he  had  any  other  right  to  the 
land,  he  'taevertheless  could  not  assert  it  aginst  his  ancestor's 
warranty.  Thus  in  the  instance  just  mentioned  of  a  son  taking 
land  by  descent  from  his  mother  and  being  also  heir  to  his 
father,  he  would  be  bound  by  his  father's  warranty  even  though 
he  had  in  fact  inherited  nothing  from  him.  The  reason  for  this 
is  said  to  have  been  the  possibility  that  the  heir  might  at  some 
time  receive  something  indirectly  from  or  through  the  ancestor.  At  "^coUatoa,"' 
present  collateral  warranties  have  in  most  places  been  abolished.     ^^'^^'"''^ 

621.  Covenants  contained  in  a  deed,  or  agreements  in  a  r„°J^''°'^f|.i^ 
lease  even  though  not  under  seal,  sometimes,  as  the  expression  is,  tieian* 
"run  with  the  land."  That  means  that  they  may  be  enforced 
by  or  against  not  only  the  immediate  parties  but  those  who 
succeed  to  their  rights  in  the  land.  Thus  if  A  conveys  land  to 
B  and  warrants  his  title,  and  B  afterwards  conveys  to  0,  and  C 
is  evicted  by  some  one  having  a  paramount  title,  0  may  sue  A 
for  the  breach  of  warranty.     This  was  permitted  at  common  law, 
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contrary  to  the  general  common  law  rule  that  contract  rights  are 
not  assignable. 
whutoove-  At  la-yy  only  such  covenants   run    with    the  land  as  relate  to 

uant,  run  •^  *  .  .  ., 

i=M  attw.  the  possession  or  use  of  the  land  itself  or  somethmg  m  esse 
upon  it  at  the  time  of  the  covenant.  Thus  those  of  the  usual 
covenants  mentioned  above  which  relate  to  the  future  run 
with  the  land  so  that  they  enure  to  the  benefit  of  any  future 
tenant,  and  the  burden  of  a  covenant  to  keep  existing  buildings 
in  repair  rests  upon  any  one  who  becomes  tenant,  so  that  he  can 
be  sued  for  non-performance.  But  a  covenant  by  a  grantee  or 
lessee  to  erect  new  buildings  upon  the  land  is  personal  only  and 
does  not  run  with  the  land,  those  buildings  not  being  in  esse  at 
the  time  of  the  covenant ;  and  the  same  is  true  of  a  covenant 
to  do  some  act  not  connected  with  the  land  at  all,  for  instance,, 
to  pay  a  sum  of  money. 
covenimta  ^t  common   law  no   covenants  ran  with  the  reversion ;  that 

rimuing 

with  the  jg  jf  a,  lessee  covenanted  to  pay  rent  or  the  lessor  to  make  repairs, 
and  then  the  lessor  granted  away  his  reversion,  the  covenants 
could  not  be  enforced  by  or  against  the  new  landlord.  But  by  a 
statute  of  32  Henry  Viii  such  covenants  run  also  with  the 
reversion.  And  even  at  common  law  if  rent  was  reserved  in 
a  deed,  and  the  reversioner  granted  away  his  reversion,  the  new 
reversioner  was  entitled  to  the  rent,  which  was  incidental  to  the 
reversion. 
Eunning  of  But  in  cquitv  the  rule  is  wider.     Any  contract  touching  land 

covenants  1       J  ./  o 

in  equity,  may,  if  the  parties  choose,  be  made  to  run  with  the  land  or 
the  reversion,  so  that  a  court  of  equity  will  enforce  it  in  favor 
of  or  against  a  future  tenant  or  reversioner,  or  even  in  favor  of  or 
against  a  tenant  of  other  land,  unless  the  tenant  acquired  his  estate 
for  valuable  consideration  without  notice  of  the  contract,  in 
which  case  the  general  principle  applies  that  an  equity  attaching 
to  a  right  in  rem  will  not  be  enforced  against  a  person  who 
acquires  the  right  in  good  faith  and  for  a  valuable  consideration.^ 
Thus  if  the  owner  of  a  large  tract  of  land  divides  it  into  build- 
ing lots  and  sells  and  conveys  the  lots  to  different  purchasers,, 
inserting  in   each   deed   a   restriction    against  certain  uses  of  the 

»  See  i  271. 
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land  which  are  calculated  to  make  the  neighborhood  undesirahle 
for  residence^  such  as  the  carrying  on  of  certain  trades,  a  pur- 
chaser of  any  lot  may  usually  enforce  the  restriction  in  equity 
against  the  purchaser  of  any  other  lot,  though  he  was  not  a 
party  to  the  latter's  deed. 

A  covenant  running  with  the  land,  which  is  a  mere  contract    covennnis 
creatmg  a    right    m  personam    only,  must  be  distinguished  irom  from  grants 
the  grant  of  an  easement    in    the    land    or   fram  a  charge    upon 
the  land,  which  creates  a  right  in  rem  in  the  land  itself. 

622.  At  the  end  of  the  deed  comes  the  conclusion  or 
attestation  clause,  mentioning  the  execution  of  the  deed  and  the 
date  or  referring  back  to  -the  date  mentioned  in  the  premises. 
This  usually  begins  with  the  words :  "  In  testimony,  whereof." 
Then  follow  the  signatures  and  seals  of  the  parties. 

Deeds  of  land  must  now  be  attested  by  witnesses  or  acknow-  witnessinit 
ledged  by  the  parties  before  some  public  officer  appointed  for  that  "^agemenr 
purpose.      Sometimes   both    witnesses    and    acknowledgement    are 
required. 

623.  Deeds    may  be  divided    into   common  law  d£eds    and     common 
deeds  operating  under  the  statute    of  uses.     The   former   will   be 

first   considered. 

Feoffment,  as  already  explained,  was  a  juristic  act  by  which  peoflmer;*, 
any  freehold  estate  in  corporeal  things  could  be  created.  At 
first  it  was  merely  oral  or  symbolic,  but  in  course  of  time 
deeds  of  feoffment  came  to  be  used,  and  the  statute  of  frauds 
made  ^ral  feof&npnts  invahd.  The  deed  of  feofiment  is  the 
oldest  and  simplest  of  all  the  common  law  deeds,  and  is  the 
appropriate  form  for  the  conveyance  of  an  estate  in  fee  simple. 
Indeed  it  s  the  only  common  law  deed  by  which  a  fee  simple 
can  be  conveyed.  The  ufeual  operative  words  were  "give"  or 
"have  given,"  (do  or  dedi),  though  "grant,"  "enfeoff"  or  other 
equivalent  words  might  be  used.  A  deed  of  feoffment  had  to  be 
followed  by  livery  of  seizin,  without  which  it  had  no  effect  as  a 
conveyance.      But  livery  of  seizin  is  now-  abolished. 

624.  A    gift   is   the    proper   conveyance  for  a  fee  taiJ.      it        Gift, 
has    the    same    operative   words    as    a   feoffment,  and   is    exactly 
similar  to  it  in  form  save  for  the  insertion    of   the  words  of  pro- 
creation which  are  necessary  to'  make  an  estate  tail.     It  too  must 
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be  followed  by  livery  of  seizin.     The  word  gift,  however,  is  often 
applied  to  a  feoffment. 
Grant.  625.     A  grant,  concessio,  is  the  regular  common  law  method 

of  c(nT3ying  incorporeal  hereditaments.  It  is  substantially  similar 
in  form  to  a  feoffment,  and  the  words  gift  and  grant  are  often 
used  interchangeably,  and  the  parties  to  any  transfer  of  property 
rights  are  often  called  grantor  and  grantee.  The  ordinary 
operative  words  are  "  have  given  and  granted  "  (dedi  et  concessi  ) 
Things  lying  Qu  a  grant  of  an  incorporeal  thins   there    can    of  course    be    no 

in  livery  and  °  '^  ,        ,  .  •  j  t 

in  grant,  liyeiy  of  scizin ;  for  which  reason  such  thmgs  are  said  to  lie 
in  grant,  while  corporeal  things  lie  in  livery.  An  estate  in 
expectancy  in  a  .  corporeal  thing,  though  it  can  not  be  created 
by  grant,  yet  lies  in  grant  after  it  has  been  created  e.g.  a 
remainder  in  land  created  by  feof&nent  or  gift  may  be  conveyed 
by  grant, 
tewje.  626.     A  lease  or  demise  is  a  conveyance  for  life,  for  years  or 

at  will,  usua,lly  but  not  necessarily  reserving  rent,  made  by  a  person 
who  has  a  larger  estate,  so  that  a  reversion  is  left  in  the  lessor. 
The  ordinary  operative  words  are  "  demise,  lease  and  to  farm  let " 
(demisi,  concessi  et  ad  firmam  traditi.)  Farm  meant  originally 
provisions,  then  rent,  because  rents  were  in  ancient  times  com- 
monly payable  in  kind.  A  farmer  (firmarius)  was  one  who  held 
his  lands  upon  rent.  Afterwards  farm  came  to  signify  the  land 
itself.  Livery  of  seizin  was  necessary  at  common  law  if  the  estate 
granted  was  a  freehold ;  and  in  other  cases  the  lessee  must  enter 
imder  his  lease,  as  is  still  the  law ;  untU  this  is  done  he  has 
only  interesse  termini.  For  an  estate  less  than  freehold  the 
common  law  did  not  require  a,  deed,  but  a  lease  for  years  or 
at  will   could   be    made  by  an   unsealed  writing    or    even  orally. 

statute  of    The   statute   of  frauds,   however,   requires  leases  for    more   than 

frauds.  .         .  .  ,  _^ 

three  years  to  be  in  wntmg.  Eegularly  a  lease  made  by  any 
Duration  of  tenant  has  no  force  beyond  the  dm-ation  of  the  estate  of  the 
lessor,  since  the  estate  conferred  by  it  is  a  part  of  the  lessor's 
estate  and  must  come  to  an  end  with  that.  Thus  if  a  tenant 
in  tail  or  for  life  makes  a  lease  for  a  hundred  years,  as  he 
may  do,  because  the  estate  for  years  is  a  less  estate  than  his 
own,  the  4ease  is  good  so  long  as  he  lives,  but  is  invalid 
after  his   death    against   the    heir   in   tail  or  the'  remainderman 


b  lease. 
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or  reversioner  In  some  cases,  however,  statutes,  known  as  Powcrato 
enabling  statutes,  have  conferred  upon  certain  tenants  power  to 
grant  leases  for  terms  of  years  which  may  extend  beyond  the 
duration  of  their  own  estates,  and  similar  powers  are  often  given 
by  will.  Thus  if  a  tenant  in  fee  simple  dies  and  leaves  his  land 
to  his  wife  for  her  hfe,  he  may,  for  the  purpose  of  enabling  her 
to  get  the  benefit  of  the  land  more  fully,  empower  her  to  make 
leases  of  it  which  may  extend  beyond  her  own  life, 

627.  An   exchange  is   a   mutual   gift  of  equal  estates,  not    Exotango. 
necessary  equal  in  value    or    in    the   quantity  of  land,  but  in  the 
quantity  of  right,  as  fee  simple  for  fee  simple,  a  term  for  a  term 

of  equal  length ;  but  an  estate  for  life,  for  instance,  could  not  be 
exchanged  for  a  term  for  years  however  long.  The  necessary 
operative  word  is  "  exchange,"  no  other  can  be  substituted. 
Livery  of  seizin  was  not  necessary  at  common  law,  but  entry  on 
both  sides  was  required.  If  either  party  died  before  making 
entry,  the  exchange  failed. 

A  deed  of  exchange  is  a  single  indenture  executed  by  both 
parties;  but  an  exchange  may  be,  and  at  present  usually  is, 
effected  by  separate  deeds  of  conveyance  from  each  party  to  the 
other.  In  that  manner  any  two  estates  may  be.  exchanged, 
whether  equal  or  not. 

628.  A  partition  is  a  deed  by  which  co-parcenors,  joint  tenants    Partition 
or  tenants  in  common  divide  the  land  among  them  in  severalty. 
Livery  of  seizin  was    necessary  when    it   would   have  been  on  an  . 
ordinary  conveyance    from    one   to    the    other.     At   common   law 
co-parcenors,  where  any  one  could  compel  a  partition,  might  have 

made  it  by  parol ;  but  by  the  statute  of  frauds  a  deed  is  required 
in  their  case  also. 

629.  A   release  is  a  deed  by  which  some  right   in   land   is     Release 
extinguished  or  is  conveyed  to  a  person  who    abeady  has  a  right 

in  the  land  with  which  the  right  conveyed  will  merge  or  coalesce, 
A  release  can  not  be  made  to  a  mere,  stranger  who  has  no  right 
in  the  land.  Thus  a  person  who  has  an  easement  in  another's 
land  may  release  it  to  the  tenant  of  the  land,  the  effect  of  which 
is  to  destroy  the  easement.  Or  one  joint  tenant  may  release  to 
another,  a  reversioner  or  remainderman  to  the  particular  tenant 
jon  whose  estate   his   own   is   immediately  expectant,  or  a  person 


434  PRIVATE  -LkW. 

who  has  been  ousted  to  the  usurper,  in  which  cases  the  release 
has  the  effect  of  a  conveyance  or  transfer  of  the  releaser's  right 
to  the  releasee,  and  a  merger  of  the  two  rights  results.  But  the 
seller  of  land  can  not  convey  it  to  the  buyer  by  a  mere  deed  of 
release.  Even  possibilities  which  can  not  be  assigned  may  usually 
be  released,  e.g.  the  right  to  take  advantage  of  a  condition  subse- 
quent may  be  released  to  the  holder  of  the  conditional  estate, 
which  extinguishes  the  condition.  The  operative  words  in  a 
release  are  "remise,  release  and  quitclaim." 

Confirmation.  630.  A  Confirmation  ifi  a  deed  whereby  a  peraon  who  has  a 
right  to  avoid  a  transaction  or  an  estate  ratifies  and  confirms  it. 
Thus  a  grant  of  an  estate  by  an  infant  is  voidable,  but  he  may 
confirm  it  after  he  comes  of  age;  or  a  conveyance  obtained  by 
fraud  or  duress  may  be  confirmed.  The  usual  operative  words 
are  "give,  grant,  ratify,  approve  and  confirm."  It  is  said  that  a 
perfectly  void  estate,  as  distinguished  from  one  that  is  merely 
voidable,  can  not  be  confirmed,  there  being  nothing  to  confirm. 
The  release  of  a  reversion  or  remainder  to  the  particular  tenant 
is  also  sometimes  called  a  confirmation. 
sarrender.  631.     Surrender  {sursumredditio)  is   the   conveyance   by   a 

particular  tenant  of  his  estate  to  the  person  having  the  next 
estate  in  expectancy,  so  that  the  estate  surrendered  is'  merged 
in  the  other.  The  ordinary  operative  words  are  "  surrender, . 
grant  and  yield  up."  Livery  of  seizin  in  case  of  freehold 
estates  was  not  necessary,  the  surrenderee  being  already  seized 
in  expectancy.  Copyhold  estates,  it  will  be  remembered,  are 
transferred  only  by  a  surrender  to  the  lord  and  a  regrant  by 
him  to  the  transferee.  At  common  law  an  estate  for  years  not 
created  by  deed  or  an  estate  at  will  or  by  sufferance  might  be 
surrendered  .without  a  deed  or  any  writing.  And  this  may  still 
be  done  except  where  the  statute  of  frauds  requires  a  writing; 
any  such  estate  which  may  be  created  without  writing  may  be 
surrendered  in  like  manner. 

Assignment..  632.     A   deed  of   assignment   in   the    widest   sense    is  any 

,  deed  by  which  a  person  having  a  property  right  conveys  the 
whole  of  it  to  another,  not,  as  in  a  lease,  retaining  any  rever- 
sion in  himself.  This  would  include  feoffment,  gift,  grant,  sur- 
render and  some  releases.    But  the  name   is   usually  confined  to 
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deeds  which  do  not  come  under  any  of  those  heads;  for  instance 
an  assignment  is  the  proper  form  of  deed  when  a  tenant  for  Ufe 
or  years  conveys  his  entire  estate  to  a  stranger  who  had  pre- 
viously no  right  in  the  land.  The  most  usual  operative  words  are 
"  assign,  transfer  and  set  over."  Livery  of  seizin  was  necessary 
at    common    law    to    the    assignment    of   a    freehold    estate    in 


633.  When  an  estate    or   right  is  given  upon    a   condition  Deteamnos 
-subsequent  the  most  usual   course  at  present  is  to  insert  the  con. 

dition  in  the  original  deed  of  conveyance.  But  it  may  fee  put 
into  a  separate  deed,  called  a  defeasance,  which  is  executed  fey 
the  transferee  hack  to  the  transferor,  and  provides  that  the  right 
conveyed  fey  the  original  deed  shall  fee  forfeited  upon  the  condi- 
tion named  in  the  defeasance.  At  common  law  mortgages  were 
usually  made  in  this  form.  If  the  defeasance  is  executed  at  the 
same  time  as  the  original  deed,  it  is  regarded  as  a  part  of  that 
deed,  and  the  condition  has  the  same  vahdity  as  if  it  were 
inserted  therein.  But  if  an  estate  has  once  feeen  completely 
conveyed  fey  a  common  law  conveyance,  it  can  not  fee  made 
conditional  or  sufejected  to  any  farther  condition  at  law  fey  a 
defeasance  afterwards  executed,  though  such  a  defeasance  may 
sometimes  fee  enforced  in  equity  fey  compelling  the  grantee  to 
reconvey  the  estate  if  the  condition  is  feroken.  But  if  the  right 
originally  conveyed  is  executory  in  its  nature,  requiring  farther 
acts  to  fee  done  fey  the  grantor  to  make  it  availafele,  as  in  the 
case  of  rents,  annuities,  warranties  and  covenants,  it  may  fee 
qualified  fey  a  sufesequent  defeasance. 

634.  Deeds  operating  under  the  statute  of  uses  are  next  to  Dfleaannacr 
fee  taken  up.  "ses. 

The  creation  and  transfer  of   uses  were  never  subject  to  the  The  creation 

'  and  trtmsftr 

strict  feudal  rules  which  governed  common  law  estates.  At  first  otuses. 
a  deed,  wr  even  writing,  was  not  necessary,  and  a  mere  oral 
agreement  was  sufficient  to  raise  or  convey  a  use.  But  this  being 
found  inconvenient  and  conducive  to  fraud,  a  deed  or  writing  was 
made  necessary  by  the  statute  of  frauds  as  in  the  case  of  legal 
estates.  But  livery  of  seizin  was  dispensed  with ;  indeed  there 
could  be  no  livery  made  of  a  use.  which  was  a  mere  incorporeal 
right.     Since,  when  a  use  was  executed   by  the  statute,  the  iegai 
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Effect  of    estate  passed  only  after  a  use  had  been  completely  created,  until 

of  uses,  the  use  had  come  into  existence  there  being  nothing  for  the 
statute  to  operate  upon,  it  followed  that  after  the  enactment  of 
that  .statute  it  became  possible  io  create  and  transfer  legal  estates 
in  any  manner  in  which  a  use  could  be  created,  and  with  equal 
disregard  of  feudal  rules  Hence  arose  a  number  of  forms  oi 
deeds  which  operated  by  creating  a  use  that  vould  be  immediately 
executed  by  the  statute,  the  object  of  which  was  to  transfer 
estates  secretely  and  without  livery  of  seizin ;  and  these  largely . 
superseded  in  practice  the  older  common  law  deeds  because  of  their 
greater  convenience. 

Eesniting  636.    It  was  a  rule  of  equity,  so  long  as  uses  remained  merely 

equitable  rights,  that  unless  a  contrary  intent  was  expressed  the 
use  belonged  to  the  party  who  furnished  the  consideration.  If 
an  estate  was  conveyed  to  A  for  a  consideration  paid  by  B,  A 
was  considered  to  hold  to  the  use  of  B;  and  in  a  conveyance 
without  any  consideration  the  grantee  would  hold  to  the  use  of 
the  grantor,  so  that  the  conveyance,  though  good  at  law,  was 
practically  nuU  in  equity.  This  was  called  a  resulting  use.  But 
a  resulting  use  was  based  on  a  presumed  intention  of  the  partite 
that  such  a  use  should  exist,  which  presumption  might  be  rebutted 
and  the  use  prevented  from  aiising  by  proof  of  a  contrary  inten- 
tion. Evidence  to  rebut  such  a  use  or  equity  might  be  dehors 
the  deed,  this  being  one  of  the  cases  mentioned  in  §346  where 
parol  evidence  is  admissible  to  explain  a  written  instrument. 
When  uses  were  transformed  into  legal  estates,  these  equitable 
rules  continued  to  be  applied,  so  that,  although  at  common  law  a 
^n °iommo2"  *^'^^*^   generally   required    no   consideration,    it   became    necessary, 

law  deeds,  or  at  least  expedient,  to  insert  in  every  conveyance  either  a 
statement  ol  a  consideration  or  an  express  declaration  of  a  use 
in  order  to  prevent  a  resulting  use  from  arising.  The  considera- 
tion need  not  be  a  valuable  one,  a  good  consideration  is  sufficient 
for  this  purpose.  Nor  for  the  purpose  of  rebutting  a  resulting 
legal  use  is  it  necessary  that  there  should  be  any  consideration 
in  fact;  a  statement  in  the  deed  of  a  consideration  is  enough 
even  though  false,  the  parties  being  at  law  estopped  by  the  deed 
to  deny  it.  A  declaration  of  the  use  is  generally  inserted  in  a 
deed  at  the  end  of  the  habendum.     If  the  conveyance  is  really 
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for  the  grantee's  own  benefit,  the  declaration  is  that  he  is  to  hold 
to  his  own  use. 

636.  A  covenant  at  common  law  did  not  create  or  transfer  covenant  to 
any  right'  in  rem,  but  was  a  Mnd  of  contract  creating  an^  obliga-    ™  °*'^*  ' 
tion,  and  for  this  purpose  did  not  require  a  consideration.     But  a 
covenant    for   a    sufficient   consideration  will   raise   a   use.     If  a 

man  seized  of  real  property  covenants  in  consideration  of  love 
and  affection,  which  is  a  good  consideration,  or  of  marriage,  which 
is  a  valuable  consideration,  to  continue  seized  of  the  same  to  the 
use  of  a  near  kinsman — i.e.  that  without  any  conveyance  to  a 
feoffee  to  uses  he  will  himself  take  the  place  of  such  a  feoffee 
and  hold  it  to  the  kinsman's  use, — ^which  is  called  a  covenant  to 
stand  seized  to  uses,  this  will  raise  a  use  in  favor  of  the  cove- 
nantee, which  the  statute  will  execute  and  give  him  an  estate 
accordingly.  But  such  a  covenant  will  not  raise  a  use  in  favor 
of  a  stranger. 

637.  A  deed  of  bargain  and  sale  is  a  covenant  for  a  valu-  Bargain 
able  consideration  to  sell  one's  land  presently  to  another.  Although  ™*  *"'* 
in  general  a  sale  of  land  is  not  a  conveyance  but  a  mere  contract 

which  has  to  be  performed  by  a  subsequent  conveyance,  yet  such 

a  covenant,  purporting   to    be    a  present  sale,  will  raise  a  use  to 

the  bargainee  and  so,  the  statute  executing  the  use,  will  operate 

as  a  conveyance.     The  usual  operativS  words  are    "bargain   and 

sell."     But  a  contract  by  deed  to  convey  land  at  a  future  time  is 

not  a  bargain    and   sale.     As  it  was  foreseen   that  by  means  of  Enrolment 

such  deeds  it  would   be    possible    to    make    secret   conveyances  of 

land  which'  might  be  used  to  commit  frauds,  the  same  parliament 

which  passed    the    statute    of   uses   also    enacted  that  no  bargain 

and  sale  should  be  vahd  to  pass   a  freehold  estate  unless  it  were 

by  indenture  and  were    enrolled  or  recorded  within  six  months  in 

one  of  the  courts  at  Westminster  or  with  the  custos  rotulorum  of 

the  county  where  the  land  lay. 

638.  But  bargains  and  sales  of  chattel   interests,  though,  if   Lease  ana 
the  bargainor  was  himself  seized  of  a   freehold  estate,  they  were 
executed  by  the  statute    of  uses,  were   excepted  out  of  this  latter 
statute.     This  omission  led  to  the  introduction  of  the  next  species 

of  conveyance,  by  lease  and  release,  which  was  invented  by  Ser- 
geant Moore  soon  after  the  statute  of  uses,  and  became  in  England 
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the  most  common  kind  of  conveyance  of  lands.  ■  This  required  two 

Tie  lease,  deeds.  The  first,  called  the  lease,  was  a  bargain  and  sale  for  one 
year,  which  being  executed  by  the  statute  of  uses  immediately 
gave  the  bargainee  an  estate  in  possession  for  one  year  in  the 
land  without  any  entry  by  him  or  enrollment  of  the  deed.  He 
being  thus  in  possession  was  capable    of  having   a    common    law 

The  release,  release  made  to  "him;  and  accordingly  by  a  release,  dated  usually 
the  day  after  the  lease,  whatever  estate  it  was  desired  that  he 
have,  for  instance  a  fee  simple,  was  conveyed  to  him. 

Declaration  639.    When    a  couveyance  is  made  tcJuses  it  is  not  neces- 

sary that  the  uses  be  declared  in  the  deed  of  conveyance  itself  or 
even  at  the  same  time  with  it.  Parties  may  make  a  deed 
beforehand  specifying  certain  uses  and  declaring  that  the  con- 
Doea  to  veyance  when  made  shall  be  subject  to  those  uses;^  This  is  called 
a  deed  to  lead  the  uses.  Such  a  deed  was  often  made  in 
contemplation  of  a  future  fine  or  recovery.  Or  the  conveyance 
may  simply  state  that  it  is  upon  uses  to  be  afterwards  declared, 
and  then  a  subsequent  deed  may  be  made  declaring  the  uses. ' 
■I  f  oSen'  ^^^'    ^S'^^^J  tl^   should    bc    done  by  the    party  making 

the  conveyance.  But  he  may  confer  the  power  to  do  so  wholly 
or  in  part  upon  another  person.  Such  a  power  is  called  a  power 
to  appoint  to  uses  or  a  power  of  appointment.  It  is  a  facultative 
right.  Thus  land  ma,y  be  given  to  the  use  of  A  for  his  Hfe,  and 
after  his  death  to  the  use  of  such  persons  as  A  shall  by  his  will 
appoint,  where  A  takes  a  life  estate  with  a  power  to  appoint 
the  fee.  A  common  law  estate  can  not  be  appointed,  but  only  a 
use.  Powers  of  appointment  were  unknown  to  the  common  laws 
but  came  in  under  the  statute  of  uses.  An  appointment  is  not  a 
conveyance.  The  person  to  whom  it  is  made  does  not  take  his 
estate  from  or  through  the  person  making,  it,  but  directly'  under 
the  deed  by  which  the  power  is  created.  It  is  the  same  as  if, 
the  uses  appointed  had  been  originally  declared  in  the  deed. 
dLreUomry.  ^  ^"^^'^  *°  appoint '  to  uses  is  at  law  wholly  discretionary, 
■  and  also  in  equity  unless  it  is  given  in  trust.  The  courts  can 
not  compel  the  donee  of  a  power  to  exercise  it,  nor,  "so  long 
as   he   acts  within  the  limits  of  the  power  conferred,  control  the 

powei^ajn  manner  of  his  exercising  it,  however  unwise  that  may  be.  But 
if  a  power  is  given  to   a   person  in  trust  to  be  exercised  for  tht' 
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benefit  of  another  person  or  a  class  of  persons,  ec[uity  will 
3nforce  the  trust  and  compel  an  execution  of  the  power,  or  if  the 
ionee  of  the  power  dies  without  making  any  appointment,  the 
30urt  will  "decree  the  property  to  the  persons  in  whose  favor  the 
appointment  ought  to  have  been  made. 

641.     The  maker  of  a  conveyance  to  uses  may  reserve  to  him-   Revocation 

of  uses. 

self  or  to  another  person  a  power  to  revoke  any  or  all  of  the  uses 
declared  in  the  deed  and  also  to  appoint  other  uses  in  their  stead. 

If  a  deed  is  made  to  uses  to  be  afterward^  declared,  but  for    FiiiJiue  of 

,  uses. 

any  reason  they  are  never  declared,  or  if  a  power  of  appomtment 

is  not  exercised  and  no  provision  is  made  for  such  a  contingency, 

or  if  uses  are  revoked  and  no  others  created  ra  their  place,  or  if 

in  any  manner  a  use  fails,  the  law  wiU  not   permit  the  party  to 

whom    the   common   law  estate    is   conveyed   to   keep  it  himself 

because  the  uses  have   failed.      There  will  be  a  resulting  use  to 

the  grantor    or   his   heirs   to    the    extent   of  th«    failure  of  the 

intended  uses.     Thus  if  A  gives  land  to  B  to  the .  use  of  0    or 

to  uses  to  be  afterwards  appointed  by  0,  and  the  use  is  for  any 

reason  void  or  0  does  not  appoint,  B  will  hold  to  the  use  of  A 

or  of  his  heirs  if  he  is  dead.     Uses  and  powers  of  appoiatment  uaesbywiii. 

can  also  be  created  and  declared  by  will. 

v>^  642.  In  England  at  present,  by  virtue  of  the  various  con-  Moaera  isng- 
veyancing  acts  passed  in  the  reign  of  the  late  Queen,  all  real 
property  lies  in  grant  and  may  be  conveyed  by  a  simple  deed  of 
grant  without  livery  of  seizin.  No  particular  words  are  essential, 
not  even  the  word  "  heirs "  to  convey  a  fee  or  words  of  procreq,- 
tion  for  a  fee  taiL  Short  and  simple  forms  of  deeds  have  been  short  fom::. 
provided  by  the  statutes,  which  may  be  used  at  the  option  of 
parties,  in  which  all  superfluous  parts  are  omitted  and  .the  cum- 
brous and  verbose  phraseology  of  the  old  deeds  replaced  by  simple 
and  direct  statements.  Generally  deeds  are  not  required  to  be  Tuia  deeds, 
recorded  in  any  public  office,  and  the  ancient  practice  of  handing 
over  to  a  grantee  all  the  former  title  deeds  of  his  estate  continues, 
that  is,  when  a  conveyance  of  land  is  made  the  grantee  not  only 
receives  a  deed  of  conveyance  to  him  from  his  grantor,  but  also 
all  the  former  deeds,  under  which  his  grantor  claims  title,  some- 
times a  large  chestful.  But  provision  has  been  made  for  he^vinq 
deeds  recorded  if  the  parties  choose  to  do  so. 
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643.  In  the  United  States  the  statute  of  uses  is  regarded 
as  a  part  of  the  law;  ia  some  of  the  states  similar  statutes  have 
been  enacted.  Probably  any  of  the  old  forms  of  conveyance 
may  be  used.  Livery  of  seizin  is  obsolete.  It  has  been  held 
that  the  record  of  the  deed  which  is  required  by  _  statute  is 
equivalent  to  livery  of  seizin,  assuming  that  livery  would  still  be 
necessary  to  a  common  law  conveyance.  Three  forms  of  deeds 
are  in  general  use, 

A  wairanty  deed  is  very  nearly  in  the  form  of  a  common 
law  feoffment  or  grant.  The  operative  words  are  usually  "give, 
grant,  bargain  and  sell,  convey  and  confirm,"  and  a  declaration  of 
a  use  in  favor  of  the  grantee  himself  is  commonly  added  to  the 
habendum.  The  deed  contains  a  covenant  of  wan-anty,  whence 
its  name,  and  generally  other  covenants.  It  has  been  decided 
that  such  a  deed  may  be  taken  as  amounting  to  a  feoffment, 
gift,  grant,  lease)  covenant  to  stand  seized  to  uses  or  bargain 
and  sale  accordingly  as  may  be  necessary  to  give  it  effect. 

A  deed  of  bargain  and  sale  is  like  the  preceding  deed,  except 
that  the  covenant  of  warranty,  and  often  all  covenants,  are 
omitted, 

A  quitclaim  deed,  often  called  a  release,  is  in  form  like  a 
common  law  release.  But  it  is  also  used  as  a  primary  conveyance, 
that  is,  it  is  not  necessary  that  the  party  to  whom  the  release  is 
made  should  already  have  any  estate  or  right  in  or  to  the  pro- 
perty. Its  effect  is  to  pass  whatever  right  or  claim  the  grantor 
in' fact  has,  and  it  is  principally  resorted  to  when  the  grantor  does 
not  wish  to  take  the  responsibility  of  warranting  his  title,  in  which 
case  it  is  a  substitute  for  a  deed  of  bargain  and  sale,  or  to  ex- 
tinguish claims  or  doubtful  rights.  * 

In  many  of  the  states  short  forms  of  deeds  have  been 
provided  by  statute. 

Deeds  of  land  must  also  be  recorded  in  csertain  public  offices 
designated  by  iSw.  They  are  copied  at  length  in  books  which , 
are  kept  open  for  public  inspection.  An  unrecorded  deed  is  good 
against  the  grantor  himself  and  all  persons  who  claim  as  succes- 
sors under  him  with  notice  of  the  deed  or  without  having  paid  a 
valuable  consideration.  But  as  to  any  person  who  acquires  rights 
in  the  land  subsequent  to  the  conveyance  for  valuable  consideration 
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and  in  good  faith  without  such  notice,  the  unrecorded  deed 
is  void.  Persons  usually  depend  upon  the  record  for  evidence  of 
their  title,  and  on  a  conveyarice  the  back  deeds  are  not  handed 
over  to  the  grantee  as  in  England. 

On  a  purchase  of  real  property  it  is  customary  for  the  buyer  Searoi 
to  employ  a  lawyer  to  search  the  title,  i.e.  to  examine  title  deeds 
or  the  public  records  so  as  to  make  sure  that  the  seller  really  has 
the  right  which  he  assumes  to  sell.  There  is  a  large  class  of 
lawyers  who  make  a  specialty  of  this  land  of  work.  Generally  Abstmot 
the  searcher  prepares  what  is  called  an  abstract  of  title,  which  is 
a  short  written  history  of  the  title  to  the  property  mentioning  all 
deeds,  wills,  judgments,  descents  and  other  acts  and  events  affect- 
ing the  ownership,  and  all  easements,  mortgages,  liens,  charges 
or  burdens,  if  there  are  any,  resting  upon  the  property.  In  the 
large  cities  of  the  United  States  this  class  of  law  business  has 
now  fallen  mostly  into  the  hands  of  certain  companies  known  as 
title  assurance  companies,  who  not  only  search  the  title  but  also 
insure  it,  i.e.  contract  with  the  buyer  of  the  land  that  if  the  title 
turns  out  to  be  defective  the  company  will  indemnify  him  for 
any  loss  that  may  thereby  be  caused  ♦«  him. 
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644.  Succession  at  death  is  either  intestate,  oh  intestaio,  or 
it  is  testate,  by  will  or  testament.  The  rules  as  to  succession, 
both  testate  and  intestate,  are  somewhat  different  for  real  and 
personal  property.  We  may  begin  with  intestate  succession  to  real 
property,  which  is  called  descent. 

645.  When  a  tenant  in  fee  dies  his  estate  descends  im- 
mediately to  his  heir.  It  is  not  at  present  necessary  for  the  heir 
to  enter  or  do  any  act  to  acquire  the  seizin.  The  name  heir  is  not 
applied  to  a  person  so  long  as  the  ancestor  from  wtiom  he 
expects  to  inherit  is  living.  Nemo  est  heres  viventis.  Until  the 
death  of  the  ancestor  he  is  heir  apparent  or  heir  presumptive, 
not  verus^  heres.  An  heir  a.pparent  is  one  who  wiU  certainly 
be  heir  if  he  outhves  the  ancestor,  whose  chance  of  puccessioh 
can  not  be  cut  off  by  the  birth  in  the  meantime  of  any  other 
person.  An  heir  presumptive  is  a  person  who  would  be  heir  if 
the  ancestor  should  presently  die,  but  it  is  possible  so  long  as 
the  ancestor  lives  that  some  one-  rnay  be  born  who  would  be 
preferred  to  him  in  the  succession.  Thus  at  common  law,  if  a 
man  has  sons,  his  eldest  son  is  heir  apparent,  he  must  succeed 
if  he  lives  long  enough.  But  if  there  is  no  son,  a  daughter,  or 
a    brother   if  there    is   no   daughter,   may  be   heu*   presumptive, 

-their  expectations  being  liable  to  be  frustrated  by  the  birth  of 
a  son.  In  such  a  case  even  if  the  ancestor  has  died  and  the 
person  who  was  heir  presumptive  has  actually  succeeded,  the  in- 
heritance may  yet  be  taken  away  by  the  birth  of  a  posthumous 
son. 

An  estate  can  only  descend  from  a  person  who  had  the 
estate,  that  is  who  was  seized  ot  it.  The  usual  expression  is 
that  it  goes  to  the  heir  of  the  person  last  seized.  Therefore  at 
common  law  if  A  died  seized  in  fee  leaving  B  as  his  heir,  and 
B  in  turn  died  before  he  had  got  seizin  by  admission  or  entry, 
the  estate  would  not  descend  to  the  heir  of  B,  because  he  never 
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had  it,    but   to   the    next    heir    of  A,   who   was   the  person  last 
seized.      The  same  would  he  true  now   if  the    tenant    should  be 
ousted  and  die  before  regaining  seizin;  his  heir  would  not  inherit 
the    estate.     But  the  bare  right    of   a    person  who  is  ousted  will    Decent  of 
descend  at  his  death  to  his  heir  in  the  same  manner  and  subject        etc. 
to  the  same  rules  as  an  estate,  and  the  heir  may  enter  and  regain 
the '  estate ;    and   so   will   a   possibility,    e.g.    the    right   to   take 
advantage  of  a   condition  precedent.     Estates  in  expectancy  des- 
cend in  the  same  manner  as  estates  in  possessions.     The  common     Eniea  of 
law  rule  of  descent  are  as  follows. 

646.  Uule  I.  Inheritances  shall  lineally  descend  to  the  issue  Lineal  ae- 
of  the  person  who  last  died  actually  seized  in  infinitum,  but 
shall  never  lineally  ascend.  That  is,  if  the  decedent  leaves  any 
descendant,  however  remote,  bis  heir  must  be  found  among  his 
descendants.  But  even  if  he  leaves  no  descendant,  his  father  ^f^^^^f 
or  mother  or  any  lineal  ascendant  can  never  be  his  heir; 
the  land  shall  sooner  escheat.  The  rule  excluding  ascendants 
was  of  feudal  origin  and  was  introduced  into  England  from 
abroad  like  many  other  feudal  rules.  It  was  doubtless  based 
originally  upon  feudal  reasons,  the  exact  nature  and  force  of  which 
it  may  not  be  easy  at  present  to  appreciate.  Blackstone  thinks 
that  originally  all  feuds  granted  to  a  man  and  his  heirs  could  descend 
only  to  the  heirs  of  his  body  and  never  to  any  collateral  heirs, 
such  as  his  brother  or  uncle,  and  that  the  rule  that  an  inherit- 
ance could  not  lineaUy^  ascend  was  a  survival  of  that  ancient 
principle.'      This   however   has    been    disputed    by   various   other 

writers. 

fil'7.     Rule  II.    The  male  issue  shall  be  admitted  before  the  Preference  of 

"^  ■  •  males. 

female.  Thus  if  a  man  dies  leaving  several  daughters  and  one 
son  the  son,  even  though  younger  than  his  sisters,  shall  be  sole 
heir  and  the  daughters  shall  take  nothing.  This  is  known  as 
the  preference  of  males. 

Rule  III.     When  there   are   two    or    more    males    in    equal    ^'\™f° '" 
degree,    the    eldest   only   shall  inherit,   but  females   all   together. 
This  is  the  so-called  rule  of  primogeniture.    Thus  if  there  are  two 
sons  and  two  daughters,  the  eldest  son  only  will    take  the  estate 


1  2  Black.  Com.  212. 
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to  the  exclusion  of  his  brother  and  sisters;  but  if  there  are 
daughters  only  and  no  sons,  the  daughters,  whether  by  the  same 
or  different  mothers,  will  all  inherit  as  joint  heirs  or  coparceners, 

eudairnieg.  The  abovc;  mentioned  rules  of  primogeniture   and  preference 

of  males  were  plainly  founded  on  the  importance  of  having  a 
tenant  able  to  perform  military  services,  and  originated  in  the 
military  fiefs,  from  which  they  were  gradually  extended  to  fiefs 
of  all  kinds.  Even  as  late  as  the  reign  of  Henry  IE  socage 
lands  often  descended  to  all  the  eons.  But  by  the  time  of  Henry 
III  the  rule  of  primogeniture  had  come  to  be  applied  to  them 
also,  except  in  Kent  where  the  old  tenures  in  gavelkind  survived, 
and  in  a  few  manors  and  towns  where  special  customs  of  descent 
prevailed,  such  as  borough  English. 

lesceBtofthe      ■    Primogeniture  obtains  even  among  females  as  to  the  succes- 

irown  and  of  ^  ■  i  p     i  i 

digmtiee.    fjjoQ  ^  the  CTowu.     To    dignities    and   titles    of   honor   only  one 
daughter  can   succeed;    this  however  is  not  necessarily  the  eldest, 
but  that  one  whom  the  king  is  pleased  to  designate. 
BoprsBenta-  648.     Eule   IV.    The    lineal   descendents    in.   infinitum    of 

tion.  . 

any  person  deceased  who  would  have  been  heir  shall  represent 
their  ancestor.  That  is,  they  shall  stand  in  his  place '  and  inherit 
as  he  would  had  he  been  living.  Thus  if  a  man  has  several 
sons  and  daughters,  and  the  oldest  son,  who  would  have  been 
heir  if  he  had  out-hved  his  father,  dies  in  the  father's  life- 
time leaving  a  child,  then  that  child,  whether  a  son  or 
daughter,  shall  be  heir  to  the  estate  as  the  representative  of 
his  or  her  father,  to  the  exclusion  of  his  or  her  uncles  and  aunts, 
the  other  children  of  the  decedent.  If  the  eldest  son  at  his 
death  left  several  children,  the  rules  of  primogeniture  and  pre- 
ference of  males  obtain  among  them.  If  one  of  them  has  died 
before  the  grandfather,  leaving  issue,  his  issue  wiU  in  like  manner 
represent  him.  So  if  a  man  has  three  daughters,  A,  B  and  C ; 
and  A  and  B  have  died  before  the  father,  A  leaving  sons  and 
daughters  and  B  leaving  four  daughters  and  no  son,  and  one  of 
B's  daughters  has  also  died  leaving  two  daughters,  then  A's  eldest 
son,  B's  surviving  daughters  and  the  daughters  of  her  deceased 
daughter  and  C  wiU  inherit  as  coparceners.  A's  eldest  son  will 
take  one  third,  that  being  the  share  which  would  have  gone  to 
his   mother   had   she    lived,    excluding   his    brothers    and    sisters. 
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The  one  third  that  would  have  descended  to  B  wiE  be  divided 
into  four  parts,  one  to  each  of  her  three  surviving  daughters, 
who  will  therefore  each  receive  one  twelfth  of  the  estate,  and  one 
to  the  two  daughters  of  his  deceased  daughter,  giving  them  each 
one  twenty  fourth.  And  0  will  take  the  remaining  third  of 
the  estate.^ 

This    mode   of  inheritance,    where    persons  become    heirs  as  succession  rw 

_,    .'  1  1  •  •  I  ..  stirpes  and 

representatives  only  and  receive  or  may  receive  unequal  portions,  per  ca^ta. 
is  called  succession  in  stirpes  or  per  stirpes.  But  where  several 
persons  inherit  as  joint  heirs  directly  and  not  as  representatives, 
they  are  said  to  succeed  or  to  take  in  or  per  capita,  and  their  shares 
are  equal.  Thus  in  the  above  example  if  the  two  daughters  A 
and  B  were  living  at  the  time  of  their  father's  death,  their 
children  would  not  be  heirs,  but  the  three  daughters.  A,  B  and  C, 
being  the  nearest  lineal  issue  of  the  decedent,  would  be  heirs 
directly  and  inherit  per  capita,  each  taking  one  third  of  the 
estata 

The    substance    of  the    above  rules  is:    that   the  eldest  son,  summary oi 

'    above  rules. 

if  Kving,  shall  be  sole  heir  to  his  father ;  if  he  has  died  and 
left  issue,  his  issue  take  his  place  as  heirs  in  due  order  begin- 
ning with  his  eldest  son ;  if  he  has  left  no  issue,  the  second 
son  of  the  decedent  or  his  issue  inherit ;  and  after  them  -the 
other  sons  or  their  issue  in  order  of  seniority;  and  lastly  the 
daughters  and  their  issue. 

2  The  division  of  the  property  may  be  represented  by  the  following 
diagram,  in  which  a  circle  signifies  that  the  person  around  whose  name 
it  is  placed  has  predeceased  the  ancestor. 

Father. 
I 


i 


I 


Eldest  son.    Other  children.     Daughter.    Daughter.    Daughter.'C2?;I^S^^f5> 
^  (nothing)  ^^  ^^ 


12 


Daughter.   ^Daughter. 
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CoUiterai  649.     EuU  V.     On  failure  of  lineal  descendants,  the  inherit- 

^^^'  ance  shall  descend  to  the  collateral  relations  of  the  prson  last 
seized,  being  of  the  blood  of  the  first  purchaser,  subject  to  the 
three  last  preceding  rules. 

:he  first  piir.  The  first  purchaser,  who  might  perhaps  with  more  propriety 
be  called  the  last  purchaser,  is  the  person  who  last  acquired  the 
estate  by  purchase  and  so  first  brought  it  into  the  family.  For 
so  long  as  an  estate  passes  by  descent,  since  it  can  descend 
only  to  kindred,  it  remains  in  the  same  family ;  but  \i^  purchase 
it  may  pass  into  a  new  and  difierent  family.  The  object 
of  this  rule  is  to  provide  that  in  the  descent  of  an  estate  it 
shall  remain  not  only  in  the  family  of  the  person  from  whom  it 
directly  descends,  but,  if  he  himself  acquired  it  by  descent,  in  the 
Puroiiasea  famUy  of  the  ancestor  from  whom  it  descended  to  him.  K  a 
man  acquires  an  estate  by  purchase,  then  he  is  himself  the  first 
purchaser,  and  all  his  collateral  relations,  on  his  father's  side  or 
his  mother's,  are  equally  of  his  blood,  and  it  may  descend  from 
Ancestral  him  to  any  of  them.  But  if  he  got  it  by  inheritance  from  his 
father,  then  the  first  purchaser  must  have  been  either  the  father 
himself  or  some  ancestor  of  the  father,  and  relations  on  his 
mother's  side  are  not  of  the  blood  or  family  of  the  first  pur- 
chaser, and  can  not  inherit.  If  the  father  was  the  purchaser, 
then  all  the  relations  on  the  father's  side,  including  both  the 
father's  father's  family  and  the  father's  mother's  family,  can 
be  heirs.  But  if  the  father  had  himself  inherited  it  from  his 
father,  then  only  relatives  who  are  connected  through  the  father's 
father  are  admitted  to  heirship,  excluding  not  only  the  decedent's 
relatives  through  his  mother  but  those  through  his  father's  mother. 
On  the  same  principle  if  an  inheritance  comes  from  the  maternal 
side,  the  relatives  on  the  paternal  side  can  not  succeed  to  it. 

Preference  of         When  an  inheritance  goes  to  collateral  heirs,  male  heirs  are 

nnles,  prime-  r  i  r  ^  "S 

«"'r?sCTta?  P'^^f®"^®'^  to  females  and  older  males  to  younger,  and  the  issue  of 
tion,  anyone  who  would  have  inherited  if  living  may  take  in  his  stead 
as  representatives,  just  as  among  descendants.  For  example,  if  the 
decedent  left  brothers  and  sisters,  the  eldest  brother  would  be 
heir  rather  than  the  younger  brothers  or  sisters.  If  the  eldest 
brother  were  dead  leaving  issue,    the    issue    would   succeed  in  his 
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650.     Huh   VI.     The    collateral    heir   must   he  the  nearest   menatoi 
collateral  Mnsman  of  the  whole  blood.      Kinship    is   reckoned  for        """■ 
this  purpose  according   to    the    rule    of   the    common    and  canon 
laws.      A  person's    nearest   collateral    relations    are    of  course  his 
brothers   and    sisters,    if    he    has    any.      But    since    by   Eule    V 
the   right    of   representation    is  admitted  among  collaterals,    the  Repiesenta, 
representative     of    a     nearer    kinsman    wiU    be    prefered    to     a   collaterals. 
kinsman   who,    though    nearer   than  the    representative    himself, 
is   more    remote   than    the    person   whom   the    latter   represents. 
Thus    an   uncle,    being     related    in    the     second    degree,    is    in 
fact  nearer  than    a    brother's    grandchild,    who   is   related  in  the 
third  degree ;    nevertheless  the  brother's  grandchild  would  be  heir 
rather  than  the  uncle,  because  he    would   come   in  as  the  repre- 
sentative of  his  grandfather,  who  was  related  in  the  first  degree. 
The  first  part  of  the  present  rule  therefore  amounts  to  this :  that  snmmaiy  of 
on  failure  of  issue  of  the  decedent  himself,  the  next  in  succession    "  °''°  ^"  ^" 
are  the  surviving  issue  of  his  father  and  mother,  i.e.  his  brothers 
and  sisters  or  their  representatives;    if  there    are  none  of  these, 
then    the    surviving   issue    of  his   grandfather    and  grandmother, 
i.e.    his     uncle    and   aunts    and   their   representatives,    are    next 
resorted   to ;   if  no    heir  can    be    found    among   them,  then  the 
inheritance  goes  to  the  issue  of  his  great  grandparents,  i.e.  his 
great  uncles  and  aunts  and  their  representatives ;  and  so   on,   in 
each    case     exhausting    the    descendants    of    one    generation    of 
progenitors    before     going    back    to    those    of     the     preceding 
generation. 

The  second  part  of  this  rule  excludes  all  kindred  of  the  half  Exclusion  of 

n  1  -n  ry  the  half  blood. 

blood.'  Thus  if  a  man  had  two  children  by  different  wives, 
though  either  child  might  be  heir  to  their  father,  a'nd  if 
they  were  daughters  both  might  inherit  together  from  him  as 
coparceners,  neither  child  or  any  of  his  descendants  could 
succeed  to  the  other  or  to  any  descendant  of  the  other.  This 
rule  excluding  the  half  blood  seems  to  be  peculiar  to  the 
common  law  and  not  to  be  necessitated  by  any  requirement 
of  the  feudal  system.  Its  actual  origin  and  grounds  are  not 
known,  and  though  many  attempts  have  been  made  to  find  or 
invent  good  reasons  for  it,  they  have  not  been  very  successful. 
3  See  §  216. 
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Preference  of         gRi      ^^^g  VII.     In   Collateral   inheritance   the  male  stock 

male  stocks.  ^trj.. 

shall  be  preferred  to  the  female,  unless  where  the  lands  have 
in  fact  descended  from  a  female.  Thus  if  the  decedent  Was 
himself  the  first  purchaser,  so  that  the  estate  might  descend, 
to  his  relatives  on  either  his^  father's  or  his  mother's  side,  still 
the  father's  side  shall  he  preferred,  and  if  any  relative  on  that 
side  can  be  found,  no  matter  how  remote,  he  will  be  heir  in 
preference  to  any  relative  on  the  mother's  side,  no  matter  how 
near.  For  example,  a  second  or  third  cousin  of  the  father 
would  inherit  the  estate  rather  than  a  brother  of  the.motibier. 
Modem  Eng.  652.  The  commou  law  niles  of  descent  have  been  greatly 
deseent.     altered  by  statute  in  modern  times. 

The  stock  of  In  England  the  descent  is  not   now  traced  from  the  person 

last  seized  but,  subject  to  a  few  exceptions,  from  the  person  who 
last  acquired  the  estate  by  purchase.  Thus  if  A,  the  purchaser 
of  land,  dies  and  the  land  descends  to  his  son  B,  and  then  B  dies, 
the  next  heir  of  A,  and  not  the  heir  of  B,  will  succeed.  This 
however,  under  the  rule  of  representation  will.be  B's  son,  if  he 
has   one.      The    object    and    effect    of  this    rule  is  to  keep  land 

Ascendants  in  the  family  of  the  purchaser.      Ascendants    may   be   heirs,  and 

*'°°te^'*  so  may  relatives  of  the  half  blood,  but  relatives  of  the  whole 
blood  are  preferred  to  the  half  blood  of  equal  degree. 

The  American         653.     In  the  United  States  the   statutes  regulating  descents 

law  of  descent.  .  o  o 

are  not  quite  the  same  m  all  the  states ;  but  m  general  they 
■^endairts  agree  in  the  following  points.      Lineal  ascendants  are  admitted  to 

succeed  after  descendants,  either  in  preference  to  all  collaterals  or 
No  primoge-  Concurrently  with  brothers  and  sisters  and  their  issue.     Primogeniture 

Ditui'e  or  pre-  _ 

ference  of    and  preference  of  males  and  of  male  stocks  are  abolished.      Males 

males- 

and  females  of  the  same  class,  e.g.  aU  the  sons  and  daughters  or 
all  the  brothers  and  sisters,  inherit  together  as  coparceners,  so  that 
coparcenary  is  much  more  common  in  the  United  States  than 
t?on  iSiot-  ^"^  England.  Representation  is  not  generally  admitted  among 
^*-  collaterals  after  the  representatives  of  brothers  and  sisters.  Thus 
if  a  brother  or  sister  who  would  have  been  heir  has  died,  his 
or  her  representatives  may  be  substituted,  as  at  common 
law;  but  if  there  are  several  uncles  and  aunts  and  also 
cousins  the  children  of  deceased  uncles  and  aunts,  the  uncles 
and    aunts,    being    nearer    in    degree    thaa    the     cousins,     shall 
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take  the  whole  inheritance,  and  the  cousins  can  not  stand  in 
the  place  of  their  deceased  parents  and  take  their  share.  It 
follows  that  all  succession  by  collaterals  after  brothers  and  sisters 
'  and  their  representatives  is  .per  capita  and  not  per  stirpes. 
Thus  if  on  a  man's  death  his  heirs  are  five  nephews,  two  being 
the  sons  of  a  deceased  brother  and  three  of  a  deceased  sister, 
the  nephews  will  take  by  representation,  per  stirpes,  so  that 
the  sons  of  the  son  will  eactt  receive  one  quarter  of  the  estate 
and  the  sons  of  the  daughter  each  one  sixth.  But  if  the  heirs 
are  five  cousins,  two  of  them  children  of  a  deceajSed  uncle  and 
three  of  an  aunt,  they  will  not  take  by  representation  but 
directly,  per  capita,  each  receiving  one  fifth.  The  half  blood  are  '^''^^^■^'^^1°* 
in  most  places  admitted  to  inherit. 

654.  A  will  or  testament  is  a  juristic  act  by  which  a  wma, 
person  makes  a  dispoatiou  of  his  property  to  take  effect  after 
his  death.  In  strict  technical  language  a  will  is  a  disposition 
of  real  property  and  a  testament  of  personalty ;  but  the  two 
words  are  commonly  used  indiscriminately.  The  maker  ot  a  will 
is  called  the  testator,  while  ^  a  person  who  dies  without  leaving 
a  will  is  an  intestate. 

A  nuncupative  will  is  one  that  is  made  orally.     Such  wills  are  Nuncupative 
generally  invalid,  but  in  some  places  they  are   allowed  in   special 
circumstances,    for  instance   if  made    by    mariners    at   sea   or  by 
soldiers  in  the  field.     Except  in  such  cases  a  wiU  must  be  in  wiiting ; 
if  written  entirely  by  the  testator's  own  hand  it  is  called  a  holo-   Hoiosiaph 

*'       "^  wills, 

graph.     At  common  law  a  will  need  not  be  signed  by  the  testator 

or  witnessed ;  but  now  by  statute  the  testator  must  sign  the  will,    siguatiuc 

and  in  most  places  must  subscribe  it,  that  is,  the  signature  is  required 

to  be  at  the  end  of  the    will.      He    must    also    publish   it,    that   Publication 

*-  and  witnes- 

is,  declare    it   to    be    his    last    will,  in    the   presence  of  a  certain       ""s- 
number   of  witnesses,    usually    two    or    three,    who   must  append 
their  signatures  as  witnesses  in  his  presence  and    in   the  presence 
of  each  other.      In    some    places   they   must  add  theii-  addresses. 

A    codicil  is    an    addition    to    a    will,    written    either    upon     cocUciis. 
the    wiU   itself  or  upon  a  separate  paper.      It  must   be.  executed, 
published   and    attested   by    witnesses  in  the   same  manner  as  a 
will.      If   the  will  and  a  codicil,  or  if   two    codicils,    conflict,  the 
later  in  date  prevails. 
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When  a  wffl         A   will   IS    Said   to   be    ambulatory  in  its  operation,  that  is, 

a  ese  eo .  .^  has  no  cfifect  at  all  so  long  as  the  testator  lives,   and  he  may 

alter    or   revoke    it    at   his    pleasure.      Formerly    a    will   of  real 

After  -aoiiuir.  properly  applied  only   to    such   property    as    the    testator  had    at 

""^plrty™"  the  time  when  it  was  made,  not  to  what  he  afterwards  acquired, 

unless  after  acquired  property  was  expressly  mentioned  in  it ;    but 

now  by    statute,    a    will    speaks    from   the  time  of  the,  testator's 

death,  and  covers  all  property  then   belonging    to    him,  except  so 

far  as  a  contrary  intention  appears  in  the  will  itself. 

Revocation  of         655.     A  wiU  ffiay  bc  rcvoked  by  the  testator  by  cancelling  or 

destroying  it  with  the  intention  of  thereby  revoking  it.     But  an 

Injury  or    accidental  destruction  or  iniury  does  not  affect  its  validity;  nor  does 

destruction.  J      J  ^  . 

even  an  intentional  erasm-e  or  alteration  by  the  testator,  provided 

Alteration,   that  he  intends  that  the  instrument  shall    still  stand  as  his  will, 

have  the  effect  of  a   revocation,    or   indeed   have    any  effect   at 

all,  but  is  simply  disregarded;    because    any    alteration    of  a  will 

in    order   to   be    valid  must   be   made  with  the  same  formalities 

as  are  required  for  the  will  itself.      A  wiU  is  aLso  revoked  by  the 

^"''wX™'  execution  of  a  subsequent  will  by  the  testator.    A  later  wiU,  however, 

which  invalidates  all  previous   vrills,    must    be   distinguished   from 

a  subsequently  executed  codicil,    which    merely   changes   a  former 

Marriage  of  wiU  in  Certain  particulars.      The    marriage    of  the  testator  after 

tiio  testator.  '^ 

the  making  of  the  will  followed  by  the  birth  of  a  child,  or  in  most 

places  at  present  the  marriage  alone,  also   renders  the    will  void, 

unless  a  contrary  intention  is   expressed    in    the    will.      The    law 

presumes    that    a    disposition    of   his    property    by   an  unmairied 

person  would  be    very   different   from    what    he    would    desire  to 

make  if  married,    and  that    an    omission    to    make    another  will 

after  marriage  was  probably  due  to  inadvertance. 

Devises.  656.    A   gift    of  real   property   by    will    is   called   a  devise 

and  the  person  to  whom  it  is  given  a  devisee.     A  devisee    takes 

^"Takcl'^^^  ^^^  estate  pro  herede^  directly  from  the  testator  as  his  immediate 

successor,  not.  indirectly  through  nhe  personal  representative  ;    and, 

like  the  heir,    he    is    now    deemed    to    have  seizin    of   the  estate 

at  once  on  the  testator's  death  without  having  to  make  entry. 

Legacies.  A  gift  of  personal  property   by   wiU    is    a    bequest  or  legacy, 

kgScif^    ^^^  *^®    beneficiary    a    legatee.      A    pecuniary    legacy   is   a    gift 

of  money.      Legacies   are  specific,-  general  or  demonstrative.      A 
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specific  legacy  is  a  gift  of  something  specifically  designated  in 
the  will,  such  as  a  particular  horse  or  watch,  all  the  stock  which 
the  testator  owns  in  a  certain  corporation  or  aE  the  money 
which  he  has  on  deposit  in  a  certain  bank  A  general  legacy 
is  one  whose  subject  is  described  in  genere  only,  as  being  of 
a  particular  kind,  for  instance  a  gift  of  a  sum  of  money  simply, 
of  a  horse  without  specifying  what  horse,  or  of  a  certain 
sum  in  bank  stock  without  reference  to^  any  specific  stock,  A 
demonstrative  legacy  is  of  a  nature  intermediate  between 
the  other  two;  the  precise  thing  given  is  not  specified, 
but  it  is  to  come  out  of  a  specified  fund  or  from  a 
specified  source,  as  a  gift  of  a  sum  of  money  out  of  the 
profits  of  a  particular  business  enterprise  or  transaction  or 
out  of  the  proceeds  of  specific  property  which  the  will  directs  to 
be  sold.  If  the  subject  of  a  specific  legacy  or  the  fund  or 
property  from  which  a  demonstrative  legacy  is  to  be  taken 
ceases  to  exist  or  to  belong  to  the  testator  before  his  death, 
the  legacy  fails.  A  residuary  devise  or  legacy  is  a  general  gift 
of  all  the  real  or  personal  property  that  is  not  otherwise  disposed 
of  by  the  will.  A  residuary  gift  is  usually  put  in  at  the  end 
of  a  will.  Formerly  if  a  devisee  or  legatee  named  in  the  will 
died  before  the  testator  and  the  will  did  not  provide  for  such  a 
contingency,  the  gift  to  him  lapsed,  that  is,  became  void,  and 
the  property  covered  by  it  was  disposed  of  as  if  there  were 
no  will,  not  even  passing  by  a  residuary  gift  but  being  excluded 
altogether  from  the  operation  of  the  will.  But  at  present 
it  is  provided  by  statute  that  the  gift  shall  not  lapse 
in  such  a  case  but  the  property  shall  go  to  the  represen- 
tatives of  the  deceased  donee  or   fall  into  the  residuum. 

It  is  usual,  but  not  necessary,  for  the  wiU  to  appoint  one  or 
more  persons  to  carry  it  into  effect,  who  are  called  executors.  A 
person  named  as  executor  may  however  renounce  or  refuse  to 
accept  the  office. 

GSy.  A  will  of  personal  property  has  no  validity,  even 
after  the  testator's  death,  until  it  has  been  duly  proved 
or  probated  in  the  court  of  probate.  A  will  of  real  pro- 
perty takes  effect  as  soon  as  the  maker  of  it  dies,  without 
probate ;    but  in  most  places  probate  of  such  a    will  is  permitted 
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for  the  sake  of  convenience  and  certainty,  and  in  some  places 
it  is  required.'* 

Propoundmg  It  is  the  dutj  of  ttie   executor   to   propound    or  present  the 

for  probate.  ^^  ^^^  probate  J  but  any  person  interested  in  the  estate  of 
the  testator,  e.g.  a  legatee  or   creditor,    has   the    right   to   do  so. 

Contesting  ^jjy  person  whose  interest  would  be  affected  by  the  ^  will, 
for  instance  a  person  who  would  succeed  ab  intestato 
if  there  were  no  wjll,  may  oppose  the  probate  on  any 
ground  that  shows  the  wUl  to  be  invalid.  The  court  issues 
Hearing  citations  to  aU  persons  interested  to  attend  the  probate,  and 
£^fter  hearing  aU  parties  who  appear,  makes  a  decree  granting 
or  refusing  probate,  that  is,  formally  declaring  the  will  to  be 
Probate  in   vaUd   or   invalid.      If  probate  is  not  opposed,  it  is  usually  made 

commoniorm.  .^    what   is   caUcd   common   form,    merely   by  the    oath   of   the 

witnesses    to    the    will   that    it    was    duly    executed,    or,  if  they 

can    not    be    produced,    by    proof    of  the    genuineness    of   their 

signatures;   formerly,   when    no    witnesses  were    required,  by   the 

Probate  in  oath    of  the    cxecutor.      But   if  any  one    appears    and    contests 

Bo  emn  orm.  ^^^  ^.^^  probate  in  solenin  form  has  to  be  made,  that  is,  a 
regular  trial  is  had  before  the  court  to  determine  whether  or  not 
the  will  is  genuine  and  vaUd.      After  probate  the  original  will  is 

Certificate  o£  deposited  in  the    court   and   a   certified   copy    of  it    and  of  the 

probate,  ^  ,  ,  ,  i  •  i  '      •       ir 

decree  of  probate^  is   given   to   the   executor,   which  copy  is  itseli 
oahed  the  probate, 
statute  of  g58.     After   the    Norman   conquest   real  property  could  not 

be  devised,  except  in  a  few  places  by  special  custom,  until 
the  statute  of  wills  was  passed  in  the  reign  of  Henry  VIII. 
But  when  uses  were  introduced  land  mi^t  be  conveyed  to  uses 
to  be  thereafter  appointed  by  will.  Nor  at  common  law 
What  person-  could  a  man  dispose  of  all  of  his  personal   property    by  wij      If 

al  property  is  '^  r      r        j         j 

testable,    he  left  a  wife  and  any  child  or  children,  the  wife  was  entitled  to 
one    third    of  the   property    and   the    children  or  their  represen- 
tatives to  one  third,  leaving  only  one  third  at  the  testator's  disposal. 
Reasonable  If    hc  left  a  wifo  oulv   or  a  child    or   children    onlv,  the  wife  or 

parts.  •' ' 

the  children  or  then-  representatives  took  one  half.     These  portions 

. n         — . , . 

*  The  reason  for  this  distinction  between  wills  of  real  and  personal  pro- 
perty is  found  in  the  history  of  the  law  of  probate ;  see  the  following  sections. 
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going  by  right  to  the  wife  or  children  were  called  their  reason- 
able parts.  At  present  however  a  person  may  dispose  of  all 
his  property  both  real  and  personal  by  will,  and  may  even  give 
it  to  strangers  to  the  exduaion  of  his  own  family,  saving  only 
the  rights  of  husbands  and  wives  to  curtesy  and  dower  ia  estates 
in  fee 

At   common    law,   if   there    was  no    wiU,    so  much    of  the    Disposition 

'  '  •  of  personal 

personal   property    of     a    deceased    person     as    he    might   have     P'^operty- 

disposed  of  by  will  did  not  go   to    his   family  but  belonged  to  the 

King.      Afterwards  the  Crown  conferred  the  right  to  such  property 

upon  the  bishop  or  ordinary,  on  the  supposition  that  he  would  devote 

it  to  pious  uses  for   the    good   of  the    intestate's  soul.      Probate  *"sm°^' p"^"" 

of  the    will   was    originally   merely    for    the  purpose    of  showing 

that  the  ordinary  had  no    right   to   the  goods,  and  was  therefore 

naturally   made    in   the    ecclesiastical   court.      But  by  the  statute 

of  Westminster   2nd    the   ordinary   was   compelled    to    pay    the  ■^o7aamS?s°' 

debts    of   the    deceased    out    of   the    property    received    by   him,      t'^a'o''. 

just  as  an  executor  ought  to  do,  and  by    a    later  statute  he  was 

directed  to  appoint  an  administrator  to  take  charge  and  dispose  of 

the  property.      The  administrator  was  originally  merely  the  oflScer 

or    agent    of  the  ordinary,    and  was  therefore  appointed   in.  the 

ordinary's  court. 

659,     At  present  when    a    person    dies    intestate    as  to  the  t^^™„™o^M'n 
whole    or    any   part   of  his    personal  property,   it  is  necessary  to       '™' 
appoint  an  administrator  or  administrators.      Any   one  interested 
in  the  estate  may  apply  to  have,  the  appointment  made.     Notice 
of   the    application   is   given    to    all   persons   concerned,    and  the 
court    appoints    one    or    more    persons    as     administrators     after 
hearing  all  parties  who  appear.      The    persons'  to  whom  adminis-  ■^^S-t* 
tration    may    or    must    be    granted    are    designated   by    statute.        *°'^- 
Generally   it   should   be   committed   to   the   husband   or  wife  or 
next    of  kin    of  the    deceased,    if.  they    are    properly    qualified 
persons    and    will    accept   it.      If  not,    some    creditor   should    be 
appointed ;    and    if   no   proper  person   can    be   found  among  the 
creditors   the  court  may   appoint    any  person.      In    some    of  the  PubUoadmi- 
United  States  there    is   an   ofiicer   kiiown  as    a  public    adminis- 
trator   who  must  be    appointed   in   preference    to    remote  kin  or 
creditors.      If   there    is    a   will    but   no   executor  is  named  in  it, 
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or  if  the  executor  is   dead    or   renounces,    an    administrator  cum 

tOT^^!?h'^ii  iestamento   annexo   is    appointed.      A   residuary   legatee  may  be 

annexed.     ggJected    for    this    post    instead    of   the    next    of    kin.      If  the 

Temporary  executor  named  is   under   the    age  when    the    law    permits   him 

administra-  " 

*■"•        to   act,    which    age    diifers    ia    different     places,     being    usually 
from    seventeen    to    twenty     one,     or   is     out    of    the    jurisdic- 
tion when  the  testator  dies,    or   if   any    delay    occurs    m  proving 
the  will,  the    court   may    appoint    a    temporary    administratoi    to 
Administra-  take  care  of  the  property.      When    an  executor    or  administrator 

tor  ae  horns  r     r       •j 

"""•  dies  or  is  removed,  he  is  replaced  by  an  administrator  de  bonis 
non  administratis,  usually  called  simply  an  administrator  de 
Qualifying,  'bonis  uon.  An  administrator,  and  sometimes  but  not  usually 
an  executor,  is  required  to  give  security  for  the  faithful 
performance  of  his  duties.  This  is  called  qualifying.  The 
reason  for  not  requiring  an  executor  to  quaUfy  is-  that  he  has 
been  selected  by  the  testator  himself  as  a  fit  person  to  be  trusted. 

'iSinistration  ^^^^^  ^^  administrator  has  quahfied  letters  of  administration 
are  issued  to  him  by  the  court  as  evidence  of  his  appointment 
and    authority. 

Personal  rep-  660.      Executors      and      administrators     are     called       the 

resentatives.  , 

personal  representatives  of  the  decedent.  The  heir  is  called  the 
real  representative.  The  rights  of  an  executor  are  not  derived 
from  the  probate  but  directly  from  the  will,  the  probate  being 
only  evidence  of  his  rights.  He  may  therefore  do  various  acts  as 
executor  before  probate,  though  he  can  not  maintain  any  action 
in  that  capacity  until  by  means  of  the  probate  he  is  able  to 
produce  record  evidence  of  his  authority.  If  however  probate  of 
the  will  is  refused,  his  acts  as  executor  become  invalid  ah  initio. 
An  administrator  has  no  authority  until  he  receives  his  letters 
of  administration,  but  then  his  rights  relate  back  to  the  time  of 
his  intestate's  death,  so  that  he  can  sue  for  any  injury  done  to 
the  assets  before  his  appointment. 
Executor  de  Any  persou  who  wrongfully  meddles    with    the    propertv  of  a 

son  tort,        J  J  •  n     1  s^      tr       J 

deceased  person  is  called  an  executor  de  son  tort.  He  is  subject, 
as  to  all  the  property  which  has  come  into  his  hands,  to  all 
the  duties  and  liabihties  of  an  executor,  but  has  none  of  the 
latter's  rights.  He  is  liable  to  be  sued  for  the  debts  of  the 
deceased,  but  may  not  apply   any   of  the   property   of  which  he 
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gets  possession  to  pay  a  debt  due  to  himself,  as  an  executor  may. 
He  must  account  for  all  such  property  both  to  creditors  and  to 
the  lawful  representative  of  the  deceased,  but  will  be  allowed 
for  expenses  incurred  by  him  in  the  care  of  the  property  and  for 
payments  made  by  him  to  creditors,  if  such  expenses  and  payments 
would  have  been  proper  had  he  reaUy  been  executor,  except  so 
far  as  the  lawful  representative  is  thereby  prevented  from 
getting  payment  for  his  own  debt.  But  mere  acts  of  humanity 
or  necessity  will  not  make  a  person  an  executor  de  son  tort, 
e.g.  locking  up  the  goods  of  the  deceased  to  preserve  them 
from  loss  or  injury. 

■    661.     Personal  property  as  a  general  rule    does  not  descend  Pe™"""^!  p'o- 
to   the    heir ;    but    there    are    a   few    exceptions.      An    annuity,  °°'  descend, 
though  generally  personal   property,    may   be    granted   to    a  man    Aumiitiea. 
and  his  heirs,  and  then  will  be  heritable.     Therefore'  annuities  are 
included  among   incorporeal   hereditaments.      The    title    deeds    of  Title  deeda. 
land   also    and    the    chests    in    which    they    are   kept,    which   are  , 

chattels,  in  England  descend  and  pass  by  other  kinds  of 
transfer  with  the  estate  to  which  they  relate  as  a  kiud  of 
legal  accessory.  There  are  also  in  England  certain  chattels  Heir-iooms. 
which,  though  not  in  the  ordinary  sense  accessory  to  the 
land,  and  therefore  to  be  distinguished  from  fixtures, 
nevertheless  by  custom  go  with  "the  land  to  the  heir.  Thesv 
are  called  heir-looms.°  They  are  mostly  old  pieces  of  furniture 
and  the  Uke  in  mansions.  Blackstone  mentions  also  pews  in 
a  church,  monuments,  tablets,  armor  and  simUar  things  placed 
or  hung  up  in  churches,  deer  in  an  authorized  park,  doves  in  a 
dove  house  and  fish  in  a  pond. 

Subject   to    the    above    exceptions,    personal  property   on  the  Personal  pro. 
death  of  the  owner  passes  in  the   first   instance    to    his  personal  *'^^^^^^°^ 
representative,    who   becomes   not    merely   the  manager   but   the       *'™' 
owner  of  it. 

662.     The    personal    representative    is  a   universal    successor  -nie  personal 
to   the  decedent  as  to  personal  property  and  all  obligations  that  ti?rifa°uS- 

11111  1-  versal  suoces- 

are   not    extinguished  by  the   latter  s  death,  but  has  nothing  to       »or. 


6  The    word    "  loom "    here    means   a   limb  or   member,   t.«.  of  the 
inheritance. 
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Double  oapa.  do  with  the  real  property.  He  is  regarded  as  continuing  the 
personal  re-  legal  existcnce  of  the  decedent,  and  therefore  as  heing  in  his  repre- 
piesenta  ive.  ^gj^^^^^^^g  capacity  the  same  person  as  the  decedent  and  a  different 
person  from  himself  in  his  individual  capacity;  though  this 
principle  has  not  been  in  aU  cases  carried  out  to  its  logical  results. 
He  is  not  responsible  for  any  debts  or  claims  against  the 
decedent  except  so  far  as  he  can  pay  those  out  of  the  property 
of  the  latter  which  he  receives  as  representative,  which  is  called 
assets;^  nor  are  those  assets  in  any  way  hable  for  or  capable 
of  being  taken  or  applied  in  payment  of  his  individual  debts. 
His  own  property  and  rights  and  those  of  the  deceased  person 
whom  he  represents  are  kept  carefully  apart.  Any  acts  which 
he  may  do  or  admissions  which  he  may  make  in  his  individual 
capacity  are  not  binding  upon  him  ia  his  character  as  repre- 
sentative, nor  any  thing  that  he  may  do  in  the  latter  character 
upon  him  individually.  On  the  other  hand  he  is  bound  as 
representative  by  the  acts  and  admissions  of  the  decedent, 
because  in  that  capacity  he  is  legally  the  same  person  as  the 
latter  and  the  acts  are  therefore  his  own  acts, 
liipensesof  If  expeuscs   are   incurred   by   the  personal  representative  in 

adminiatra-  ,      .    .  .  i         .         n  i  i  •         li^ 

tio"-  the  course  of  the  administration,  he  is  allowed  to  repay  himselt 
for  them  out  of  the  estate  or  assets.  Those  expenses  form  a 
first  charge  or  claim  on  the  ttssets,  and  must  be  paid  in  pre- 
ference to  claims  of  creditors.  But  they  must  be  proper  in 
character  and  reasonable  in  amount.  Any  excess  beyond  what 
is  proper  and  reasonable  must  be  borne  by  the  representative  >- 
himself.  He  has  no  authority  by  any  contract  or  act  of  his 
Autiiorityand to    bind   the    estate    directly;     that    is,    the   assets   can    not   be 

responsibility       .       ^  ,   „  ,.  ,.  ^i- 

of  personal  scized  to  satisiv  a  Claim    arising  out    of  any    act   done    by   him 

representar  ■'  o  j  j 

tive.  in  the  course  of  the  administration.  The  estate  itself  is  not 
a  juridical  person.  As  to  third  .persons  he  is  individually  liable 
for  his  contracts  or  acts ;  for  example,  if  he  should  contract 
for  repairs  to  be  made  on  the  property  or  if  he  should  wrong- 
fully   take    property    of  a    third    person    supposing   it   to    belong 

6  Tbe  word  assets  denotes  property  considered  as  a  fund  for  paying 
dfihts  or  claims.  It  is  derived  from  the  French  ai«,  or  (Kset,  Latin 
ad  and  satis,  meaning  enough. 
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to  the  estate,  he  would  he  responsihle  exactly  as  if  he  was 
not  executor  or  administrator.  But  if  by  such  means  he 
incurs  any  liability  properly  and  reasonably  on  behalf  of  the 
estate,  he  may  charge  that  as  one  of  the  expenses  of  the 
administration. 

663.     The    first    duty   of   the    representative   is    to    see  the  Burial  ot  tiio 

■'  J-  deceased. 

deceased  person  buried  in  a  manner  suitable  to  his  station  in  life, 
and  the  charges  of  doing  so  are  a  part  of  the  expenses 
of  administration.  The  representative  must  then  proceed  to  ^^teT^tate."' 
administer  or  settle  the  estate.  The  first  step  is  to  make  an  inventory. 
inventory  of  the  assets  setting  down  each  article  and  its  value. 
By  the  common  law  no  inventory  need  be  made  unless  that  was 
ordered  by  the  ecclesiastical  court,  which  however  would  usually 
make  an  order  to  that  effect  at  the  request  of  any  person  interested 
in  the  estate.  But  the  general  rule  in  the  United  States  is  that 
a  sworn  inventory  must  be  filed  in  the  court  of  probate  as  a 
.patter  of  course,  and  the  court  usually  appoints  commis- 
sioners to  assist  m  making  it  and  to  appraise  the  value  of  the 
property. 

The  assets  as  stated  in  the  inventory   are  what  the  persona!    Assets  for 

which  the  per. 

representative  is  prima  facie  responsible  for ;  but  he  or  ^""jL^^J^"^?' 
any  party  interested  may  show  that  the  inventory  was  wrong,  e.g.  responsible. 
that  property  not  reaDy  belonging  to  the  deceased  was  impro- 
perly included  in  it  or  property  omitted  which  should  have  been 
included,  or  that  the  value  of  the  assets  was  under  or  over 
estimated  in  it,  or  that  portions  of  the  assets  have  been  lost 
or  destroyed  without  his  fault,  and  so  lessen  or  enlarge  his 
responsibility. 

.     He  must  use  ordinary  care   for  the    safe    keeping  and  man-  He  mnst  take 
ao-ement  of  the  assets.      If  they   are  lost,  injured  or  deteriorated      assets. 
by    his    negligence     or   .wilful    misconduct,     or    if    he     misap- 
propriates  them,    either   by   converting     them     to   his    own    use 
or   by   making,    even   by   mistake    or    in    good    faith,    improper 
payments   or   deliveries    to   third   persons    out    of   them,    he    is 
said   to    be   guilty    of  a   devastavit,    and    he     and    his    bonds-    mmsimit: 
men    must   make    good   the  iloss.      But    he   is    not    responsible 
for    a    loss    or    deterioration    of  the    assets    happening    without 
his  fault. 
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ooUeotionof  It  IS  his  dutj  to  collect  and  get  possession  of  all  the  assets 

''^^*^'  and  put  them  into  shape  for  distribution.  For  this  purpose 
he  may  bring  any  action  or  use  any  remedy  that  would  have 
been  .open  to  the  decedent  himself.  If  he  wilfully  neglects  to 
collect  or  take  possession  of  any  assets  which  he  might  have  got 
in,  he  is  chargeable  with  their .  value  as  if  he  had  received 
them ;  but  not  if  his  failure  to  collect  is  without  his  fault, 
e.g.  if  he  did  not  know    of   their    existence    or  .if  a. debt  should 

Sale  of  assets,  turn  out  to  be  uncollectible.  If  it  be  necessary,  as  it  usually 
is,  to  turn  any  part  of  the  assets  into  money,  he  has  authority 
to  sell  so  much  as  is  needful.  He  ought  regularly  to  sell  at 
auction,  otherwise,  if  the  price  received  by  hun  is  less  than  the 
actual  value  of  the  goods,  he  will  be  himself  Hable  for  the  difference. 
Debts  due    If  the  personal  representative   is    himself  indebted    to  the  estate, 

Bonairepre-  he   is   responsible   to   the   creditors   of  the    deceased   person    for 

scututive.  -  -n     •  'i-iii 

the  amount  of  the  debt  as  it  it  were  assets  m  his  hands,  that 
is,  as  if  he  as  personal  representative  had  received  the  amount 
from  himself  in  his  individual  capacity.  But  as  to  legatees  and 
next  of  kin  there  is  a  difference  in  this  respect  between  executors 
and  administrators.  If  a  person  makes  his  debtor  his  executor, 
that  is  considered  a  release  of  the  debt,  and  although  that 
release,  being  merely  voluntary  and  without  consideration,  is 
invaUd  against  creditors,  it  is  vahd  against  legatees,  who 
take  from  the  decedent  by  way  of  gift  merely.  But  in 
case  of  an  administrator  the  right  of  action  on  the  debt 
was  forinerly  destroyed,  but  not  the  debt  itself;  and  if  he  died 
an  administrator  de  bonis  noii  appointed  in  his  place  might 
sue  his  representative  for  the  debt;  and  under  the  modern  law 
he  must  account  for  it  as  assets. 

■"'"Ste*"'  ^^^'    "^^^   ^^^^   ^^^^   °^  ^^^   personal   representative  is  to 

pay  the  debts  of  the  deceased,''  If  there  are  sufficient  assets,, 
he  must  pay  aU  the  debts  in  full.  But  if  there  are  not,  if, 
Priority  that  is,  the  estate  is  insolvent,  the  law  has  established  a  certain 
order  of  priority  among  the  debts,  and  all  debts  of  a  higher 
order  or  class  must  be  paid  in   full   before    anything   is   paid  on 

'The  word  debts  iiicludes  here  all  claims  agaiust  the  decedent 
which  have  not  been  extinguished  by  his  death,  whether  technically 
debts  or  not. 
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those  of  a  lower  order.  If  the  personal  representative  improperly 
pays  the  latter  first,  so  that  the  preferred  creditors  are  unable 
to  get  their  pay,  he  is  guilty  of  a  devastavit,  and  is  personally 
responsible  to  the  preferred  creditors.  The  order  of  preference 
among  debts  is  different  in  different  places  and  has  been  changed 
from  time  to  time.  Generally  debts  due  to  the  government,  for 
instance  unpaid  taxes,  are  entitled  to  preference,  and  in  most 
places  wages  due  servants  are  also  preferred,  on  the  ground  of 
the  hardship  to  such  poor  people  of  losing,  their  dues.  Judg- 
ment debts  and  all  specialty  debts  were  formerly  payable  before 
simple  contract  debts,  and  in  some  places  still  are ;    but  in   most  Payment  of 

^  '  ^  '  debts  of  equal 

places  this  rule  has  been  abolished.  Among  debts  of  the  same  ™°''- 
rank  the  old  rule  was  that  the  personal  representative  might  pay 
them  in  any  order  he  pleased,  and  if  there  were  not  assets  enough 
to  pay  them  all,  he  might  pay  some  of  them  in  full  and  leave  Ketainer. 
the  others  unpaid.  If  he  was  himself  a  creditor,  he  was  entitled, 
since  he  could  not  sue  for  his  debt,  to  retain  sufficient  of  the 
assets  to  pay  his  own  claim  in  preference  to  those  of  other 
creditors  of  equal  rank.  But  an  executor  d'e  son  tort  had  no  such 
rieht  of  retainer.     If  a  creditor  has  any  security  for  his  claim,  he     secured 

"  .  ,  ,      creditors. 

may  enforce  his  security  and  so  obtain  payment  without  regard 
to  the  rank  of  his  debt.  Thus  if  a  creditor  holds  the  promissory 
note  of  the  decedent,  which  is  a  simple  contract  debt,  and  haa 
a  mortgage  on  the  decedent's  personal  property,,  to  secure  it,  he 
may  foreclose  his  mortgage  and  thus  get  his  money,  or  the  per- 
sonal representative  may  pay  the  mortgage  and  redeem  the  pro- 
perty, although  the  assets  are  thereby  so  much  diminished  that 
other  creditors,  even  of  superior  rank,  have  to  go  unpaid. 

665.     A   creditor   of   the   decedent    has    no    specific    claim  jj^'g^^^^5|c'n 
or  lien  on  the  assets   for   his   debt,    but    only    a    personal  claim 
against  the  executor  or  administrator,  on   which   he  may  sue  the 
latter  just  as  he  might   have    sued  the    decedent   himself  in    his 
lifetime.     The  personal  representative   thereforb   may   be  exposed   ^-^"^^'^'.^ 
to  two  classes  of  actions,  namely:    (1)  actions    on  contracts  made  rfj™^^?;"; 
or  acts  done  by  him  in  the  course  of  the  administration,    as  men- 
tioned in  §  662,  where  the  cause  of  action  never  existed  against  the 
decedent  at  all,  and  (2)  actions  on  claims  that  existed  against  the 
decedent  in  his  lifetime.     In  either  land  of  action,  siuce  the  estate 
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i3   not   a  juridical   person,    the    action    is    against    the    personal 
representative ;    and   in    either  a  judgment  rendered  against  him 
binds  him  personaUy    and   may   bs    enforced    against   his  private 
property."     But   in    actions  of  the  latter  sort  the  personal  repre- 
sentative may  defend  himself,  not  only  by  contesting  the  creditor's 
Plea  oi  no    claim,  but  by  a  plea  that  he  never   has  had    any    assets    of  the 
SSS"  deceased  in  his  hands  out  of  which   he    could  have    satisfied  the 
claim,  or"  that  he   has  already   fuUy   administered  (plene   admin- 
istravit)  aU   the  assets  which  have   come    to  his   hands   so  that 
he  has  no   assets   left    available   for  tne    payment.      On  such    a 
plea  being  set  up  the  court  wiU   inquire    what    assets  the  repre- 
sentative has  received  or  ought   to    have    received,  and  whether, 
after  making  proper  allowance  for  the  expenses   of   the    adminis- 
tration  and   for   the   payment   of  preferred   claims,    he    has    or 
ought  to  have  sufficient  assets   left,  in   his   possession  to  pay  the 
Aoooimt.    claim  in  suit.     For  this  purpose  the  court   may   take    an  account 
of  the    administration    so    far    as    it   has   gone.      If  no    assets 
jndgmeiitiii  are   found,    judgment   goes    against    the    creditor,    even     though 
"  mHot."^  ^  jijg    claim    is   in   itself  a    just    one,    because,     whether    just    or 
not,     it     is     impossible      that     it     should     be     paid.      But     if 
sufficient    assets     appear,     an    absolute    judgment    is    rendered 
in     the    creditor's    favor    for    his    debt     or    for     such   part   of 
it     as    the     assets     are     sufficient     to     pay.       This     amounts 
to  an  appropriation   of  so   much   of  the    assets   to  the  payment 
of  that    specific   claim,    so    that   if  another   creditor     afterwards 
sues    for     his    debt,    the    personal    representative     on     a    plea 
of    plene    administravit     may    deduct     the     amount    of     the 
former   judgment,     even     though     he     had    not     yet     paid    it, 
from  the  assets  in  his  hands,  as  being    already   disposed   of   and 
accounted  for.     The  effect  is  that  a  creditor  who  gets  a  judgment 
for  his  debt  obtains  a  priority  over  othei  creditors  of  the  same  class 
who   do    not   sue,    if  the  assets  are  insufficient  to  pay  them  all, 
and    that    judgments    obtained    by    different    creditors    must   be 


8  In  the  latter  class  ^f  actions  this  is  illogica\,  since  the  representative 
is  liable  for  the  debts  of  the  deceased  only  in  his  representative  capacity. 
But  it  is  prevented  from  working  practical  injustice  by  the  plea  ol 
1)0  assets  or  pkiie  adminish'cmi  presently  to  be  mentioned. 
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paid  in  the  order  of  their  rendition.  Whenever  therefore  there 
is  any  doubt  about  the  solvency .  of  the  estate  it  is  for  the 
interest  of  a  creditor  to  begin  suit  at  once  even  though  his  debt 
is  not  disputed. 

666.     Keal   property    is    not   assets   in   the   hands   of  the  Beai  property 
personal    representative    for    the   payment    of    debts.       Specialty 
debts  may  be  made  binding  upon  the  heir,  so  as  to  impose  upon     specialty 
him  a  personal   obligation   to   pay   them   to    the    extent  of  the  "pon  the  heir, 
assets  which  he  receives  by  descent,  but  there  is  no  lien  upon  the 
land.     Thus  there  was  no  way  at  common  law  by  which  the  land 
of  a  deceased  person  could  be  made  available  for  the  satisfaction 
of  his    simple  contract   creditors.      In  most  of  the  United  States,    saieofreai 

.  ■       .  .  -     -       ^  -  property  to 

however,     it    is    provided    by    statute     that,     if    the     personal  tP"?!'^/!!''/'^ 

property    is    insufficient   to    pay   the    debts,    some    proper  court, 

usually     the      court      of     probate,      on      the      appKcation      of 

the    personal  representative    shall    take    the    real    property,     or 

so     much    of   it    as    is    necessary,    from   the  heir    or    devisee 

or    any    one     to     whom    he     may     have     conveyed     it,     sell 

it,    and   turn   the   proceeds  over   to   the    personal   representative 

for  the   payment   of  debts.     This   in   effect   gives   a   lien   upon 

the  land  for  the  debts  in  the  nature  of  a  hypothecation. 

66'3'.     After  the  debts  are  paid,    if  there   is  a  will,  the  re-  Diatrfo^itioii 

""  ■  jr        ?  of  tlie  sui'- 

mainder   of   the    estate    should  be    distributed   according   to    the       i''"^- 

provisions   of  the   will.      Legacies    given    in    a    wiU    are   to    be 

paid  in  the   following   order.      First,    specific   and   demonstrative  order  ot  pay. 

legacies;    secondly,    general    legacies.      If   there    are    not    assets       oUs. 

enough     to     pay     the      latter     in     full,     they     ought     all     to 

abate     p-o    rata,    without    preference     being     shown    to     one 

over    another,     unless    the     will    directs    otherwise ;     but    there 

seems   to   be   no   way   at   law   to   compel  the  executor   to  pay 

them   so.      Lastly,    what   is  left  goes   to  the  residuary  legatee,  undisposed 

if   any.     If  there    is   no   residuary   gift,    the    old   rule  was  that 

the  residuum  belonged   to    the    executors.      But   this  rule  is  now 

abolished,  and  the  remaining  property   is    disposed  of  as  if  there 

bad  been  no  will.     If  in  the  course  of  administration  it  becomes  order  of  o.v 

jia.>.i    yi^^x^  plication  o< 

necessary   to    sell    any    portion,  of   the    assets    to    raise    money,      assets. 
the    things   which    form    the    subjects    of    specific    and    demon- 
strative legacies  should   not   be  sold  till  after  that  portion  of  the. 
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assets  not  specifically  disposed  of;  that  is,  debts  should  be  paid  at 

the  expense  of  the  general  rather  than  the  specific  and  dem^n8tra- 

Thewido,..  tive  legacies.      The  widow's  paraphernalia  consist  of  jewels  and 

""i^Sr    ornaments  worn  by  the  wife  of  the  deceased  during  his  Me  but 

which  belonged  to  the  husband.     These  may  be  sold  to  pay  his 

debts   if  necessary,    but  only  as  a  last  resort,  after  all  the  other 

assets  have  been  exhausted.      Of   course  the  wife's  own  property 

can  not  in  any  case  be  taken  for  her  husband's  debts. 

statute,  of  668      If  there  is  no  will  or  if  the  whole  of  the  property  is  not 

distribution.  ^.^^^^^^  ^^  ^^  ^.jj^  ^^  ^^^^  ^^  ^^^^i^^  undisposed  of  after  settling 

the  estate  goes  by  virtue  of  the  statutes  of  distribution  to  the  next 
Hextofkin.  of  kiu  of  the  decedent.    If  there  is  a  surviving  husband »  or  wife 
and  also  any  child  or  children  or  other  descendants,  the  property 
is  divided  among  them,  a  husband  usually  getting  one  half  or  a 
Wife  one  third,  the  rest  going  to   the  children,   and  the   children 
and  their   representatives  taking  their  shares  per  stirpes ;  though 
in  some  places  the  ancient  rule  is  still  in  force  that  a  husband 
who  is  administrator  to  his  wife  is  entitled  to  the  whole  property 
after  the  payments  of  debts..    If  there  are  children  or  descendants 
only,  they  take  the  whole.     There  is  no  preference  of  males  or 
primogeniture.      If  there  is  no  husband,  wife  or  descendant"  or  if 
they  do  not  take  the  whole  property,  the  residue  of  the  property 
is  given  to  the  nearest  relatives  of  the  deceased  reckoned  according 
to  the  rule  of  the  civil  law,  admitting  ascendants  and  kindred  of 
the  half  blood,  and  without  primogeniture  or  preference-  of  males, 
80  that  all  relations  of  the  same  degree  are  treated  alike.     There 
is  generally  no  representation  allowed  after  the  representatives  of 
brothers  and  sisters,  remote  collateral  kin  taking  per  capita.     In 
the  United  States  the  next  of  kin  are  usually  the  same  persons 
as  the  heirs,  and  in  England  the    heir    is    usually    found    among 
them. 
Eow  legatees  669.     Legatees  or  next  of  kin,  therefore,  do  not  take  as  direct 

and  distribu.  n     ■•         ■•  i  iTir-i  i 

tees  tote,    successors  of  the  deceased  person,   but   directly  irom  the  personal 
representative   in   whom  the   property   vests   in   the   first  place. 

9  Strictly  the  husbairil  or  wife  ia  not  included  among  the  next 
ct  kin ;  but  for  brevity's  sake  the  term  next  of  kin  is  often  used  to 
include  all  persons  who  take  personal  property  ab  intestato. 


SUCCESSION   AT   DEATH.  463 

No  action  at  law  Kes  in  favor  of  a  legatee  against  the  executor  No  actions  foi* 
for  a  general  legacy  or  by  a  distributee  against  the  administrator  ^^°'°'*^' 
or  his  distributive  share.  The  reason  is  that  the  personal 
representative  is  not  bound  to  pay  unless  he  has  sufficient  assets, 
and  a  court  of  law,  having  no  machinery  for  taking  a  general 
account  among  all  the  claimants,  can  not  know  whether  he 
has  assets  or  not.      But    the    possession    of '  assets   is  a  sufficient  Promise  Ly 

.  ^  ,  the  represen- 

consideration  for  a  promise    by   him    to    pay,    so    that    an  action  t***™  to  pay. 
will    lie    on    such    a    promise ;    and   an    assent   by   him   to  the 
legacy    or    the    claim   is   an    admission    that   he   has    assets,    on 
which  the  law  will  raise  an  impHed  contract  to  pay." 

670.  The  foregoing  is  the  scheme  for  the  disposal  of  a  The  common 
decedent's  personal  property  of  the  ecclesiastical  and  common  law  of  adminiXa- 
somewhat  modffied  by  statutes. 

But  the  jealousy  of  the  courts  of  common  law,  which  were  Eestrictions 
always  desirous  to  restrict  the  jurisdiction  of  the   civil  law  courts,     ecciesia- 

.."  nn  1  stical  courts, 

prevented  the  eccleaastical  courts  from  exercismg  any  effectual  con- 
trol over  the  administration.  For  instance,  when  the  ecclesiastical 
courts  endeavored  to  secure  a  proper  distribution  of  the  assets 
among  the  next  of  kin  by  compelling  the  administrator  to  give 
bonds  for  a  distribution,  the  common  law  courts  declared  the  bonds 
void.  In  fact  the  power  of  the  ecclesiastical  courts  was  limited 
to  proving  the  wiQ,  granting  letters  of  administration  and 
requiring  an  inventory  to  be  filed.  Nor  could  the  courts  of  incompetency 
common   law    themselves    supervise    the     administration.       Their     common 

^  law  courts. 

forms  of  procedure,  as  will  be  explained  in  a  future  chapter, 
became  fixed  and  rigid  at  a  very  early  date,  and  they  had  no 
procedure  adapted  to  the  management  of  estates. 

The   defects   of   the    legal   scheme    of    administration    arise  Defects  of -the 
principally   from    two    causes.     (1)    The   courts    of  law  have  no     scheme. 
form    of   action    to   which    all   persons   interested   can    be   made   No  general 
parties,      the   judgment    in    which    shall    determine     the    rights   general  ac 
of  all.      Therefore  there  is  no  way  of  getting    a  general    account 
of    the    administration     binding    on    all.      The    account    taken 
on  a  plea  of  plene  administravU  is  binding  only  on  the  parties 
to  that  suit.      Hence   no   pro    rata    payments  or  payments  to  a  No  pro  rata 

payments, 

10  See  ?  7C2,  927. 
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class  of  persons,  whose  amounts   could    only   be    ascertained  by  a 

general  account,  can  be    ordered,  either    of    debts  or    of  legacies 

No  resort  to  q^     distributive     shares.      (2)     There     is     no    way    of     making 

real  property.  ^    '  ^  " 

real  property  available  for  the  payment  of  debts.  It  is 
true  speciality  creditors  generally  have  a  right  to  resort 
to  the  heir.  But  they  need  not  do  so ;  and  so  it  may 
happen   that  those    creditors    may   exhaust   the    personal    assets 

i^p™¥«J^p-and   leave    not    enough   to    pay    the    simple    contract    creditor^ 

assets,     ^hen  if  they  could  have  been  in  any  way  compelled  to  take  their 

debts  out  of  the  real  property  there  would  have  been  enough  to 

pay  all  the  debts.      The  same  may  happen  if  particular  creditors 

have  mortgages  or  other  hens  on  the  assets. 

provSild^for.  '^^^  foUowiug  principal  points  therefore  had  to  be  provided 
for.  (1)  To  compel  the  executor  or  administrator  to  give  security 
for  the  faithful  performance  of  his  trust  and  to  render  a 
proper  account,  (2.)  To  see  that  debts  of  equal  degree  were 
paid  proportionally  when  -there  were  not  assets  enough  to  pay 
them  in  full.  (3)  To  see  that  the  dififerent  portions  of  the 
assets  were  applied  in  the  most  advantageous  way  to  pay  debts. 
(4)  To  enable  legatees  and  next  of  kin  to  enforce  their  rights 
against  the  personal  representative.  (5)  To  find  sotne  way  to 
make  real  property  available  for  the  payment  of  debts, 

671.      When    the    jurisdiction     of    the    courts     of    equity 

ti^nto°iqX.^®°^™®  ^^^  estabhshed,  those  courts  were  found  competent 
to  deal  with  just  those  matters  which  the  common  law 
courts  could  not  and  the  ecclesiastical  courts  were  not  per- 
mitted to  manage.  The  equity  courts  were  not  hampered 
by  -any  forms,  and  could  entertain  suits  not  merely 
between  two  parties  for  one  of  whom  judgment  must  be 
given  against  the  other  unqualifiedly,  but  practically  between 
any  number  of  parties,  each  of  whose  rights  and  duties 
could  be  separately  declared  and  adjusted.  Thus  the  taking 
of  accounts  between  parties  became  one  of  the  common  heads 
of  equity  jurisdiction.  Also  by  means  of  their  doctrine  of  trusts, 
by  treating  the  personal  representative  as  a  trustee  for  all 
parties  interested,  the  courts  of  equity  were  able  to  arrange 
and  distribute  the  assets  in  a  just  and  advantageous  manner, 
to    compel    the    payment    of   legacies    and    distributive    shares^ 
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and     in     many    cases    by    means    of    equitable     liens   to   make 
real  property  available  as  assets. 

Ordinarily,  however,  there  is   no  need  to  resort  to  equity  or  Generally  oo 

_         ,  .,,.,..  Tn      resort  to 

tor  the  court  to  supervise  the  adramistration  in  any  way.  It  equity. 
the  estate  is  solvent,  it  makes  no  difference  in  what  order  the 
debts  are  paid,  since  they  are  all  fully  paid  in  the  end ;  and  if 
the  personal  assets  are  sufficient,  there  is  no  necessity  for  calling 
upon  the  land.  And  generally  executors  and  administrators  in 
fact  act  uprightly  and  respexjt  the  rights  of  legatees  and 
distributees.  When  therefore  the  will  has  once  been  proved 
or  administration  granted,  the  personal  representative  usually 
goes  on  arid  settles  the  estate  without  any  occasion  for  apply- 
ing to  a  court  of  equity.     But  if  the  estate  is  insolvent  or  if  any  iamiaistra- 

T/v»      1  ■  'IT  1     tion  suits. 

dispute  or  difficulty  arises,  any  party  mterested,  the  personal 
representative  himself,  a  legatee  or  one  of  the  next  of  kin  or 
a  creditor,  may  bring  the  matter  into  equity  by  means  of  what 
is  called  an  administration  suit,  to  which  all  persons  interested 
should  be  made  parties;  and  the  court  thereupon  assumes  the 
superintendence  of  the  entire  administration,  and  administers 
the  estate  on  equitable  principles,  treating  the  personal  represen- 
tative as  its  agent  for  that  purpose.  If  the  representative  has  inventory. 
not  already  ffied  an  inventory,  he  is  now  compelled  to  file 
one  in  the  court  of  equity ;  and  at  the  end  of  the  administra-  iooount. 
tion  he  must  render  to  that  court  a  fuU  and  correct  account 
of  the  assets  received  and  disposed  of  by  him  and  of  his  whole 
doings  as  executor  or  administrator,  which  must  be  sworn  to 
by  him,  and  as  to  the  correctness  of  which  the  court  will  make 
a  rigid  inquiry  if  any  interested  party  offers  objections  to  it 
or  any  part  of  it.  Sometimes  when  the  administration  lasts 
for  a  long  time  the  personal  representative  is  required  to  make 
provisional  accounts  from  time  to  time. 

In    England    an     administration     suit     la     broi^ht    in     a  Eqnitabie  act- 

^°  ministraticu 

cour ,  of  equity.  But  in  the  United  States  the  courts  of  i^  *|^j^^f ''"' 
probate  usually  have  the  powers  of  courts  of  equity  in  all 
matters  relating  to  administration,  and  exercise  without  any 
formal  administration  suit  being  instituted,  on  motion  or 
petition  by  any  person  interested,  all  necessary  supervision 
and     control     over    the     adminisi  ration,     so     that     a     suit     in 
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equity    is    rarely    necessary.      But     the     rules     and    principles 

.that  the  American  probate   courts   apply    are    the    same    in    the 

main    as     those     apphed    by    the     English     courts     of    equity, 

where    they    OT^nated,     though    many     of    them    have    been 

embodied  in  statutes,  and  some  of   the   English    rules  have  been 

rendered  inapplicable  by  statutory    alterations    of   the    law.      An 

inventory    and    a    final    account    are    required    as  a,  matter   of 

course  in    all   administrations,  it  being    the    official   duty   of  the 

court  to  see  that  they  are   filed  whether  asked  for  by  any  party 

.  or  not. 

Equitable  as-         672.     Equity   trcats   as    assets  and  brings  into  the  admini- 

sets.  1.       •/  ,      1       . 

stration    some   property   which    is    not    so    treated    at    law.      A 
Land  oharged  testator     may     by     his     will    charge    his    real     property    with 
the    payment    of   his    debts.      Such    a    charge    does    not   make 
the     land    the    property    of    the     personal    representative,    but 
creates    an    equitable    lien    or    hypothecation    upon    it    in    his 
favor,     which     the    court,     if    necessary,     will     enforce     by     a 
judicial    sale,     and    will    hand    over    the    proceeds   of  the    sale 
to    him.      Such    a   charge    is    now   unnecessary    in    most  of  the 
United  States,  because    of  the    statutory  provision,   already  men- 
tioned, by  which  the  court  can  order  a   sale    of  real   property  to 
ConstruotiTe  raisc   moucy   to   pay   debts ;    and    at   present     in     England    by 
statute    land    belonging    to    a   decedent   which   is   not   disposed 
of  by  his  will  but  permitted   to   descend   to    his  heir   is   treated 
t  and  devised  as  if  Charged  with  debts.    Sometimes  however  a  testator,  instead 

to  pay  debts,  ii-iti 

of  merely  chargmg   his  land  with  his  debts,  devises  the  land  to 
his  excutors  or  to  trustees  in  trust  to  pay  them.     This  creates  an 
ordinary  trust,  which  will  be   enforced   in   equity   like   any  other 
trust. 
Property  np-  A   pcrsou    who  has  a  general  power  of  appointment  av(.: 

volunteer,  property  may'  usually  appoint  to  his  own  use  or  to  that 
of  his  personal  representatives.  If  therefore  he  appoints  *o 
some  one  else  without  any  consideration,  and  does  not  leave 
assets  enough  to  pay  his  debts,  equity,  applying  the  general 
rule  that  a  gift  of  property  by  a  debtor  is  invalid  against 
his  creditors,  will  treat  the  appointee  as  a  trustee  for  the  personal 
representative,  and  will  compel  him  to  turn  over  the  property 
to  the  latter  to  be  used  in  paying  debts  if  necessary. 
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Keal  property  charged  with  the  payment  of  debts '  and 
property  over  which  the'  decedent  has  exercised  a  general  power 
of  appointment  in  favor  of  a  volunteer,  that  is,  of  a 
person  who  has  paid  no  consideration  for  it,  as  well  as  EquitaWa 
certain  equitable  property  belonging  to  married  women  which  married  wo- 
wiU  be  treated  of  in  another  place,  are  called  equitable 
assets. 

In  distributing    equitable    assets    among   the    creditors   when  Pajmentsto 

^  .  creditors   ml 

the  estate  is  insolvent  equity  disregards  certain  of  the  distinctions  "'^as'^'s""" 

between    different   classes   of   debts    which    are    or  were  observed 

at    law.       This    it    does_    on    the    ground    that    at    law    the 

creditors   could    not  get    at    such    assets    at  all,  and  if  they  seek 

the    aid   of  equity   they    must   be   content   to    receive    such    aid 

as    is    consonant    to    equitable    principles,    one    of   the    chief   of 

which  is  that  equality  is    equity.      Thus   it   does   not    allow    any 

preference  to  specialty  creditors  over  simple  contract  creditors  or  to 

creditors  who  have  ju(^ments.     Indeed  it  goes  farther  than  this; 

if  out  of  the  legal  or  ordinary  assets  partial  payments  have  been 

made  to  those  classes  of  preferred    creditors,    it    will    direct  that 

an    equivalent    amount    be    paid   to   the    non-preferred    creditors 

out  of  the  equitable  assets,  so    as   to   put   them   on   an    equahty 

with  the  others,    before    any   farther    payment    is   made   to   the 

latter.      This    doctrine   is    now    of  less    importance,    because   the 

equitable  rule  of  distribution    has  lately  been  adopted   by  statute 

in    England    and   in    many  of  the    United    States   for   all  assets 

both  legal  and  equitable. 

673.     Equity    also,    when    there    are    not    enough    assets  to   ■^^^?1™*°' 
pay  any  class  of  creditors  in   full,    wUl    not   permit  the   executor      ecjuity. 
or    administrator   to    favor   one    over    another,    but  compels  him 
to  treat  them  aU  ahke    and  pay   them   pro  rata   so   far  as  the 
assets    will    go.      Accordingly    if    a    creditor    sues    the    personal   Actions  by 
representative  and  gets    a   judgment   for   his   debt,    he   does  not 
thereby     acquire     any     advantage     over   other    creditors.       The 
judgment   determines    the    vaKdity    and    amount    of   his    claim, 
but  he  is  not  allowed  to  enforce   it   for    more    than    his   propor- 
tional share.      It  is  to  be  paid  only  in  the  course  of  administra- 
tion   like    other  claims.      The    same    principle    is    applied   to  the    Retainer. 
personal    representative's    right    of  retainer    for   his    own    debt; 
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he  can  only  retain  so  much   of  it   as   is   in   proportion   to  what 
is  paid  to  other  creditors  of  the  same  class. 
Timo  for  pre-  A  time    is    fixcd    bv  the    court  within  which    creditors    are 

eenting  ,     .        ,    . 

claims,  to  present  their  claims  to  the  personal  representative ;  and  until 
that  time  has  expired  he  ought  not  to  pay  any  claims.  If  he 
does  so,  he  does  it  at  his  own  risk.  After  the  expiration  of  the 
time,  when  all  the  creditor's  claims  have  come  in,  it  is  possible  to 
see  how  far  the  assets  will  go  in  paying  the  debts,  and  they  are 
ordered  to  be  paid  accordingly.  Sometimes  partial  payments  are 
made  from  time  to  time  as  the  personal  representative  succeeds 
in  getting  in  the  assets.  If  any  creditor  presents  his  claim 
after  the  time  limited,  he  is  still  entitled  to  be  paid  if  the 
personal  representative  happens  to  have  left  in  his  hands  any 
assets  available  for  that  purpose,  but  not  otherwise. 
AppiioEitionof         674.     When    it   is   necessary   to   use    a    part    only  of   the 

assets  to  pay  *^  jr  ./ 

debts.  assets  for  the  payment  of  debts,  it  is  evidently  a  matter  of 
importance  to  the  legatees  and  next  of  kin,  and  whenever  real 
property  can  in  any  way  be  got  at  also  to  the  heirs  and 
devisees,  which  of  the  assets  are  to  be  so  used.  It  is  for 
the  interest  of  the  heir,  for  example,  that  all  debts  be  paid  out  of 
personalty,  but  of  legatees  or  next  of  kin  that  the  real  property  be 
Mnraimiiig  of  rcsorted  to.     The  arrangement  of  assets  in  a  certain  order  for  the 

assets. 

payment  of  claims,  and  directing  claims  to  be  paid  out  of  one 
fund  before  resorting  to  a  different  fund,  is  known  as  the  mar- 
shaling of  assets.  It  is  of  frequent  occurrence  in  equity,  not  only  in 
the  administration  of  the  estates  of  deceased  persons  but  in  cases 
of  bankruptcy,  of  setthng  up  the  affairs  of  partnerships  and  com- 
panies, and  generally  where  various  persons  have  mortgages,  hens 
or  claims  covering  in  part  the  same  property.  Equity  in  such 
circumstances  will  usually  on  the  application  of  any  party  in 
interest  marshal  the  assets  so  as  to  apply  them  in  the  most 
advantageous  manner. 

''ordeTof'ap'''  ^^^^  ^^^  established  an  order  for  the  application  of 
plication,  assets  in  the  payment  of  debts.  This  is  based  on  the 
expressed  or  presumed  intention  of  the  decedent  him- 
self, and  follows  two  general  principles,  namely,  that 
property  which  the  deceased  has  not  specificaUy  disposed  of 
otherwise    should  be   used   for   paying   his  debts  before  property 
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which  he  has  so  disposed  of,  and  that  personal  property 
should  he  used  rather  than  real  property.  The  primary  The  general 
fund  for  the  payment  of  debts  is  what  is  called  the  general  ^^'^°"'''^" 
personalty,  which  consists  of  such  personal  property  as  the 
deceased  has  not  specifically  bequeathed  by  his  will ;  if  there  is 
no  wiU,  it  includes  all  of  the  personal  property.  All  debts  should 
be  paid  out  of  that  so  far  as  it  will  go.  If  that  is  not  other  nseets. 
sufficient,  then  if  the  deceased  has  by  his  will  devised  real 
property  to  his  executors  for  the  purpose  of  having  it  used  to  pay 
his  debts,  and  not  merely  charged  it  with  the  payment,  such  real 
property  should  next  be  taken.  After  that,  real  property  which 
has  descended  to  the  heir,  i.e.  as  to  which  the  decedent  has 
expressed  no  intuition,  is  to  be  resorted  to,  and  then  land  devised 
but  charged  with  the  payment  of  debts,  i.e.  as  to  which  the 
testator  has  expressed  an  intent  that  it  shall  go  to  the  devisees 
but  that  it  may  be  used  to  pay  debts  if  necessary.  The  above 
includes  all  the  property  as  to  which  the  testator  has  expressed 
no  intention  or  has  indicated  a  vnlUngness  that  it  may  be  apphed 
LQ  payment  of  debts.  If  that  is  not  sufficient,  it  becomes  neces- 
sary to  take  for  that  purpose  the  property  which  the  testator  has 
devoted  to  other  uses.  Personal  property  forming  the  subject 
matter  of  specific  or  demonstrative  legacies  should  next  be  sold  to 
raise  the  money  necessary,  and  after  that,  in  the  United  States,  land 
disposed  of  by  will  and  not  charged  with  debts.  Then  comes  pro- 
perty appointed  to  volunteers  under  a  power,  and  as  a  last  resort 
the  widow's  paraphernaha. 

fi'J'S      But     although    the     above    is    the    order    of    appli-  intemiDtious 

^ '"•  °  ■*-■*■  of  the  eqiiit- 

cation     of     assets    which    equity    considers    proper,     the     court   nUe  order. 

can    not    directly    prevent    creditors    from    enforcing   then-   legal 

rights.      It   may   happen    therefore    that  a  creditor  in  fact  takes 

his    pay    out    of   a    fund   which   imder   the    equitable  rule  ought 

not   to    have    been  used  for  the  payment   of  his  debt.      In   that 

case    the    person   who    would    have    been    entitled '  to    that  fund  Subrogation. 

has    a    right   in    equity   to    stand    in    the    place    of  the  creditor 

and  enforce    for   his    own   reimbursement    any   claim    which    the 

creditor  would   have    had    against    some    other   fund   from  which 

payment  ought  to  have  been  made."    This   is   called    subrogation. 

In  various  cas  «  of  the  marshaling  of  assets  subrogation  may  occur. 
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For  instance  when  the  general  personalty  is  sufficient  to  pay  all 
the  debts,  so  that  no  other  portion  of  the  assets  ought  to  be  used 
for  that  purpose,  it  may  happen  that  a  specialty  creditor  will  sue 
the  heir  at  law  and  force  him  to  pay  or  a  secured  creditor  wiE 
enforce  his  lien  on  a  chattel  specifically  bequeathed.  Equity  can 
not  prevent  his  doing  so ;  but  in  such  a  case  the  heir  or  the  specific 
legatee  will  be  subrogated  into  the  place  of  the  creditor,  and 
will  have  a  claim  to  be  reimbursed  out  of  the  general  personalty. 
Or  the  personal  representative  may,  without  waiting  for  the 
creditor  to  act,  at  once  pay  him  off  out  of  the  general  personalty 
and  so  firee  the  realty  or   specific   legacy  from  his  claim.     When 

Exoneration,  a  claim  Or  charge  is  in  any  manner  taken  off  from  one  fund 
and  put  upon  another,  the  former  fund  is  said  to  be  exonerated. 
Exoneration  is  a  "common   incident    of  the   marshaling  of  assets. 

locke  Kicg'i  But  in  England  by  Locke  King's  act^  it  is  provided  that 
land  descended  or  devised  shall  not  be  exonerated  from  a 
mortgage  or  hen  upon  it,  unless  the  decedent  has  expressed  an 
intention  to  have  that  done.  Therefore  if  a  mortgagee  obtains  his 
pay  out  of  the  personalty,  the  personal  representative  is  subro- 
gated into  the  mortgage  and   may   foreclose    it   against  the  heir 

Exoneration  or  dcvisce.      A   testator   may    by   his  will  exonerate  any  portion 

of  his  property  and  direct  out  of  what  part  of  it  debts  shall   be 

paid,  or  may  establish  such  order  of  appUcation  as  he  pleases. 

676.     Having   seen    to    the   payment   of   creditors,  and  as- 

Aoconnt.    certained  by  means  of  a  proper  accounting  what  assets  remain  in 

the  hands  of  the  executor   or   administrator  for  distribution,    the 

Disuibuiion.  court  of  equity  will  direct  him  to  distribute  it  to  the  legatees  or 
next  of  kin  according  to  their  rights,  whether  he  has  assented  to 
their  claims  or  not. 

"  17  and  18  Vict.  c.  113. 
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CHAPTER    XLVI. 

BANKRUPTCY  AND  ASSIGNMENTS  FOE 
CEEDIT0E8. 

677.     A  person  who    can    not   pay  his    debts  is   said  to  be    insoiveiioy 
insolvent.     Insolvency  is  a  condition  of  fact.     A  bankrupt  is  one    °'raptcy. " 
who  has  been  declared   to    be    such  by  a  decree    of   a  coui-t  and 
his.  propei-ty  taken  from  him  to  be  administered  for  the  benefit  of 
his  creditors  under  the  supervision  of  the  court. 

By  the  constitution  of  the  United  States    bankruptcy  is  one  National  ana 

^     •^  state  law  in 

of  the  subjects  that    fall    under   the  jurisdiction    of  the  national   *^|ta"es^'* 
government.      The    bankruptcy    acts    are    national    statutes,"  and 
bankruptcy  proceedings  are   in    the  United  States  District  Courts. 
But  some  of  the  states  have  laws  for  the  administration  of  the    tosoivct.* 

laws. 

property  of  insolvent  debtors  for  the  benefit  of  their  creditors, 
under  which  a  kind  of  bankruptcy  may  take  place.  These  are 
generally  known  as  insolvent  laws,  to  distinguish  them  from 
the  national-  bankruptcy  laws,  and  proceedings  under  them  as 
proceedings  in  insolvency.  The  same  general  principles  apply  to 
such  proceedings  as  to  proceedings  in  bankruptcy,  but  with  some 
differences  in  details.  It  proceedings  are  begun  under  a  state 
law,  they  are  superseded  by  the  subsequent  commencement  of 
banloniptcy  proceedings  under  a  national  law,  the  authority  of  the 
national  government  being  paramount.  There  have  been  several  Bankruptcy 
national  bankruptcy  acts, 

A  person  who   is   insolvent    and  unable  to  pay  his  creditors  I'lefeiencoa 

^  ^   ''  among  credi- 

in  full  has  a  right   to    prefer   one    to    another,  paying  a  favored       '°™- 
creditor  his  entire    claim  and  letting   others   go   unpaid.     Also    a    judgmest 
creditor  who  sues   for   his   debt,    gets  judgment    and    seizes  the 
debtor's  property  on   execution   obtains  an  advantage    over   other 
creditors,  so  that  as  soon  as  a  man  is  insolvent    or    suspected   to 
be  so  every  creditor  has  a  strong  motive  for   suing  him.     There- 
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fore  it  often  happens  that  the  property  of  an  insolvent  is  very 
unfairly  distributed  among  his  creditors  or  is  wasted  by  the 
expenses  of  law  suits,  or  even  that  a  person  who  is  not  really 
insolvent  but  would  have  paid  all  his  debts  had  he  been  let 
alone  is  driven  into  insolvency  and  ruin  by  importunate  creditors. 

Tiie  bank-  To  prcvent,  those  evils  and  secure  justice  among  all  creditors  is  the 

"TtotateT/'aim   of  the   bankrapt   law.     The   law    of   bankruptcy    is    wholly 

statutory.     The  first  acts  were  passed  for  the  benefit  of  the  mer- 

cahtile  community,  and  under  them  only  traders  coidd   be  made 

bankrupts ;  but  now  any  one  may  be. 

vpiuntory  SYS.     Bankruptcy    is   voluntary  or  involuntary.     The  former 

"  '"^'  "''■  is  whejre  a  person  is  declared  a  bankrupt  at  his  own  request.  ^If 
a  person  finds  himself  insolvent  or  embarrassed,  and  wishes  to 
protect  himself  against  suits  by  his  creditors  or  secure  an  equitable 
division  of  his  property  among  them,  he  may  present  a  petition 
to  the  court  of  bankruptcy  praying  to  be  declared  a  bankrupt. 

in7oiniitn,i7  g^g.     Involuntary  bankruptcy  is  where  a  creditor  or  creditors 

buukrupcy.  .  « 

present  the  petition.  The  •  debtor  is  entitled  to  notice  of  the 
petition  and  an  opportunity  to  oppose  it,  and  an  adjudication 
can  not  be  made  against  him  unless  he  is  proved  to  have  corn- 
Act  of  baut  mitted  an  act  of  bankruptcy.  What  is  an  act  of  bankruptcy  is 
defined  by  statute..  In  general  it  is  one  which  shows  that  the 
party  is  insolvent  or  that  he  is  attempting  to  defraud  his  creditors 
or  prevent  or  hinder  them  from  getting  their  dues,  such  as  not 
paying  his  mercantile  debts  or  judgments  obtained  against  him 
within  a  certain  time  after  they  are  due,  giving  notice  of  a 
suspension  of  payments,  conveying  away,  disposing  of  or  conceal- 
ing his  property  to  prevent  his  creditors  from  seizing  it  or  in 
other  ways  manifesting  such  an  intent,  or  absconding  to  avoid 
his  creditors.  In  a  voluntary  bankruptcy  the  filing  of  the  petition 
by  the  insolvent  is  an  act  of  bankruptcy. 
Assignees  in  680.    If  the  debtor  is  adjudged   a   bankrupt,   one  or  more 

assignees  or  trustees  are  appointed  by  the  court  or  by  the 
creditors  of  the  bankrupt  at  a  meeting  of  creditors  called  for  that 
purpose,  to  whom  all  the  property  of  the  bankrupt  botii  real 
and  personal,  except  such  property  as  would  be  exempt  from 
seizure  on  execution,  is  transferred  either  by  the,  mere  decree  of 
the   court    oi    by  a    deed  executed  by  some    officer    of  the   court 
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trader  its  orders.     The   assignee   must  give  bonds  for  the  faithful 
execution    of  his   trust.     His  powers  and  duties   are   substantially  ^tks'ot'aa 
the     same    as    those    of     the   .administrator    of     a    deceased     signeos. 
person. 

681.     Pending  the  proceedings  in  bankruptcy  all  suits  against  ^'''^o'^"'*'' 
the   bankrupt   by   his   creditors   in    other  courts    are   stayed,    all 
property  of  his  which  has  been  attached  in  such  suits  is  released,  Dissolution  oi 

•■■*■•'  '  lieus;  avoid- 

and  transfers   of   his   property  or  payments  of   money  made  by  ^^^j^g'^.*™"^' 

him   within    a   certain    time    before   the    commencement   of  the 

proceedings,    except    to   purchasers    or   payees   in    good  faith  and 

for  valuable  consideration,  are  avoided,  so  that    no    creditor   shall 

be  able  to  obtain  an  uniust  preference.     A  time  is   fixed  within     Proof  of 

■^  claims. 

which  creditors  must  present  their  claims  and  make  oath  to  their 
correctness,  and  notice  of  this  is  given  to  the  creditors.  If  any 
creditor's  claim  is  disputed  by  -the  assignee  or  by  any  other 
creditor,  its  vahdity  is  decided  either  by  the  bankruptcy  court  itself 
or  in  an  jjrdinary  action  brot^ht  for  that  purpose  by  the  creditor, 
with  the  permission  of  the  court  of  bankruptcy,  against  the  assignee 
in  some  competent  court.  Such  creditors  as  duly  prove  their  claims 
become  parties  to  the  bankruptcy  proceedings.  Immediately  after  Meetings  of 
the  adjudication  of  bankruptcy  a  meeting  of  the  creditors  is  called 
for  the  election  of  an  assignee ;  and  other  meetings  are  held 
from  time  to  time  during  the  pendency  of  the  proceedings,  to 
which  the  assignee  makes  reports  of  his  doings. 

The  course  of  the  administration  of  a  bankrupt's  estate  is  course  of  aa. 
very  nearly  the  same  as  that  of  a  deceased  person's  in  equity,  and 
the  courts  of  bankruptcy  have  so  far  as  necessary  for  the  purposes 
of  the  administration  the  powers  of  courts  of  equity.  The  assignee 
must  make  an  inventory  of  the  assets  and  file  it  in  the  court. 
He  must  collect  the  assets  and  turn  them  into  money,  and  pay 
the  creditors'  claims  according  to  the  order  of  preference  estab-  - 
Hshed  by  statute,  which  is  usually  substantially  the  same  as  among 
claims  against  the  estate  of  a  decedent.  If  there  are  not  assets 
enough  to  pay  any  class  of  claims  in  full,  he  must  pay  them  as 
far  as  he  can  pro  rata.  And  he  must  render  an  account  at  the 
end  of  his  administration.  If  the  estate  turns  out  not  to  be 
insolvent,  any  surplus  that  remains  after  paying  the  debts  and 
the  expenses  of  the  proceedings  is  returned  to  the  bankrupt.     The 
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^itte'baSf  ^3'ii'^^pt    ^a^y   ^   compelled    to     submit .  to    an    examination 
rupt      before   an   officer   of  the   court   as   to   his   property,   debts   and 
deahngs. 
Discharge  of  After   the  proceedings   are    finished  the  bankrupt  may  apply 

the  bankrupt.  _^   j,  ;,■     -u  f  U      f  I,-      A   L  ■ 

to  the  court  for  a  discharge  irom  so  much  oi  niB  debts  as  remam 
unpaid, ;  •which  application-  any  creditor  has  a  right  to  oppose.  If 
the  bankrupt  has  not  been  guilty  of  any  fraud  or  misconduct 
either  in  the  course  of  the  proceedings  or  before  their  commence- 
ment in  contemplation  of  bankruptcy,  the  discharge  is  usually 
granted,  the  law  considering  that  when  a  person  has  been 
plunged  into  bankniptcy  by  mere  misfortune  without  any  fault  of 
his,  and  has  honestly  given  up  all  his.  property  to  his  creditors,  it 
is  a  less  evil  that  his  creditors  should  lose  a  portion  of  their  dues 
and  the  bankrupt  be  left  free  to  commence  business  again  than 
that  he  should  be  embarrassed  for  years  and  perhaps  for  the  rest 
of  his  life  with  a  burden  of  old  debts. 

Composition  682.     Somctimes  after  proceedings  in  bankruptcy  ^ave  been 

court,  begun  the  court  will  permit  the  bankrupt  to  make'  a  composition 
with  his  creditors,  that  is,  to  enter  into  an  arrangement  with 
them  to  pay  their  claims  or  a  portion  of  them  on  such  terms  as 
they  may  agree  upon.  The  court  usually  has  power  to  compel  a 
minority  of  the  creditors  to  consent  to  a  reasonable  composition 
that  is  opproved  of  by  the  majority  or  sometimes  by  more  than 
a  mere  majority,  for  instance  by  two  thirds.  A  composition 
generally  provides  for  the  payment  of  the  debts  in  fiiU  or  in  part 
by  instahnents  and  the  discharge  of  the  debtor,  and  the  debtor 
usually  gives  security  for  its  performance/  Upon  its  approval 
by  the  court  the  debtor's  property  is  restored  to  him,  and  the 
bankruptcy,  proceedings  are  stayed,  but  may  be  revived  if  he  fails 
to  carry  out  the  composition. 
.o™a,  ^  composition  with  his  creditors  is  often  made  by  a  debtor 

without  any  proceedings  in  bankruptcy  having  been  begun,  by  a 
voluntary  agreement  to  which  aU  the  creditors  become  parties. 
Thus  the  expenses  of  bankruptcy  are  saved,  and  there  is  more  to 
divide  among  the  creditors.  This  can  generally  be  done,  and  is 
the  better  way,  when  the  creditors  have  confidence  in  the  debtor 

con^jiara-   that  he  will   deal   fairly  with   them.      Although   in   general   the 
payment  of  a  part  of  a  debt  is  no  consideration  for  an  agreement 


"O* 
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to  release  the  remainder,  yet  in  a  composition  the  giving  security 
by  the  debtor  or  the  mutual  agreements  of  all  the  parties  -forms  a 
sufficient  consideration.  If  however  any  secret  arrangement  is  rmua  on  th* 
made  between  the  debtor  and  any  creditor  to  give  that  creditor 
any  advantage  which  the  other  creditors  do  not  get,  as  for 
instance  to  pay  him  a  larger  proportion  of  his  debt  than  is  paid 
to  the  others,  to  ^  give  him  additional  security  or  to  pay  him  a 
separate  consideration  for  consenting  to  the  composition,  that  is 
a  fraud  upon  the  other  creditors  and  makes  the  composition 
voidable.  But  if  it  is  done  openly  and  with  the  consent  of  the 
other  creditors,  one  creditor  may  be  treated  differently  from  the 
rest.  , 

683.     An  assignment  for  the  benefit   of  creditors,  which  is   General  as- 

°  signinent. 

also  called  a  general  assignment,  is  a  kind  of  private  bankruptcy. 
It  is  where  a  debtor  ass^s  the  whole  or  a  considerable  part  of 
his  property  to  an  assignee  selected  by  himself,  to  be  sold  and  the 
proceeds  distributed  among  all  his  creditors  or  among  certain 
creditors  specified  in  the  assignment  or  such  as  shall  consent  to  it. 
Such  an  assignment,  however,  is  an  act  of  bankruptcy,  and  if  au  act  of 
bankruptcy  proceedings  are  begun  within  due  time  thereafter, 
it  is  void  against  the  assignee  in  bankruptcy. 

At    common    law    in    a   general  assignment  the  debtor  may  Prefereneea 

°  °  •  1    among  ccecli- 

create  preferences    among   his   creditors,  directing  the  assignee   to       to™- 

pay  some  in  full  before  paying  anything    to    the  others,  a  power 

which  may  easily  be  taken  advantage  of  to  give  unjust  preferences, 

as   for    instance  to    the    debtor's  own   relatives  and  friends.     At  ^'^"^0^/®^" 

present  however   there    are    statutes   regulating  such  assignments, 

which    restrict  the  power  of  preference  and  contain  various  other 

provisions   to    prevent   fraud  and   secure   fair   treatment   of  the 

creditors. 
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CHAPTEK    XLVII. 

PECUNIARY  CONDITION. 

^Eigiitpf  pecu-  684.  There  is  still  another  right  in  rem;  which  has  received 
mo,ry_oondi.  ^^  ^^^^  becausc  it  has  not  generally  been  recognized  as  a 
separate  right.  _It  may  be  conveniently  designated  as  the  right 
of  pecuniary  condition.  Its  content  is  the  holding  of  value  or 
purchasing  power  in  any  form,  the  total  value  of  all  a  person's 
belongings.  Any  pecuniary  loss  which  a  person  suffers  is  a 
violation  of  this  right.  It  is  usually  confounded  with  the  right 
of  property;  but  it  differs  from  property  in  the  following  respects. 
685.  (1)  Property  relates  to  the  possession  or  physical 
Eeiatesto  condition  of  things,  but  has  no  relation  to  their  value.'  This 
right  on  the  other  hand  has  to  do  with  the  value 
of  things,  but  not  with  their  possession  or  physical  condition, 
except  indirectly  so  far  as  these  may  affect  their  value.  Thus 
if  A  wrongfully  tears  down  a  building  on  B's  land,  that  is 
a  violation  of  the  right  of  property  in  the  land  because  it 
changes  its  physical  coiidition,  and  also  of  B's  right  of 
pecuniary  condition  because  the  land  is  thereby  made  less 
valuable.  But  if  A  wrongfully  builds  an  elegant  mansion  on 
B's  vacant  lot,  and  thus  greatly  enhances  the  value  of  the 
lot,  that  is  equally  a  violation  of  B's  property  right,  but  not 
of  the  present  r^ht.  On  the  other  hand  if  A  builds  a  high 
brick  wall  on  the  edge  of  his  own  land  and  so  shuts  off  the 
view  from  B's  windows  and  makes  his  house  less  valuable, 
B's  property  right  is  not  violated,  though  his  right  of  pecuniary 
condition  is. 
ABingie  •  (2)    Each   property  right  is   a   distinct    and   separate  right, 

and,  if  a  normal  one,  has  a  specific  material  thing  for  its  subject. 
A  person  may  have  any  number  of  property  rights.  But  the 
right  of  pecuniary  condition  has  no  thing  for  its  subject, 
and   a   person    has   only    one   general   right  of   this   kind,   just 

1  See  1 436. 
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as    he    has    a    single   and    indivisible    right    of   bodily    security 
or  liberty. 

(3)  The  duties  that  correspond  to  the  two  rights  are  Difference  in 
largely  different.  Those  corresponding  to  the  present  right  are  spending 
mainly  duties  not  to  act  fraudulently  or  mahciously,  whereas 
most  of  those  corresponding  to  property  rights  are  duties  of 
reasonableness  merely  or  even  peremptory  duties,  or  if  they 
are  duties  of  intention,  no  more  than  simple  intention,  and 
not  culpable  intention,  is  meant.  That  is,,  if  an  act  causes  a 
violation  of  a  property  r^ht,  there  ls  generally  an  actionable 
wrong,  though  the  violation  was  merely  negligent  or  was  done  with 
a  simple  intent  to  produce  a  certain  consequence  but  in  entii'e 
good  faith  and  without  any  knowledge  that  the  conseq[uence  was 
one  that  ought  not  to  be  produced,  and  sometimes  though  neithei 
intention  nor  negligence  was  present;  but  if  the  result  of 
the  act  is  merely  pecuniary  loss,  without  any  violation 
of  the  right  of  property,  it  is  seldom  actionable  uhIisbs 
it  was  done  with  malice  or  intent  to  defraud.  Thus  k* 
a  tenant  for  life  holds  without  impeachment  for  waste,  he 
is  ordinarily  not  guilty  of  any  wrong  against  the  reversioner 
if  he  commits  waste.  The  reversioner's  property  right  is  not 
thereby  violated,  because  that  riglit  is  itsejf  subject  to  the 
r^ht  of  the  tenant  to  commit  waste.  But  if  the  tenant 
commits  waste  maliciously,  with  an  intent  to  cause  pecuniary 
damage  to  the  reversioner,  thus  breaking  a  duty  which  corres- 
ponds to  the  rignt  of  pecuniary  condition,  and  actually  causes 
such  damage,  the  reversioner  may  have  an  action  for  the  wrong. 
So  if  A  has  a  well  upon  his  land,  and  B  for  his  own  pui^poses 
and  without  any  intent  to  injure  A  excavates  in  adjoining 
land  and  so  cuts  off  the  supply  of  v/ater  from  the  well,  A  has  no 
remedy,  even  though  B  does  not  own  the  land  where  he 
excavates  and  has  no  right  to  dig  there,  and  even  though  A 
thereby  suffers  pecuniary  loss.  No  property  right  of  A's  is  violated, 
and  B's  act,  not  being  malicious,  is  not  a  breach  of  any  duty 
which  corresponds  to  A's  right  of  pecuniary  condition,  which 
is  violated.  But  if  the  excavation  causes  A's  land  to  cave  in, 
then  his  right  of  support,  which  is  a  property  right,  being 
violated,  he  may  have  an  action   whether   the  act  was  malicious 
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or  not,  the  duty  that  corresponds  to  the  right  of  support  being 
a  peremptory  duty  not  to  remove  the  support;  or  if  the  act 
were  mahcious,'he  could  sue  for  the  injury  to  the  well,  basing 
his  suit  on  the  pecuniary  loss, 
vioiattonofa  686.  The  violation  of  any  right,  whether  a  right  in  rem 
d«mase.  or  in  personam,  i.e.  the  impairment  of  any  condition  of  fact 
which  the  law  protects,  is  conclusively  presumed  to  cause  pecn- 
niary  damage,  that  is,  to  cause  a  violation  also  of  the  right  of 
pecuniary  condition     This  principle  will  be  again  adverted  to,* 

EopriTafaon  Another   closely  analogous   principle    is   that  every   right   is 

conclusively  presumed  to-  have  a  pecuniary  value,  so  that  to 
deprive  a  person  of  a  right  amounts  per  se  to  a  violation 
of  his   right   of  pecuniary   condition.'      And   in   the    same  way 

Aeanmption  every  duty  may  be  said  to  have  a  negative  pecuniary  value. 
To  be  subjected  to  a  new  duty  impHes  pecuniary  damage;  there- 
fore it  is  a  tort  fraudulently  to  induce  a  person  to  enter  into 
a  contract  and  thus  assume  upon  himself  a  duty,  even  before 
"the  contract  is  performed  by  him  and  even  though  it  is  in  fact 
an  advantageous  one  to  him. 

toss  o!  time  So  loss  of  time  and  Expenditure  of  labor  import  pecuniary  loss 

even  though  it. is  not  shown  that  the  party  would  otherwise  have 
made  any  profitable  use  of  his  time  or  labor ;  but  this  is  not 
true  of  the  doing  of  any  act  which  the  party  was  already  bound 
to  do,  e.g.  if  a  person  is  induced  by  fraud  to  perform  a  contract 
which  he  had  resolved  not  to  perform. 

.tf./jiflttr.umti--'         687.     If  a  person  is  deprived  of  purchasing  power  which  he 

MsiumcMsaivs..  already  has  in  his  hands,  if  his  property  is  taken  from  him,  destroyed 
or  depreciated  in  value,  if  he  is  compelled  or  induced  to  pay  out 
money,  loses  a  valuable  right  or  is  subjected  to  a  new  duty,  there 
is  no  doubt  that  his  right  of  pecuniary  condition  is  violated.  But 
a  person  may  also  suffer  pecuniary  loss  by  being  prevented  from 
acquiring  some  gain  which  he  would  have  acquired.  These 
two  kinds  of  loss  are  calied  by  the  civilians  damnum  emergens 
and  iMOrum  cessans.      As   to   the   latter   the   authorities  appear 

»  See  1 896. 

3  As  to   the   difference  between   violating   a  right  and  depriving  the 
-  iiolder  of  it,  see  J  250. 
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to  hold   that   the  being   deprived   of  a   gain   which   one   would  whendeprf- 

,  ,       .  -I      -  n      1  vation  of  a 

nave  made  is  not  a  vioJation    of  this   nght,    and  therefore   can  e^iiuvioiates 

^^      '  thisrigJit. 

not  be  a  ground  for  an  action,  unless  the  party  had  what  is 
called  a  special  right  to  acquire  it/  In  a  leading  case  on  this 
point  the  plaintiff  was  the  owner  of  land  with  trees  on 
it,  to  which  wild  rooks  had  long  resorted  to  build  their  nests, 
and  he  had  been  accustomed  to  make  a  profit  by  taking  and  selhng 
the  young  rooks.  The  defendant,  maliciously  intending  to 
drive  the  rooks  away  and  prevent  others  from  setthng  there, 
and  so  to  deprive  the  plaintiff  of  his  profits,  discharged  guns 
near  by  and  frightened  the  birds  away,  so  that  the  plaintiff 
was  unable  to  take  as  many  young  rooks  as  he  otherwise  would 
have  taken.  It  was  held  that  no  wrong  had  been  done  to 
the  plaintiff,  no  right  of  his  having  been  violated.  He  had 
no  property  right  in  the  old  rooks,  which  were  ferae  naturae; 
and  although  he  would  have  had  a  qualified  property  prffpter 
impotent iam  in  such  of  the  young  as  were  actually  hatched 
ia  the  nests  on  his  land,  the  damage  in  this  case  consisted 
in  preventing  the  old  birds  from  nesting  there  at  all.  Nor, 
as  the  court  thought,  was  there  any  deprivation  of  any  gain 
which  he  had  a  special  right  to  acquire.  So  where  the  plaintiff's 
father  had  made  a  will  devising  a  farm  to  the  plaintiff,  and 
the  defendant  by  fraud  induced  him  to  revoke  it,  it  was  decided 
that  no  right  of  the  plaintiff's  had  been  violated,  he  having  no 
special  right  to  acquire  the  farm. 

688.     As    to    what    constitutes    such    a    special    right    to  special  right 

,.,...,,  to  acquire  a 

acquire  a  gam  that  its   depnvation    wul   amount   to   a   violation.     «»■''»■ 
of  the    right    of  pecuniary   condition,    no   general   rule   has  been 
laid   down.      But   some   particular  cases  have   been   adjudicated 
upon. 

The   profits   which   a   person,  would   make   from   a   sale   of  g^J°**r°f * 
his    property,    from    carrying    on    any    lawful    business   or    from 

*  The  writer  believes,  and  has  in  another  place  (Terry,  Leading  Princi- 
ples of  Anglo-American  Law  §  352  et  seq.)  tried  to  show,  that  the  decisions  to 
this  eS'ect  are  based  upon  a  confusion  of  ideas,  and  are  wrong.  Perhaps 
if  the  matter  were  now  properly  presented  to  a  court  of  last  resort  they 
would  be  overruled,  and  the  more  equitable  and  reasonable  principle 
established  that  any  deprivation  of  gain  is  a  violation  of  this  right. 


business. 
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any  expenditure  of  capital  or  labor,  even  though  in  an 
isolated  transaction  and  not  strictly  in  the  course  of  a 
regular  business,  are  gains-  which  he  has  a  special  right 
to  acquire,  and  to  deprive  him  of  them  is  a  violation 
of  his  right.  Thus  where  the  plaintiff  had  made  a  decoy 
pond  on  his  land  for  the  purpose  of  attracting  wildfowl 
which  he  caught  and  sold, .  and  the  defendant  maliciously 
frightened  them  away,  this  was  held  a  tort,  the  court  saymg 
that  the  plaintiff  had  expended  money  and  sJdll  in  bringing 
the  birds  there,  and  that  that  was  a  profitable  way  of  employ- 
ing land  and  a  species  of  traide. 
Performance  A   pcrson   has   also   a   Special    right    to    acquire    any    gain 

which  would  come  to  him  by  the  performance  of  any  contract 
or  perfect  legal  duty  owed  to  him  by  another  person.  There- 
fore it  is  a  violation  of  right  fraudulently  to  induce  a  party 
to  a  contract  to  break  it  or  maUciouSly  to  prevent  an  officer 
from  serving   a   writ   in   an    action,    whereby   the    plaiatiff  loses 

i^p«f'io'   his   debt   or   remedy.     Perhaps   the    same    rule    applies    to    an 
imperfect  legal  duty. 

Legal  reia-  Any  gain  which  a    person   might  get   through   a  recognized 

legal  relation  in  which  he  stands  seems  to  be  also  considered 
as  one  to  which  he  has  a  special  right.  Thus  to  entice  a 
person's  servants,  to  leave  him  when  they  have  no  right  to 
leave  is  a  violation  of  his  rights  in  the  servants.'  But  even 
though  they  have  a  right  to  leave,  maliciously  to  entice  them 
away  or  to  intimidate'  them  so  that  they  refuse  to  work  may  ba 
a  wrong,  if  it  causes  a  pecuniary  loss  to  the  employer. 

s  See  S 1009. 
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B.    DUTIES  CORRESPONDING  TO  RIGHTS  IN  REM. 

CHAPTEE    XLVIII. 

DUTIES. 
689.     Havinfif   treated   of  rights    in  rem,  i.e.  certain  states  AiTangemeni 

°  .       .  °f  duties. 

of  fact  whicli  the  law  protects,  it  is  now  necessary  to  discuss 
the  corresponding  duties,  i.e.  the  acts  which  the  law  commands 
or  forbids  because  they  tend  to  conserve  or  impair  those  states 
of  fact.  The  possible  acts  which  a  person  ma.y  do  are  infinite 
in  number  and  variety,  and  can  not  be  divided  into  groups,  as 
few  and  as  clearly  defined  as  the  states  of  fact  which  make  up 
the  contents  of  rights.  Therefore  the  lines  between  the  different 
duties  have  to  be  somewhat  arbitrarily  drawn ;  different  persons 
would  probably  draw  them  differently.  There  is  not  any 
authoritative  or  generally  accepted  grouping  of  the  various  kinds 
of  conduct  under  heads  as  separate  legal  duties.  At  common 
law  the  forms  of  action,  which  will  be  hereafter  described,^ 
furnished  a  scheme  for  the  arrangement  of  duties;  and  by  the 
old  writers  duties  were  generally  treated  of  incidentally  in 
connection  with  the  actions  by  which  breaches  of  them  were 
redressed."  But  that  arrangement  never  had  any  scientific  or 
logical  character,  and  the  old  form  of  action  are  now  disused. 

In  the  classification  of  duties  here  adopted  no  attempt  has 
been  made  to  define  them  so  thaTt  they  shall  be  mutually 
exclusive.  They  are  often  recognized  in  law  as  overlapping  upon 
each  other,  so  that  the  same  act  or  omission  may  be  a 
breach  of  several  different  duties.  In  a  general  way  the  division 
of  duties  in  §242  is  followed,  peremptory  duties  coming  first, 
then  duties  of  rearanableness  and  lastly  duties  ,<  of  intention. 
But    that    order    will     not     be    strictly    adhered   to,    because    it 

1  See  §  901. 

2  See  2  63. 
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would  involve  the  separation  of  things  that  are  more  conveniently 
treated  of  together. 
^to'lnuer  Most    legal    duties    are   subject    to    exceptions    and    qualifi- 

cations. For  the  most  part  in  an  elementaTj'  '  work  like 
this  these  must  be  omitted;  they  often  run  into  subtle 
and  complicated  distinctions.  In  a  few  cases  in  this  chapter 
specially  important  exceptions  which  are  peculiar  to  particular 
duties  will  be  mentioned  in  connection  with  those  duties,  while 
in  the  next  chapter  certain  exceptions  of  a  more  general 
character  will  be  taken  up. 

I.    General  Peremptory  Duties. 

We  ta'uries'  ^^^'     "^   persou   must   not  do  any  act,  of  which  the  actual 

direct  consequence  is  a  physical  interference  with  another's 
person  or  property.  Striking  another  person,,  seizing  and  holding 
him,  throwing  a  stone  and  hitting  him,  entisring  upon  land, 
taking  possession  of  or  breaking  a  chattel,  scribbling  something 
upon  another  person's  document  are  among  the  kinds  of  acts 
forbidden.  Shooting  at  a  person  but  missing  him  is  not  a 
breach  of  this  duty,  because  no  actual  harm  results;  npr  is  it 
even  if  the  person  shot  at  is  badly  frightened  and,  being  a 
weak  and  nervous  person,  is  thereby  made  sick,  because  there 
is  no  direct  physical  interference  with  him.  Di^ng  a  hole 
in  the  highway,  into  which  another  person  falls  in  the  night 
and  is  hurt,  does  not  come  uuder  this  duty, ,  ..the  damage 
being  indirect.  This  duty  relates  only  to  acts ;  causing  damage 
to  another  by  mere  omission,  even  wrongfm  omission,  is  not 
a  breach  of  it. 

'uegh^enoT*  ^^  ^^°^®  ^*^*^<^  *^®  "^"t^  i^  ^  peremptory  one,  i.e.  a  direct" 
physical  interference  with  another's  person  or  property  is  a 
breach  of  the  duty  even  though  neither  intentional  nor  the  result 
of  negligenc.e,  as  for  in.stance  if  a  person  throws  a  stone  and 
accidentally,  without  any  fault  On  his  part,  hits  another.  That 
seems  to  have  been  the  common  law  rule,  though  there  is 
some  doubt  on  this  point.  But  there  is  much  modern  authority 
for  holding  that  the  duty  is  merely  not  to  do  such  injuries 
intentionally  or  negligently,  and  in  some  of  the  United.  States 
this    principle,    which   is   more   consonant    with   justice,,  is    now 
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established.      All  the  authorities,  ancient  and  modern,  agree  that  inevitable  ae 
meyitablp    accident,  i.e.    an   injury   that    could    not    have     been 
foreseen  and  avoided  even  by  extreme  care,  is  excused. 

691.  A   person    must   not   do    any    act  in  the  attempt  or  ^^tJ^™p*^^J^ 
apparent  attempt  to  do    an    immediate    and    direct   bodily  harm     i»i»ries. 
to  another,  so  as  to  cause  to  the    other   a   reasonable   apprehen- 
sion that  such  a  harm  is  about  to  be  done  him.    This  is  the  duty 

which  corresponds  to  the  right  of  mental  security  mentioned  in 
§421,  and  the  same  kinds  of  acts  which  cause  a  violation  of 
that  right  are  breaches  of  this  duty. 

692.  A   person   must   not   by   his   act  remove  the  support  ^™''™\°' 
of  land  and  so  cause  the   land   to   fall,    in  violation  of  another's 

right  of  support.  Intention  or  negligence  is  not  necessary  to 
a  breach  of  this  duty.  A  person  is  guilty  of  a  breach  of  it 
who  excavates  on  his  own  land  and  thereby  causes  his  neigh- 
bor's land  to  cave  in,  even  though  he  does  not  intend  to 
produce  any  such  result  and  takes  all  possible  pains  to 
prevent  it.  The  violation  of  the  right  need  not  be  the 
direct  consequence  of  the  act,  but  must  be  its  proximate 
consequence.  This  duty  does  not  forbid  the  taking  away  the 
natural  support  of  land,  if  some  artificial  support  is  put  in  its 
place ;  the  duty  is  not  broken  until  the  land  is  actually  caused 
to  fall. 

693.  A  person    must    not   take    possession    of  a    thing    in  The  general 

duly  as  to 

violation  of  another's  right  of  possession  in  it.  An  act  which  is  possession, 
a  breach  of  this  duty  will  generally  be  also  a  breach  of  that  in 
§690,  but  is  not  necessarily  so,  because  possession  may  be  taken 
of  a  thing  without  actual  physical  contact  with  it.  If  a  posses- 
sion so  wrongfully  taken  is  continued,  the  taking  is  deemed  to 
have  been  repeated  and  a  fresh  breach  of  the  duty  committed 
each  day  that  the  possession  continues.  This  is  a  purely  negative 
duty,  a  duty  not  to  take  possession ;  it  is  not  a  duty  to  restore 
the  thing  to  its  owner.  There  is  in  some  cases  a  duty  to 
restore ;  but  that  is  a  different  duty.' 

There  is  a  similar  duty  not  to  take  possession  of  incorfioreal 
things. 


8  See  ?800. 
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n.    Duties  to  Use  Cake. 
The  general        '  694.     A   person   mu8t  Dot   do   anv  act  which    is   negligent 

duty  as  to  .      ,      .    . 

negligent  from  its  tendency  to  cause  phyacal  injury  to  the  person  or 
property  of  another.  Examples  of  such  acts  are  riding  too 
fast  in  a  crowded  street,  handling  firearms  or  explosives  careless- 
ly, throwing  a  heavy  object  out  of  a  window  into  a  street 
when  persons  are  passing,  running  a  heavy  railroad  train  over 
a  rotten  and  unsafe  bridge,  or  for  an  apothecary  carelessly 
to  put  up  a  deadly  poison,  label  it  with  the  name  of  a 
harmless  medicine  and  sell  it.  This  duty  to  abstain  from 
negligent  acts  is  a  general  duty  resting  upon  all  persons  in  all 
circumstances.  ^  There  is  no  similar  general  duty  to  abstain 
from  negligent  omissions,  i.e.  to  do  such  acts  as  are  reasonably 
necessary  to  prevent  harm  to  others.  Duties  to  do  acts  arise 
only  out  of  special  circumstances,  for  instance  from  some  previous 
conduct  of  the  party  himself  which  creates  the  necessity  for 
them. 
^dut^MtakZ  ^^^'  ^  person  who  is  doing  or  has  done  an  act  which 
precautions,  jg  likely  to  cause  a  physical  injury  to  the  person  or  property 
of  another  must  use  due  care  to  take  such  precautions  as 
are  necessary  to  prevent  such  injury.  The  original  act  may 
be  lawful  or  unlawful.  Thiis  if  a  person  without  the  per- 
mission of  the  proper  authorities  digs  a  large  hole  in  the 
highway  «nd  then  leaves  it  open  all  night  unlighted  and 
unguairded,  the  original  act  is  wrongful,  and  the  subsequent 
.  omission  to  take  precautions  against  injury  to  travelers  is 
also  a  breach  of  this '  present  duty.  But  if  the  necessary  per- 
mission has  been  obtained,  the  mere  making  the  excavation 
is  lawful,  and  the  only  duty  is  to  take  qare  about  it  after 
it  is  made. 
Doing  lawfuf  When   the   omission    to    take    proper    precautions    occurs   at 

'"Ter!"'"''  ^^^   *™®   °^  ^°^°§  ^^^  original  act,    so    that    the    act    and   the 
omission   together  can   be  considered  as   a   doing  of  the   act  in 
an    improper    manner,    it    becomes    difficult,    and     is     generally 
-  unnecessary,   to   distinguish   this   duty   from    the    preceding   one. 
Thus  if  a  surgeon  cuts  off  a  limb  and   neglects  to  take  proper 


DtJTIES.  485 

precautions  to  stop    the   bleeding,    we    may   say  that  performing 

the  amputation  in  that  manner  is  a  negligent  act  or  that  he 
is  simply  guUty  of  a  negligent  omission/ 

One   frequent   and   important   case   of  this  is   the  delivery  delivery  at 

•^      dau^erous 

of  a  dangerous  thing  to  another    without   informing    him  of  the      t^iis^. 
danger,  as   in    selling   dangerous    explosives    to   ignorant  persons, 
or  sending  them  by   a    carrier    so    packed   that   their  dangerous 
nature  is  not  apparent.      But    to    thia    branch  of  the  duty  there    i;e.tMn?or 

'■^  .  .  •'  :    selling  dau- 

is  an  important  exception,      A   landlord   may  let   premises  in  as   ^^""/ea^* 

dangerous    a    condition    as    he   pleases   without    being    bound   to 

give  the  tenant  any   warning   of  the  danger,  if  that  arises  from 

the  obvious  plan,    arrangement    or   construction    of  the   premises 

or  from  "defects  which    might   be    ascertained   by   the    tenant  by 

a  careful  examination.      But    for   a    secret   danger,    which    could 

not  have  been  detected  by  such  an  examination,    the    lessor  may 

be  liable  unless  he  warns  the  tenant,  e.g.  if  the  house  is  infected 

with  small  pox.      The    same    rules  apply  between  the  buyer  and 

seller  of  land. 

696.     A   person    who    invites   another  to  put  himself  or  his  The  duty  of 

^  ■*■  1      an  inviter. 

property  into  a  situation  of  danger,  of  which  the  inviter  knows 
or  ought  to  know,  must  use  due  care  to  take  such  precautions 
as  are  necessary  to  obviate  the  danger.  Thus  a  storekeeper 
or  warehouseman,  who  invites  persons  to  come  to  his  place  of 
business  or  to  store  their  goods  iu  his  warehouse,  must  use  due 
care  to  keep  the  place  and  its  approaches  reasonably  safe  for 
them.  And  it  has  been  held  that  a  tavern  keeper  who  volunta- 
rily permitted  drunken  and  quarrelsome  persons  to  remain  in 
his  place  was  liable  to  a  customer  who  came  in  to  drink  and 
was  assaulted  and  beaten  by  one  of  them. 

A  person  may  be  or  may  have  his.  property  in  a  place :  oniy  owed  to 
(1)  by  virtue  of  a  right,  as  where  A  crosses  Bs  land  ea. 
over  which  he  has  a  right  of  way,  (2)  by  invitation,  (3)  by 
mere  hcense  or  permisaon,  (4)  as  a  trespasser  or  wrongdoer. 
This  duty  is  only  owed  to  persons  invited.  Persons  who  have 
rights  are  protected  by  the  duties  as  to  dangerous  things  and 
nuisances    presently    to    be    mentioned,    and    to    mere    hcensees 

4  See  i  870. 
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and  wrongdoers  no  duties  as  to  the  condition  of  the  place  are 
owed.  If  for  instance  a  person  goes  upon  lapd  where  he  has 
no  right  to  go,  or  goes  there  by  the  mere  permission  or 
acquiescence  of  the  owner  of  the  land,  and  falls  into  a  well  which 
the  owner  has  neghgently  left  open  and  unguarded,  and  is  hurt, 
he  has  no  remedy. 
Family  and  A  pcrson's  owu ,  family  who   live    in   his   house    are  deemed 

^gues  a.  ^^^  ^^^  purpose  to  be  merely  licensed  and  not  invited  to  be  there. 
A  guest,  though  in  the  ordinary  sense  of  the  tem^  invited,  stands 
in  a  middle  position,  and  is  entitled  to  protection  not  against  all 
dangers  but  from  hidden  dangers  in  the  nature  of  traps  which  are 

Tempting    tnown  to  the  host     But  a  person  who  knowingly  and  voluntarily 

children  and  ^  " "  i-ij 

animals,  leaves  a  dangerous  thing  which  is  attractive  to  young  children 
or  animals  in  a  place  where  they  will  bfe  likely  to  find  and 
meddle  or  play  with  it,  even  though  they  would  be  mere  wrong- 
doers in  so  doing,  is  considered  to  have  invited  them.  KaUroad 
companies  have  several  times  been  held  liable  for  leaving 
turntables  unfastened  and  unguarded  in  places  on  their  own 
premises  where  children  would  naturally  be  attracted  to  play 
with  them  and  not  taking  any  precautions  against  their 
doing  so.  But  some  authorities  deny  this. 
tiAin"o£°Mk  ^  *^®  person  invited  has  notice  of  the  danger  and  capacity 

to  appreciate  it  and  can  protect  himself  against  it  by  using 
ordinary  care,  then  if  he  voluntarily  accepts  the  invitation  he 
is  in  most  cases  considered  to  take  upon  himself  the  risk  of  it 
and  the  inviter  is  not  responsible  for  it.  Therefore  generally 
the  inviter  may  practically  perform  his  duty  by  giving  notice 
to  the  person  invited  of  the  danger.  But  if  the  person  invited 
has,  in  addition  to  the  invitation,  some  right  to  be  or  put  his 
property  in  the  place,  he  is  not  considered  to  have  taken  the 
risk  of  the  danger  even  though  he  knows  of  it,  as  for  instance 
when  a  passenger  on  a  railroad  train  at  the  end  of  his  journey 
gets  out  at  the  station,  as  he  has  a  right  to  do,  and  the 
station  is  in  a  dangerous  condition. 

in.     DuaiES  AS  TO  Dangekoub  Things  and  Nuisances. 
Dangerous  697.     Any    sort   of  a    thing,    however   innocuous   in    itself, 

things   and  i"  n  i  • 

nuisances,   can   be   used   as   the   mstrument   of  committing  a  wrong.     But 
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there  are  certain  Mnds  of  things  as  to  which,  because  of  their 
peculiarly  harmful  or  dangerous  qualities,  the  law  imposes  special 
duties  with  a  view  to  prevent  damage  from  them.  These 
are  actively  dangerous  things  and  nuisances.  The  former  are 
commonly  things  which  are  useful  and  even  necessary,  so  that 
the  law  does  not  seek  to  prohibit  their  existence  and  use,  but 
merely  to.  surround  it  with  special  precautions. 

698.     An    actively    dangerous   thing   is   one    which   has  an  Actively  aan- 

"  "^  °  °  '  gerons  tbiDga, 

active  tendency  to  do  harm,  or  perhaps  serious  harm,  to  persons 
or  property,  such  as  gunpowder  and  other  explosives,  water 
stored  in  an  artiiicial  reservoir  which  may  break  out  and  do 
damage,  dangerous  animals,  and  noxious  substances  liberated 
in  a  medium,  such  as  water,  whereby  they  may  bfe  diffused. 
But  poison,  an  obstruction  upon  a  railroad  track  or  a :  defective 
railroad  bridge,  though  they*  may  be  very  dangerous,  are  not 
actively  dangerous  things ;  they  will  do  no  harm  if  they 
are  let  9,lone. 

699i  A  person  who  voluntarily  lias  an  '  actively  dangerous  ^J^^J^"^"*^. 
thing  in  his  possession,  or  who  voluntarily  brings  it  into  a  geroul'tMnga. 
place  of  which  he  has  possession  or  voluntarily  suffers  it  to 
remain  there,  if  he  knows  or  ought  to  know  that  it  is  such 
a  thing,  must  prevent  it  from  doing  the  kind  of  barm  to 
persons  or  property  the  tendency  to  do  which  constitutes  it 
an  actively  dangerous  thing.  This  is  not  merely  a  duty,  to  use 
care ;  it  is  peremptory  The  party  must  prevent  the  harm  from 
ensuing,  and  may  be  liable  for  damage  done  by  the  thing 
even  though  he  is  free  from  all  blame.  It  is  not  unlawful 
to  keep  such  things  in  one's  possession;  but  a  person  does  so 
at  his  own  peril.  This  duty,  except  as  to  fire  and  dangerous 
animals,  is  of  very  modem  origin.  The  leading  case  upon  .it, 
and  the  first  in  which  it  was  distinctly  laid  down,  was 
Kvlands   v.    Fletcher,*-  which   was   decided  in  1868,   so  that   the  The  mie  in 

•'  .  Bylands  T, 

rule    is    generally  known   as   the    rule    in    Eylands   v.    Fletcher.    I'letoter. 
In   that  case  the  defendant  lawfully  made  an  artificial  reservoir 
on  his    own    land,    and   without  any  negligence    or   fault   of  hia 
the    water    broke    out    and    flooded   the   plaintiff*s   mine^     The 


5  L.  E.  3  H.  L.  330,  37  L.  J.  Ex.  161. 
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defendant   was   held  liable.      Since   he   had   voluntarily   brought 
the   water   upon    his    own   land  for   his    own   purposes,    he    was 
absolutely  bound  to  keep  it  from  doing  harm. 
Che  American  ■       In  somc  of  the  United  States  this  strict  duty  does  not  exist 

law.  " 

at  all  except  as  to  animalsj    but   the   possessor   of  a  dangerous 
''this duty *°*^^'^§  is  only  bound  to  use  care.     And  even  in  thosfe  places  where 
the  strict   duty   is   admitted,    it   is  subject  to  various  exceptions, 
the  most  important  of  which  are  as  follows. 
^^®"  700.     Fire  is  undoubtedly  an  actively   dangerous  thing,  and 

at  common  law  a  person  who  started  or  kept  fire  on  his  premises 
was  liable,  irrespective  of  negligence  on  his  part,  if  it  spread 
and  burned  the  property  of  others.  But  this  is  not  "now  the 
rule  anywhere,  at  least  as  to  fire  used  for  domestic  or  business 
purposes.'  Eaihoad  companies  have  often  been  held  not  liable  for 
damage  by  fire  accidentally  communicated  from  their  locomotives. 
'  on™nd!°*  If  the   dangerous  thing  is   brought   or   kept   upon  land  in 

the  course  of  the  natural  or  ordinary  use  of  the  land,  the 
possessor  is  exempt  from  this  strict  duty  and  is  merely  requh-ed 
to  be  careful  to  prevent  harm.  Making  an  artificial  reservoii- 
on  land  is  not  a  natural  and  ordinary  use ;  but  building  a  house 
is,  so  that  if  the  wall  of  a  house  falls  and  injures  some 
one,  the  possessor  of  the  house  is  not  responsible  unless  it 
happened  by  his  fault.  So  if  the  upper  and  lower  parts  of  a 
house  are  in  difierent  hands,  and  waterpipes  in  the  upper  story 
burst  without  any  one's  neg%ence  and  the  lower  story  is  flooded, 
the  upper  tenant  is  not  responsible,  bringmg.  in  water  by  pipes 
being  deemed  an  ordinary  use  of  the  house. 
tt^!^or.  .  If  the  damage  is  caused  by  what  is  called  the  act  of 
God,  i.e.  any  violent  and  unusual  operation  of  nature,^  or  by 
•  vis  major,  i.e.  some  forcible  intervention  from  outside,  the 
possessor  is  not  held  responsible,  for  example  if  a  dam  is  broken 
and  water  let  out  by  an  earthquake  or  by  the  wrongftd  act 
of  a  third  person. 

pcrSiS  If  a   person  has   a   special   permission   from  the  legislature 

to  keep  or  use   a   dangerous   thing,   as  for  instance    a   raitoad 


6  Perhaps  in  England  only  for  domestic  purposes.  Pollock  on  Torts  450. 
1  See  a  816.  ' 


^  See  J  816, 
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company  to  use  the  locomotives,  he  is  not  liable  for  injury 
done  by  it  unless  that  is  due  to  his  intention  or  want 
of  care. 

701.     A   person   who   has   the   possession   or  detention  and  ,'^•'1  *"'y  >" 

^  to  dangerous 

control  of  a  dangerous  thing,  whether  actively  dangerous  or  *'''°lii|.™°' 
not,  must  use  due  care  to  prevent  it  from  doing  harm  to 
persons  or  property.  For  example  the  possessor  of  animals 
sick  with  an  infectious  disease  should  be  careful  to  prevent  its 
being  communicated  to  others'  domestic  animals.  This  duty 
win  cover  most  cases  where  the  possessor  of  an  actively  dangerous 
thing  is  excused  from  the  strict  duty,  for  instance  that  of  a 
sheriff  who  seizes  and  keeps  in  his  possession  a  dangerous  thing 
in    the   course   of  his   official   duty,   he  not   being    a   voluntary 


702.  Animals  are   actively  dangerous  things.      Cattle    have  Duties  as  to 

t  animals. 

a  natural  inclination  to  stray  away  and  trespass  upon  land, 
and  various  animals  have  "a  propensity '  to  bite,  kick,  or  scratch 
or  use  whatever  weapons  of  offence  nature  has  armed  them 
with.  Thence  arise  certain  duties  as  to  animals,  which  may 
be  regarded  as  falling  under  the  strict  duty  as  to  actively 
dangerous  things,  but  are  more  conveniently  treated  of  sepa- 
rately. , 

703.  The    voluntary    possessor   of    animals     must     prevent  Theaatyto 

keep    animals 

them    from    entering   upon    other    peoples'   land.      This    duty    is  ftom  trespass. 
peremptory ;    if  the    animals  trespass,  the  possessor  is  responsible 
though  he  has  used  due  care  to  ja:event  it.      Thus   if   a  stranger 
unlawfully  turns  A's  cattle   into    the    highway,    from   which  they 
stray  into  B's  land,  A  is  liable. 

At  common  law  it  made  no  difference  whether  the  land  Fences. 
upon  which  cattle  trespassed  was  fenced  or  not.  No  one  was 
bound  to  fence  his  land.  But  in  most  of  the  United  States 
by  statute,  fences  of  a  certain  description  are  to  be  maintained 
around  land,  and  a  landowner  has  no  remedy  if  cattle  enter 
upon  his  land  for  want  of  a  "lawful  fence." 

Since    however   it    is    necessary    to    drive    cattle    along    the  catties  driven 

.  *  /.  along  the 

highway,    there    is   no    peremptory   duty   to   prevent    them  from    highway, 
straying   into   adjacent   land   while   being   so   driven,  but  only  a 
duty  to  use  care. 
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Small  ani-  This    duty   does    not    apply    to    small    animals    which   are 

""'^°'      usually  let  run  at  large,   such   as    dogs   or   hens.     But   probably 
it  may  be  created  by  a  request  to  keep  them  off. 

Thedntyas  ^04.     The  voluntaiy  possessor  of  an  animal  which  he  knows 

'"IwrnaiT^  or  ought  to  know  to  have  a  propensity  to  do  any  particular 
kind  of  harm  to  persons  or  property,  for  instance  a  d<^  which 
he  knows  is  inclined  to  bite,  must  absolutely  prevent  it  from 
doing  that  kind  of  harm.  It  has  been  said  that  the  mere 
keeping  of  such  atf  animal  is  wrongful.  But  that  is  not  so. 
if  a  person  chooses  to  keep  a  ferocious  dog,  a  vicious  bull  or 
even  a  lion  or  a  tiger,  he  has  a  legal  right  to  do  so,  but 
he  keeps  it  at  his  own  risk.  On  the  other  hand  various  judges 
have  declared  that  the  liability  for  injuries  from  dangerous 
animals  rests  upon  some  kind  of  presumed  or  constructive 
negligence,  that  the  law  wiU  assume  that  the  party  has  been 
in  some  way  lacking  in  due  care*  or  even  that  the  mere  keeping 
of  such  creatures  is  a  kind  of  negligence.  But  that  is  a  useless 
fiction;  it  is  now  well  settled  that  negligence  not  a  condition 
of  liability. 

The  scienter.  The    posscssor    of  the    animal   is   not    subject   to   this  duty 

unless  he  knows  or  ought  to  know  of  its  dangerous  nature.  In 
an  action  for  an  injury  from  a  dangerous  ajjimal  the  plaintiff 
must  prove  that  the  defendant  kept  it  knowingly,  scienter ; 
hence  proof  that  he  had  such  knowledge  is  technically  called 
proof  of  the  scienter.  <; . 

Animals  of  a         The    posscssor    of   an   animal    is    conclusively    presiuned   to 

dangerous 

kind.  know  that  it  has  such  dangerous  propensities  as  are  conunon 
to  its  species.  Therefore  if  a  person  will  keep  a  bear,  a 
monkey,  a  male  deer  at  certain  seasons  of  the  year,  or  any 
other  wild  and  fierce  beast,  he  can  not  be  heard  to  say  that 
he  did  not  know  that  it  was  inclined  to  attack  mankind 
and  other  animals.  No  proof  of  the  scienter  is  required.  But 
Animals     anunals  which    are    usually   tame    and  harmless,  although  vicious 

nsnally  harm-  _  _        "  '  -o 

less.       individuals    are    sometimes   found    among   them,    such    as    dogs, 

horses,    bulls     or    rams,       are    not    presumed   to   be    dangerous, 

and  to  charge   their  possessor   with   liability   for   their    misdeeds 

he  must  be  proved  to  have  had  actual  or  implied  notice  that  the 

klo^kdge.'  individual   in  question  was  dangerous.     It   is   sufficient  to  prove 
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that  the  creature  has  once  hefore  done  or  attempted  to  do 
similar  mischief,  e.g.  in  an  action  for  injuries  from  the  bite  of 
a  dog,  that  the  dog  had  at  some  previous  time  bitten  somebody, 
and  that  the  possessor  knew  of  it. 

705.  The    word    nuisance    is  used  in  two  senses,  to  denote  Meanings  o! 

nuisance. 

BometmieB  a  kind  of  wrong  and  sometimes  a  thing  by  whose 
instrumentahty  such  a  wrong  is  or  may  be  committed.  In  this 
chapter,  the  word  will  be  employed  in  the  latter  meaning  only. 
Since    to    make    a    complete    wrong    there    must   be    a     breach    AoUonabia 

^  "  nuisance. 

of  duty  and  a  violation  of  right,  it  follows  that  a  thing  may 
be  a  nuisance  in  the  latter  sense  and  yet  there  be  no  wrong 
committed;  in  other  words  it  need  not  be  an  actionable 
nuisance.' 

706.  Nmsances     which    may    cause    violations    of    private 
rights  are  of  three  kinds.^ 

(1.)  Things  whose  mere  presence  where  they  are  violate  Nuisances  by 
property  rights,  e.g.  anything  placed  upon  land,  water  set  back 
upon  land  by  a  dam,  a  fence  built  across  a  private  way,  the 
roots  of  a  tree  spreading  to  adjacent  land  and  there  running  into 
a  well  and  polluting  the  water,  a  vessel  carried  by  floating 
ice  against  a  bridge.  But  the  violation  of  right  must  not  be  a 
merely  technical  one,  but  such  as  to  cause  or  threaten  substantial 
damage.      To   toss    a   pebble    upon    another's  land  is  a  violation  Extent  of  tts 

.  ■violation  of 

of  right,    but    the    pebble    would    not    amount    to    a    nuisance,      'rigit. 
However,  an  interference  with  property  which   if  continued  would 
in  time  create  a  right  by  prescription  is   regarded  as  threatening 
substantial  damage,  e.g.    the    eaves   of  a    house    projecting   over 
adjacent  land  of  another  person.       c- 

707.  (2.)     Things    which   emit   or   change    the  direction  of  Active  nuis- 
water,  smoke,    offensive    vapors    or  smells,  wind,  vibrations,    elec- 
tricity or  other  noxious  things  or  agencies,  which  invade  property 

and   cause    a    violation   of  property   Eghts."    But   the   incursion  ^^^|Ji,^"y- 
of  such  impalpable  things  does  not    amount   to    a  nuisance  unless 
they  are  injurious  or  annoying  to   persons  or  things    of  ordinary 


i  Compare  ?  292,  as  to  negligence. 
9  The  rules  of  the  criminal  law  are  wider ;  see  f  1182. 
10  See  i  436. 
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susceptibility,  are  more  than  offences  against  mere  delicacy  of 
taste,  fastidiousness  or  extreme  susceptibilily. '  Thus  where  gas 
from  the  defendant's  chemical  works  caused  damage  to  the 
plaintiff's  factory,  it  was  held  that  the  plaintiff  had  no  remedy 
for  so  much  of  the  damage  as  was  due  to  the  fact  that  he 
used  in  his  manufacturing  process  a  chemical  or  dyestuff.not 
commonly  used  and  of  a  kind  particularly  hable^  to  be  affected 
by  such  gases. 
Things  cap-  ^    thing    is    uot   a   nuisance    merely    because    it    can    be 

able  of  being  ^'^  ^ 

""'inoes™'^' used  SO  as  to  cause  or  amount  to  one,  nor  even  because 
such  wiU  be  the  effect  of  its  ordinary  use.  Thus  if  a  house 
has  a  chimney  so  situated  that  a  fire  can  not  be  made  in  it 
without  creating  a  nuisance  to  neighboring  houses  by  the  smoke, 
still  the  house  or  the  chimney  is  not  itself  a  nuisance  without 
the  fire. 
iHsg-OTs  708.    (3.)    Anything  which,  being  what  and  where  it  is,  is 

unreasonably  dangerous  to  persons  or  property  being  where 
they  are  by  virtue  of  a  right,  is  a  nuisance,  e.g,  large  quantities 
of  gunpowder  stored  close  to  dwelling  houses,  electric  wires  stnmg 
in  a  street  carrying  a  strong  current  and  not  properly  insulated, 
a  dog  that  has  been  bitten  by  a  mad  dog  and  is  suffered 
to  run  at  lai^e,  any  filthy  or  noxious  substance  deposited  where 
it  is  hable  to  be  washed  by  water  on  to  another's  premises, 
an  object  in  the  highway  calculated  to  frighten  horses  of  ordinary 
quietness,  an  excavation  so  near  to  a  highway  as  to  make 
the  use  of  the  highway  dangerous,  even  though  the  danger  is 
from  the  chance  of  inadvertency   stepping    aside   from  the  high- 

deT^etiTO  con.  ^^^^     ^    *^™S   ^^7  bccome    a   nuisance  by  being  defective  or 

dition.      out   of  repair,    if  it  is  thereby   made    dangerous.      But   merely 

being  out  of  repair  does    not    make    a    thing   a   nuisance   unless 

it  is  dangerous.      A   ruinous   building   or   a   rotten    fence    is  not 

gtroSkirs!  ^^^^^^"^^  ^  nuisance.  A  thing  may  be  both  an  actively 
dangerous  thing  and  a  nuisance,  e.g.  a  vicious  bull  turned  loose 
in  the  street.  But  if  kept  properly  confined-  the  buU  would  not 
be  a  nuisance. 

tSe^fof  '^^^^    '^^  general  policy  of  the  law  is  to  suppress  nuisances 

nuisance,    altogether.     But  sometimes  it  permits   them   to  exist,  but  hedges 

them  around  with   special   restrictions.      Duties    as   to   nuisances 
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are  therelore  of  three  sorts,  namely:  (1)  not  to  cause  them 
by  acta  ;  (2)  to  do  acts  to  prevent  them  from  existing;  and 
(3)  to  prevent  them  from  doing  harm. 

710.  A    person    must    not   do    any    act   the    actual    direct  Tim  duty  not 

„  1  .  ,        .  directly  to 

consequence    oi    which    is   to   cause    or    contmue    the   existence   maicenuia- 

_  ,  anoes. 

of  a  nuisance.  Placing  something  upon  another's  land, 
di^ng  a  hole  in  a  highway  which  makes  it  dangerous  for 
travellers,  erecting  an  unsafe  building  where  it  is  likely  to 
fall  upon  another's  house  or  into  a  highway,  making  a  ftre  where 
it  will  emit  smoke  so  as  to  be  a  nuisance,  and  hammering  upon 
iron  plates  in  a  boiler  shop  so  as  to  make  a  nuisance  by  noise, 
are  breachs  of  this  duty. 

711.  A   person    must   not   do    any  act   with  the  intention  The  duty  not 

"  intention - 

of  causing    or   which    is   negligent    from   its    tendency   to    cause  ^'g  °'j°^^i«- 
the    existence    or  continuance  of  a  nuisance.      Examples    of   the    i'»is»'°<«^s- 
breach    of    this    duty   where    the   nuisance  is    the    indirect   con- 
sequence   of   the    act,    so    that    the     case    does    not    fall    under 
the    preceding    duty,    are    neghgently,  cutting    loose   a   vessel   so 
that    she    shall    drift   down    and  get  fotd  of  another;  negligently     . 
turning  cattle  into  a  pasture  with  an    open  gate,    through  which 
they  may  escape  iQto  the  highway  where  they  will  be  nuisances; 
shipping    a  quantity  of  gunpowder  by  rail  without  notice    to   the 
railroad  company    of  what  it  is,   knowing  that  the  company  will 
haul   the  car   containing  it    onto    a   siding   where   it   will  be  a 
dangerous  nuisance. 

712.  The    possessor   of  a    thing   must  use  due  care  not  too^^tyo'^'Poa- 

•  ^  '-'  sessor  to  jjre- 

let  it  become  a  nuisance.     Thus  if  a  person   lawfully   by  permis-  ^^"^n^,™"'' 
sion    of  the   city    authorities    makes    a    vault   for   coal  under    a 
sidewalk  in  a  city,   with  a    hole   in    the   sidewalk  communicating 
with  the  vault    and   a   lid   to   the   hole,   he   must   use  due  care 
to  keep  it  in  safe  condition. 

If  a  person  unlawfully  puts  or  keeps  a  thing,  or  causes  or  Duty  ot  an 
maintains  a  condition  of  things,  in  a  place,  and  has  possession,  lessor. 
he  must  absolutely  prevent  it  from  becoming  a  nuisance.  It  is 
not  enough  to  use  care.  Thus  where  the  defendants  unlawfully 
made  an  excavation  in  the  highway  and  covered  it  with  a 
flagstone  so  that  it  was  perfectly  safe  and  did  not  interfore 
with   the   use   of  the-  street,    they   were   held   liable    when   the 
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stone  was  broken  and  the  street   thus  made   unsafe   by  accident 

or  by  the  unlawful  act  of  a  third  person, 

■*BOTaofw^'^"  '^1^-     -^  person  who  is  authorized  to  do  an  act  or  maintain 

""bhority!""  ^  condition  of  things  must  use  due    care    so    to    do  or  maintain 

it,  or  to  take  such  precautions,  that   it   shall   not  be  a  nuisance, 

or,  if  a  nuisance  is  inevitable,  that  it  be    as   little  of  a  nuisance 

as  possible.      Thus   if  a   railroad   company   is   authorized  to  use 

locomotives    and   the    escape    of  sparks   from   a.   locomotive    can 

not   be   prevented,    the   railroad   company  -must   not  negligently 

permit   such    an   accumulation    of  dry   and   inflammable  rubbish 

by  the  side  of  its  track  as   will   in   case   of  sparks    falling  upon 

it  be  a  source  of  danger. 

vr?ngJoCT\o         ''^^^'    ■^  person  who  has  wrongfully  caused  the  existence  of 

"''"ano".™'  ^    nuisance   must  abate  it,    t.e.  make  it  cease  to  be  a  nuisance, 

at  once. 

pSsessorto  ^    persou   in    possession    of   a   nuisance,    if   he    knows    or 

abate,      ought  to   kuow    that   it   is   such,    must   use   due   care    to    abate 

it   as   soon   as    he    reasonably   can.     Thus  if  a   person's  house 

dose  to  the  highway   bums   down,    but   the   front    wall    remains 

standing  and  is  dangerous,    the    proprietor  should   pull   it   down 

or  otherwise  make  it  safe.      Probably   the    possessor   can  get  rid 

»t^Mfsron!°^   *^    ^"*y    ^y   abandoning  the   possession.       If  for   instance 

a  vessel  is  sunk  so  as  to  obstruct  navigation,    probably  the  owner 

may  abandon  the  wreck  and  free  himself  from  this  duty, 

ve°nfa*nSi|:  'J'15-     ^   persou   who   is    authorized    to    make    or    keep    a 

doing  hiSS.  a  nuisance  must  use  due  care    to   prevent   it   from   doing  harm. 

Thus  a  water  company,  having   received  permission  to   make,  an 

excavation  in  the  street,  which   is   a   nuisanoe,   to   lay  its  pipes, 

must  use  due  care  to  keep  it   lighted   or   guarded   at   night  and 

to  take  such  other  precautions  as  may  be  proper, 

o^erl  of       ;    '^16.    Duties  as  to  nuisances    rest   on   the   possessor  of  the 

thing  rather   than  on   the    owner,    e.g.    on   the    tenant  of  land 

rather  than  on  the  landlord.     But   a   landlord  who  lets  a  house 

to  be  used  in  a  way  which  will   cause   a  nuisance,  or  knowingly 

permits  his  tenant  to  maintain  a  nuisance  when  he  has  the  power 

to    prevent    the    tenant    from    doing   so,    or   who   lets   premises 

with   a    iiuisance   on   them   of  his   own  making,   will  generally, 

as   well   as   the   tenant,    be    responsible   for  the   nuisance  j   and 


miisiiuceB. 
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m  other  cases  on  similar  principles  the  owner  of  a  thing  may 
be  responsible  for  a  nuisance  made  or  maintained  by  the 
possessor. 

717.    Duties    as    to    nuisances    are    subject    to    exceptions,  ExoepHoni 
some  of  the  more  important  of  which  are  the  following. 

Generally  if  a  nuisance  is  put  into  a  person's  posses-  ,o^™BgJn'^f 
sion  without  his  consent,  and  he  does  not  use  or  actively  ='""^«™<'^- 
maintain  it,  he  is  not  subject  to  any  active'  duties  as  to  it  except 
to  such  persons  as  request  him  to  abate  it,  and  not  even  to 
them  if  he  gives  them  permission  to  do  the  necessary  :acts. 
Thus  if  a  stranger  wrongfully  builds  a  dam  in  a  stream  on 
A's  land  and  thus  floods  B's  land,  A  need  not  remove  the  dam 
unless  B  requests  him  to ;  and  not  then,  if  he  gives  B  permis^ 
sion  to  enter  upon  the  land  and  do  so. 

A    person    who    lawfully   acquires   possession   of  a   nuisance  Acquisition  ot 

^  -  a  nuisauce  in 

not  knowing  it  to  be  such  or  supposing  in  good  faith  that  he  good  faith, 
has  acquired  a  right  to  keep  or  use  it,  may  generally  go  on 
maintaining  or  using  it  until  he  has^  been  notified  of  his  want 
of  right,  or  perhaps  been  requested  to  discontinue,  by  some 
person  interested.  Thus  the  grantee  or  lessee  of  a  min  with 
a  dam  which  unlawfully  sets  back  water  upon  neighboring  land 
may  continue  its  use  in  that  manner  until  notified  to  stop,  ' 
if  he  reasonably  beheves  that  his  grantor  or  lessor  had  an 
easement  to  flood  the  land,  such  easements  being  very  common; 
but  the  grantee  of  a  city  house  with  a  dangerous  unfenced 
area  opening  in  front  close  to  the  sidewalk  can  not  reasonably 
suppose  that  any  easement  exists  against  the  public  to  keep 
it  in  that  condition. 

The    fact    that    the    nuisance    is    caused   in    the    course   of  convenience, 
carrying    on    a   lawful   trade   in   the    usual    manner   in    a    place  balancing  ad- 

'J      ^  ,  *      ^  vantages  and 

that  is  convenient  and  suitable  for  the  purposes  of  the  business  reasonabie- 
itself,  that  the  nuisance  exists  only  a  small  part  of  the  time, 
that  the  injury  caused  by  it  is  slight  compared  with  the  benefits 
arising  from  its  existence  either  to  the  party  maintaing  it  or 
to  the  public,  or  that  on  the  whole  it  might  be  considered 
reasonable  to  permit '  the  existence  of  the  -nuisance,  wiU  not 
excuse  a  nuisance.  A  soap  factory  or  a  boiler  shop  in  a  thicMy 
populated  part  of  a  city   may   cause   an    actionable   nuisance   by 
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smells    or    noise,   though   the    business   is   a   lawful   one  and  is 

carried  on  in  a  proper  and  usual  manner.      So    an    unauthorized 

railroad    in    a    highway    is    a    nuisance,    though    it    may    he    a 

Trifling  an-  great     Convenience    to    the    public.      On     the     other    hand    if 

noyEmces.     "  * 

people  will  live  close  together  they  must  submit  to  some 
annoyance  and  inconveniences;  and  therefore  those  incidental 
small  nuisances  which  arise  in  the  ordinary  use  of  property 
and  the  conduct  of  the  ordinary  business  of  life,  such  as 
ringing  of  church  bells  and  blowing  of  factory  whistles,  burning 
rubbish,  emptying  cess-pools,  making  noise  in  doing  repairs, 
lowing  of  cattle  ia  barns,  playing  on  musical  instruments  and 
many  other  like  things  are  not  wrongful  if  done  in  a  reasonable 
time,  place  and  manner  and  not  with  a  malicious  intent  to 
injure  or  annoy  others. 

IV.    Duties  as  to  Intention. 
Intentional  'US.    A   person   must   not   do   any   act-  with  the  intention 

injuries  to  -^  •' 

OTo™rt*°*  of  thereby  producing  a  physical  interference  with  another's 
person  or  property,  or  a  violation  of  any  property  right, 
including  abnormal  property.  Intention  here  means  simple  inten- 
tion to  produce  the  result;  it  is  not  necessary  that  the  actor 
know  of  the  circumstances  that  make  his  act  wrongful  Thus 
if  A  takes  possession  of,  sells  or  destroys  B's  goods,  supposing 
them  to  be  his  own,  he  is  Uable  to  B  for  an  intentional  wrong. 
So  where  the  bailee  of  a  certificate  of  stock,  acting  in  good 
faith  and  misled  by  a  forged  order  purporting  to  come  from 
the  owner,  surrendered  the  certificate  to  the  corporation  and 
had  it  cancelled  and  a  new  one  issued  in  its  place  to  another 
person,  he  was  held  responsible  to  the  owner. 
)ireot  and  in-         Whether  or  not  intention   or   negligence   is   necessarv   to   a 

direct  in-         ,   .      ,    '  o      i  " 

juriei  Violation  of  the  general  duty  as  to  direct  injuries  in  §690, 
most  direct  injuries  are  in  fact  intentional,  and  are  therefore 
breaches  of  this  duty  also.  Examples  of  its  breach  where  the 
violation  of  right  is  not  the  direct  consequence  of  the  act  are 
digging  a  hole  with  an  intent  that  some  one  shall  fall  into 
it,  placing  an  obstruction  on  a  railroad  track  to  wreck  a  train, 
giving  a  person  a  deleterious  drug  with  an  intent  that  he  shall 
swallow  it,   setting  spring-guns   upon    land    to  shoot  trespassers. 
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But  it  is  Dot  a  breaqh  of  this  duty  to  build  a  wall  close  to 
another's  land  for  the  purpose  of  cutting  off  his  view,  there 
beilQg  no  property  right  in  a  view. 

It  is  generally  a  breach  of  this  duty  for  the  possessor  of  (rSefs'"oi 
a  thing  who  has  only  limited  rights  in  it,  or  a  mere  detentor,  to  p°^=«^'''°"- 
deliver  the  possession  to  a  third  person  in  excess  of  his  rights, 
as  where  a  bailee  sells  and  delivers  the  chattel  to  a  stranger, 
or  a  servant  sells  and  delivers  his  master's  property  which  is 
in  his  custody,  or  the  borrower  of  a  chattel  lends  it  to  another 
person. 

Acts  which  cause  violations  of  easements,  franchises,  patents,  violations  of 

abnormal  pro- 

copyr^hts,  trademarks    and    other    abnormal    property   rights  are  peityngMa. 
usually  breaches  of  this  duty. 

719.  A   person    must   not   do    any    act  with  the  intention   intentionni 

'-  ''  injuries  to 

of  producing  a  result  which  will  be,  and  which  he  knows  or  "p^jy-J  ™^ 
ought  to  know  will  be,  a  violation  of  another  person's  right  of 
liberty  or  privacy.  Thus  if  A  locks  the  door  of  a  room,  he 
intends  to  fasten  up  that  place  of  exit.  If  B  is  in  fact  in 
the  rooiii  and  there  is  no  other  way  to  get  out,  B  is  imprisoned. 
But  A  is  not  guilty  of  a  breach  of  this  duty  unless  he-  knows 
or  ought  to  know  that  B  is  there. 

720.  A   person   must   not   do    any    act    with    a    maUcious    Mfi.iicio«s 
intent    to     injure     another    by    violating    any     of      his    rights, 
including  the  right  of  pecuniary  condition."      MaUce  here  means 

actual  malice,  which,  as  already  explained,  implies  that 
the  injury  or  damage  is  the  very  result  desired.  Thus 
it  is  a  breach  of  this  duty  to  go  to  a  theatre  and  hoot 
and  yell  at  an  actor  with  intent  to  prevent  him  from  perform- 
ing and  to  cause  damage  to  him,  or  to  fire  cannon  at  negroes 
on  the  coast  of  Africa  in  order  to  frighten  them  and 
prevent  them  from  coming  and  trading  with  another's  ship. 
So  in  New  York,  where  a  mortgage  of  land  is  a  mere 
hypothecation,  the  morlgagee  can  not  have  any  action  against 
a  third  person  for  a  negligent  injury  to  the  land,  whereby  its 
value  is  lessened  and  the  mortgagee's  security  is  impaired ;  nor 
even  for  an  intentional  injury,    if  the    intention    is  simple  inten- 


"See  ^686  (3). 
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tion  merely,  e.g.  if  the  third  person  cuts  timber  on  the  land 
by  the  permission  of  the  mortgagor  not  knowing  of  the  mort- 
gage. The  mortgagee  has  no  property  right  in  the  land  to 
which  any  duties  as  to  mere  negligence"  or  simple  intention 
correspond.  But  if  the  injury  is  done  with  a  malicious  intent 
to  impair  the  mortgagee's  security,  that  is  a  breach  of  the 
present  duty;  and  if  such  a  result  follows,  there  is  a  violation 
of  the  mortgagee's  right  of  pecuniary  condition,  to  which  this 
duty  corresponds,  and  a  complete  wrong  against  him. 

Boycotting.  Boycotting   by   inducing  third  persons  by   threats  or  intimi- 

dation not  to  deal  with,  employ  or  work  for  a  person,  in  order 
by  injuring  his  business  to  coerce  him  to  do  something,  has  been 
held  to  be  a  breach  of  this  duty;  and  this,  even  though  the 
thing  which  he  is  coerced  into  doing  is  one  which  he  ought  to  do 
and  the  ultimate  motive  of  the  boycott  is  to  get  justice.  The 
proximate  intent  to  injure  his  business  is  itself  malice.  Bpt  the 
law  on  this  subject  is  still  in  an  unsettled  condition. 

'thiBduty*"  '^^^'    '^^  "^"^y  ^^  subject  to  an  important  exception,  which 

does  not  apply  to  the  two  preceding  duties  and  which  it  is 
difficult  to  define  exactly.  On  the  one  hand  the  presence  of 
malice  wiU  undoubtedly  often  make  an  act  unlawful  which 
without  it   would  be  lawful;    but  on  the  other  hand  it  has  been 

iots  lawful  in  repeatedly  laid  down,  that  if  an  act  is  "lawful  in  itself"  it  will 

t.  h  ft  in  gp-1  vflfl 

not  be  made  unlawful  by  being  idone  maliciously.  An  act 
lawful  in  itself  means  simply  an  act  which  is  lawful  without 
regard  to  the  state  of  mind  of  the  doer,  so  that  the  statement 
that  malice  will  not  make  such  an  act  unlawful  is  a  mere 
tautology  and  conveys  no  precise  information.  It  simply  amounts 
to  saying  that  there  are  exceptions  to  the  duty  now  under 
discussion,  but  does  not  teU  us  what  the  exceptions  are. 
tK^ption!  '^®  exception  should,  it  is  believed,  be  stated  somewhat 
as  follows.  There  are  certain  acts  which  are  usually  done  from 
good  motives  and  are  usually  beneficial  in  their  effects,  so  that, 
since  it  is  necessary  for  the  law  to  leave  considerable  liberty 
to  people  in  the  conduct  of  their  affairs,  it  is  on  the  whole 
expedient  to  permit  such  acts  to  be  done  without  inquiring 
into  the  motives  of  the  doer,  even  though  that  liberty  may 
sometimes  be  abused.      Such   acts   are   often    described   as   done 
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in  the  exercise  of   the  doer's   own   rights.      No    attempt    will    be   Exercise  of 

J       ,  °  '  one's  owu 

made   here   to   enumerate   all   the  kinds  of  acts   that   fall   under      '^«^*^- 
this  exception,  but  a  few  of  the  most  important  call    for   notice. 

Such  acts  as  are  ordinarily  done  in  the  use  and  enjoyment  OrrHnarynaa 
of  property  may  be  done  from  any  motive.  "It  is  plain  that  °'^™*^''^' 
the  right  to  use  one's  own  property  for  the  sole  purpose  of 
injuring  others  is  not  one  of  the  immediate  rights  of  owner- 
ship; it  is  not  a  right  for  the  sake  of  which  property  is 
recognized  by  the  law,  but  is  only  a  more  or  less  necessary 
incident  of  rights  which  are  established  for  very  different  ends."' 

K  A  is  the  owner  of  land'  with  a  well  on  it,  and  B 
makes  an  excavation  in  adjoining  land  and  so  cuts  off  water 
which  would  otherwise  have  come  to  the  well  by  percolation 
through  the  soil  and  causes  the  well  to  dry  up,  to  A's  pecuniary 
damage,  no  property  right  of  A  is  violated.  But  if  B  is  not 
the  proprietor  of  the  land  where  he  excavates,  and  does  the 
act  with  a  malicious  design  to  injure  A,  he  breaks  the  present 
duty,  which  corresponds  to  A's  right  of  pecuniary  condition, 
and  A  may  have  an  action  against  him  for  the  wrong.  If 
however  B  makes  the  excavation  on  his  own  land,  it  is 
generally  held  that  he  is  protected  by  this  exception,  and  is 
not  liable  to  A  even  though  he  acts  maUciously.  So  it  has 
been  held  not  unlawful  for  the  owner  of  land  to  erect  cheap 
tenement  houses  on  it  close  to  a  neighbor's  house  and  fill  them 
with  negroes,  for  the  mere  purpose  of  annoying  his  neighbor, 
depreciating  the  value  of  his  property  and  coercing  him  to 
seH  it  at  a  low  price.  But  in  some  of  the  United  States  it 
has  been  thought  that  such   uses    of  property    may    be   wrongful  t 

if  they  can  be  shown  to  have   been   done    not  simply  maliciously 
but  from  no  other  motive,  from  "unmixed  malice." 

722.     The   law   is   very   careful   to   protect   the  freedom  of  ^*'"°jf^°a  °'* 
labor   and   the    right   of  every   man    to    sell    his    labor    to    the 
best  advantage.     Therefore  it  is  not  a    breach    of  this   duty   for 
one  person  to  persuade  another's  servants  to  desert  their  employer 
and  enter  into  his  service,  no  matter   from    what  motives.^''     But 


^^if  the  servants   hnve  no  right   to   leave,   the  act  may  be  a  breach 
of  another  duty.    See  i  1009. 
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it  is  unlawful,  as  not  coming  within  the  principle  of  this  excep- 
tion, for  a  person  to  entice  or  coerce  another's  servants  to 
leave  him,  not  for  the  purpose  of  hiring  them  himself  bu^ 
merely  to  injure  the  employer,  even  though  the  servants  have 
I  a  right  to  leave, 
strikes,  A    strike    by    worldng    men,   so  far    as    it    consists   merely 

in    a    concerted   refusal  to    work    and    is    not    accompanied    by 
violence,    is    not    wrongful    as    being    a    breach    of  the    present 
duty,  though  it  may   be    a    breach   of   their   contract   with  their 
eniployer.     The  men  have  a  right  to  be  idle  if  they  choose. 
Discharge  o£  The  rifihts  of  masters  are   not   inferior   to  those  of  servants, 

fciervEUits,  *^ 

so  that  a  master,  unless  his  contract   with    the    servant  prevents, 
may  discharge  a  servant  at   his   pleasure    for  -  any   cause    or   for 
no    cause,    e.g.    because   he    trades   at   a   particular   store  whose 
proprietor  has  incurred  the  master's  ill-will. 
Trade  com-  Glosclv   aualoffous   to   the   right    to    dispose    of   one's    labor 

petition.  ,..,.,  i        p  i  i 

for  hu:e  is  the  right  to  carry  on  a  lawnu  trade  or  occupation, 
and  it  is  equally  favored  by  the  law,  "  Competition  is  the  life 
of  trade,"  and  mere  business  competition,  however  severe  or 
ruinous  to  competitors,  is  not  wrongful,  A  man  has  a  perfect 
legal  right  to  engage  in  and  prosecute  a  business  from  no  motive 
whatever  but  to  ruin  another  by  underselhng  him. 
Enrnioing  It  is  lawful  for  one    party    to   a   contract    to   call   upon  the 

cou  tracts-  x         j  r 

other  party  to  perform  it,  no  matter  what  his  motive,  e.y. 
for  a  person  to  collect  the  bills  of  a  bank  and  present  them  for 
payment  in  a  mass  at  a  time  when  the  bank  is  known  to  be  unable 
to  pay  them,  with  a  malicious  intent  to  injure  the  bank's  crefit. 
^riniing  A  person  is  legally  justified   in   bringing    an    action    at   law 

or  persuing  a  legally  appointed  remedy  when  he  has  a  good, 
cause  of  action,  even  maliciously.  Thus  where  a  corporation 
hired  a  piece  of  land  for  the  mere  purpose  of  enabling  it  to 
bring  an  action  against  another  corporation,  and  then  brought 
the  action,  it  was  held  to  be  not  wrongful. 
MaiioioiiBiy  723.     Mahciously   inducing   a   party   to   a  contract  to  break 

'"'^''trMb."™'  ^^  ^°"^'^  ^^®™  *°  ^  ^  P^*^^  breach  of  this  duty.  And  in  that 
manner  to  procure  a  breach  of  a  contract  for  services  is 
undoubtedly  wrongful.  But  whether  in  regard  to  other  sorts  of 
contracts  a  wrong  can   be  so   committed   is   still   doubtful.      The 
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ground  of  the  doubt,  however,  seems  to  be  not  whether  the 
act  is  a  breach  of  duty  but  whether,  the  direct  cause  of  the 
injury  being  the  wrongful  refusal  of  the  party  to  the  contract 
to  perform  it,  the  malicious  inducement  is  not  a  remote  cause 
merely.  The  reason  for  the  distinction  between  contracts  of 
service  and  other  contracts  probably  is  that  the  i-elation  between 
master  and  servant,  though  at  present  generally  created  by 
contract,  is  rogarded  as  somewhat  different  from  an  ordinary 
contract  relation,  as  being  a  kind  of  status;  the  master  has 
rights  in  rem  in  his  servant.-*'  Then  the  principle  was  extended 
by  a  false  analogy  to  contracts  for  service  which  did  not  create 
the  technical  relation  of  master  and  servant. 

724.  A  person  must  not   make    a   fraudulent    misrepresen-   Frauauiont 

^  misrepresen. 

tation    to    another.       The    nature    of   a    fraudulent    misrepresen-     *ations. 
tation    has    been    already   described.      This    duty  coiTesponds   to 
all  rights.      Causing  any  sort    of   injury   by   fraud   is   wrougful, 
including     the     fraudulently    inducing    a    person    to    break    a 
contract. 

725.  A  person  must  not  institute  or  carry   on  a  groundless  MaUdous pro. 
prosecution    against    another   maliciously    and    without    probable    ^^°"""- 
cause. 

To  prosecute  a  person  means  to  institute,  or  make  a  Meaning  oi 
complaint  to  a  public  officer  for  the  purpose  of  having  instituted, 
or  actively,  intentionally  and  voluntarily  to  aid  in  the  carrying 
on  -  against  him,  of  any  criminal  prosecution  or  any  civil 
proceeding  looking  to  his  arrest,  the  sei2Xire  of  his  property  or 
the  impairment  of  his  status,  e.g.  having  him  declared  insane 
or  bankrupt.  Since  the  statute  of  Marlbridge  "  which  allowed  civii  aoUons. 
costs  to  successful  defendants  in  civil  suits,  it  has  been  held 
in  England  that  an  ordinary  civil  action  is  not  a  prosecution  for 
this  purpose,  the  costs  being  supposed  to  be  a  full  compensation 
for  all  damage  to  a  person  from  an  unfounded  suit  against 
him.  In  some  of  the  United  States  the  same  rule  prevails, 
but  in  most  the  rule  is  the  other  way,  and  a  mere  civil  suit  is 
held  to  be  a  prosecution. 

i^See  g  1009. 
"52  Hen.  VI. 
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The  prosecu- 
tion must  be 
grouudlegs* 


Termination 
of  the  prose- 
cution. 


Probable 
ciuse. 


Ualice. 


Abuse  of  pro- 
cess. 


To  amount  to  a  breach  of  this  duty  the  prosecution  must 
be  without  grounds.  If  it  was  in  fact  well  grounded,  there  is 
no  breach  of  duty  in  instituting  it ;  and  the  fact  that  it  was 
successful  is  conclusive  proof  for  this  purpose  that  it  was  well 
grounded.  If  for  instance  A  prosecutes  £  on  a  charge  of  theft,, 
and  B  is  convicted  of  the  crime,  even  though  he  is  in  fact  innocent 
and  the  conviction  is  due  to  the  mere  blunder  of  the  jury,  A  is 
considered  to  have  had  grounds  for  prosecuting.  Therefore  an  action 
for  a  mahcious  prosecution  can  never  be  maintained  while  the 
original  prosecution  is  pending;  the  plaintiff  in  such  an  action  is 
always  required  to  show,  in  order  to  maintain  his  action,  that 
the  prosecution  has  ended  in  failure.  '•''' 

726.  Probable  cause  implies  (1)  that  the  prosecutor  realjy 
and  in  good  faith  beheved  that  there  was  ground  for  the 
prosecution,  and  (2)  that  his  belief  was  reasonable,  K  A 
prosecutes  B  for  a  crime,  he  must  beheve  him  to  be  guilty ;  if 
he  does  not,  he  has  no  probable  cause  for  the  prosecution,  if 
B  is  in  fact  innocent,  however  much  appearances  may  be  against 
B.  Also  a  prosecution  should  not  be  set  as  foot  on  mere 
BOspicion,  but  on  reasonable  grounds  of  belief.  If  the  prosecutor 
before  beginning  the  prosecution  takes  legal  advice,  and  after 
a  full,  fair  and  true  statement  to  his  counsel  of  the  facts  within 
his  knowledge,  is  advised  that  there  is  a  good  case  for 
prosecution,  that  is  strong  evidence,  in  fact  nearly  conclusive, 
that  he  had  probable  cause  for  his  action. 

Malice  means  either  actual  malice  or  any  other  improper 
motive.  The  only  proper  motive,  for  instance,  of  a  criminal 
prosecution  is  to  bring  a  guilty  person  to  justice,  and  to  use  it 
for  any  other  purpose,  e.g.  as  a  means  of  coercing  the  party 
prosecuted  to  pay  a  debt  or  to  do  any  other  act,  whether  it  is 
an  act  which  he  ought  to  do  or  not,  is  malice  in  law. 
^  727.  A  person  having  taken  out  legal  process"  must  not 
intentionally  and  knowingly  use  it  .or  cause  it  to  be  used  for 
a  purpose  for  which  it  was  not  designed  by  law.  Abuse  of 
process  is  different  from  mahcious  prosecution.  In  mahcious 
prosecution  the  whole   proceeding   is   wrongful,   but   in   this  case 


15 
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there  may  be  only  a  wrongful  use  of  the  authority  of  the 
court  in  one  particular  matter.  Thus  where  the  defendants 
commenced  a  suit  against  the  plaintiff  for  a  debt  which  he 
actually  owed  them  and  for  which  they  had  a  right  to  sue 
him,  and  got  a  writ  of  capias  *'  for  his  arrest  in  the  suit,  which 
was  a  regular  and  proper  course  of  procedure,  and  then  made 
use  of  the  writ  to  compel  the  plaintiff,  who  was  sick  in  bed 
and  could  not  have  procured  bail  had  he  been  arrested,  by 
threats  of  arrest  to  give  up  to  them  property  of  his  to  which 
they  had  no  right,  they  were  held  guilty  not  of  a  mahcious 
prosecution  but  of  an  abuse  of  legal  process. 

'J'28.     A  ■   person      must      not      utter      slanderous      words  publication  oJ 
about    another    in    the    hearing    of    any   third    person,     if    he 
knows     or     ought    to     know    the    facts    that    make    the    words 
slanderous. 

If  the  slanderous  nature  of  the  words  is  not  apparent  upon  ^"^i^^^^^! 
their  face  but  depends  upon  facts  of  which  the  speaker  has  "'^^^"^♦jJIg''* 
not  actual  or  constructive  knowledge,  he  is  not  guilty  of  any 
breach  of  this  duty ;  for  example,  if  A  reports  to  B  an  amusing 
story  which  he  has  heard  from  0,  reasonably  supposing  it  to 
be  a  mere  fiction  and  there  being  nothing  in  the  story 
apparently  applying  to  D,  but  in  truth  it  conveys  to  B,  who 
knows  the  facts,  a  slanderous  imputation  upon  D,  A  is  not 
ffuilty  of  any  wrong.  But  if  A  knew  the  facts  that  showed 
it  to  refer  to  D,  but  through  ignorance  of  the  law  supposed 
that  such  a  charge  against  D  was  not  slanderous,  he  would-  not 
be  excused.  ^ 

A  person  must  not  do  any  act  with  the  intention  of  thereby  i'"'''i^|_™  ^' 
causing,    or    probably    any    act    which    is    negUgent     as     being 
unreasonably  likely  to  cause,  the  publication  of  a  Ubel,  if  he  knows 
or  ought  to  know  its  contents  and  the  facts  that  make  it  hbelous. 

Examples  of  intentional  pubKcation  of  libels  are  sending 
a  libelous  letter  to  a  third  person,  publishing  a  newspaper 
containing,  to  the  publisher's  knowledge,  a  libel,  furnishing  libelous 
matter  to  a  newspaper  for  publication.  But  a  person  who 
merely    delivers    a    sealed    letter,  to   another   or   sells    a   news- 


i^See  21037,  1039. 
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paper   which  contains   a   libel   does   not   break   this   duty  unless 
Newspaper  hg  tuows  or  ought   to   kuow   its    conteuts.      The    publisher   of  a 

publishers,  I  t  i?     • 

newspaper,  however,    is  charged  with    knowledge    of   its   contents 
and  responsible  for  all  libels. contained  in  it. 
MaUco  729.     It   is   commonly    said    that   to    amount   to   a  breach 

of  duty  the  publication  of  a  slander  or  libel  must  be  mali- 
cious. But  maUce  in  any  proper  sense  of  the  word  is 
not  necessary.  The  courts  have  taken  great  pains  to  explain 
that  malice  in  this  connection  does  not  mean  actual  malice 
but  legal  malice.  It  does  not  in  fact  imply  any  state  of  mind 
at  aU.  It  means  merely  that  the  publication  is  not  in  the 
circumstances  justificable,  i.e.  that  the  case  does  not  fall  under 
any  of  the  exceptions  to  the  duty.  This  is  sometimes  expressed 
by  saying  that  malice  is  implied  in  law.  But  that  is  a  mere 
When  malice  clumsy     and    useless    fiction.      MaKce    in    the    proper    sense    is 

is  import-ant.  "^  i         i        i  i      i*i  "i     •' 

important  in  connection  with  slander  and  ubel  m  two  ways, 
neither  of  which  relates  to  the  content  of  the  duty,  namely: 
(1)  when  the  publication  is  actually,  malicious  the  jury  are 
permitted  to  award  larger  damages  than  would  otherwise  be 
"proper ;  and  (2)  the  presence  of  malice  will  sometimes  prevent 
the  publication  from  coming  imder  one  of  the  exceptions  to 
the  duty. 

oommiu^S-  '^^^'     Exceptions  to  the   above   mentioned   duties   exist  in 

*'™^'      the    case    of    what    are    called    privileged  communications."     A 

privileged  communication  is  a  publication  of  matter    which   is  in 

fact  slanderous  or  libelous,  but   which    the   party   in    the  circum- 

Absoiute  ana  stances  is  permitted  to  publish.     Such  communications  are  divided 

condifional         -  -  .  - 

privilege,  into  absolutely  privileged  and  conditionally  privileged  communi- 
cations. The  former  are  those  which  a  person  is  permitted 
to  make  without  regard  to  his  state  of  mind.  He  is  free  from 
legal  liability  for  the  publication,  even  though  he  makes  it  knowing 
it  to  be  false  and  with  a  malicious  design  to  injure  the  person 
about  whom  it  is  made.  The  latter  are  privileged  only  if  made 
with  a  bona  fide,  though  not  necessarily  a  reasonable,  belief 
of  their  truth  and  without  malice ;  but  they  are  prima  facie 
presumed    to    be    so    made,    and    any    one    who    complains    of 


"  For  another  meaning  of  privileged  communications  Bee  §1093. 
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the  publication  has  the  burden  to  prove  want  of  belief  and 
malice. 

A   communication   is    not   privileged    merely    because  it  is  a  Efpetitions  ot 

'^  °  ■'       /  alanders  and 

repetition   of  what    some    one    else    has  told  the  publisher,    even      ''^''^• 
though   in    repeating   it   he   refers    to  the  source    from  which  he 
had  it.     It  is  just  as  wrong  to    repeat   a    slander   or  Ubel  as  to 
originate  one. 

Nor  is  it   privileged   in    general    merely    because    the  maker  statements 

„.,,.,     f  "lade  in  goud 

01  it   beueved   it,    or    even   reasonably    believed   it,    to  be   tnje.       '"■'"'• 
A  person  who  publishes  defamatory    matter    about   another  takes 
upon  himself  the  risk  of  its  turning  out  to  be  untrue. 

731.  Generally,    subject  "to    some    quahfications    and    to    a    -^J^^^,"!'!^'^^ 
little  conflict  among  the    authorities    as   to  details,    the  following  ooa>m™i<!«'- 
kinds     of    communications  ■  are    absolutely     privileged,     namely : 
communications     between    husband     and    wife,     proceedings     in 
legislatures  and  courts    and    fair    and    true    reports   of  such  pro- 
ceedings e.g.  in  newspapers.      For    such    a   pubhcation  no  action 

of  slander  or  libel  will  lie. 

732.  A  communication  is  prima  facie  or  conditionally  Couditionaiij 
privileged  when  made  in  the  performance  of  some  legal,  moral  ooiomnnici- 
or    social    duty    or    to     protect    some    right    or    interest    of   the 

maker. 

Example  of  communications  made  in  the  discharge  of  a  Duty. 
.  duty  are  reports  by  public  officers  which  they  are  required  by 
law  to  make,  or  a  communication  by  a  father  to  his  daughter, 
whom  he  is  under  a  moral  duty  to  protect,  about  the  character 
of  a  man  who  is  seeking  her  hand  in  marriage.  But  mere 
friendship  between  two  persons  does  not  create  any  duty  in 
one  to  communicate  anything  to  the  other.      Pubhshers  of  news-   no  duty  to 

publish  news. 

papers  when  sued  for  hbel  have  sometimes  attempted  to  bring 
themselves  under  this  exception  by  pleading  that  they  owed 
a  duty  to  the  community  to  publish  the  news.  But  this  the 
courts  have  always  refused  to  admit.  A  newspaper  proprietor 
is  carrying  on  a  trade  for  money,  is  selling  news,  and  is 
under  no  other  duty  to  furnish  the  public  with  his  wares  than 
any  other  tradesman  is. 

Interest  does  not  mean  necessarily  pecuniary  interest.      Thus    interest. 
the    members    of    a    church    have    an    interest    in    its    discipline 
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and  management,  apart  from  any  interest  in  the  church  property, 
so    that    a    complaint"  to   the    bishop   by   a   member    about  the 
conduct  of  the  pastor  may  be  privileged, 
Commuuica-  If   the   pcrson   making   the   communication  and   the    person 

between 'ui.  ^  whom  it  is  made  both  have,  or  only  the  former  has, 
■  parties.  ^^  interest  in  the  subject  to  which  the  communication  relates, 
and  the  communication  is  for  the  protection  of  that  interest, 
it  is  prima  facie  privileged.  This  apphes,  for  instance,  to 
communications  between  partners  about  their  business,  to  a 
memorial  addressed  to  a  pubUc  officer  protesting  against  the 
appointment  of  a  person  to  an  office,  or  to  a  list  printed 
by  a  raihoad  company  and  distributed  to  its  officers  and 
agents  of  persons  discharged  from  its  employment  with  the 
reasons  for  their  discharge,  in  order  to  prevent  unfit  men 
from  getting  back  'into  its  service,  and  generally  to  applica- 
tions to  any  one  in  public  or  private  authority  to  exercise 
his  authority  by  a  person  interested  in  its  exercise,  such 
as  information  given  to  the  pohce  to  enable  them  to  detect  or 
capture  a  criminal,  in  which  the  whole  public  have  an  interest, 
or  petitions  for  redress  of  grievances. 
pommnDipa-  The  mere  fact  that  the  person  to  whom  the  communication  is 

tions  to  inter-  ^  ^  '    _    ^ 

estea  parties,  made  has  an  interest  in  it  does  not  generally  render  it  privileged, 
as  where  an  outsider  volunteers  information  to  a  master  about 
the  character  of  his  servants.      But    if   the  interested  party  asks 

charaoierg  of  for  the  information,  it  may  be  given.  A  common  case  of  this 
kind  is  where  a  person  about  to  employ  a  servant  inquires  of 
a  former  employer  as  to  the  servant's  character  or  behavior 
whUe  with  him.  EepKes  to  such  questions  have  often  been 
Mgrgantiie  "held  privileged.  Reports  of  mercantile  agencies  made  on 
request  to  persons  having  an  interest  fall  under  the  same 
principle. 
stondevot^  'J'33.     A    person    must   not    publish    false     and    derogatory 

statements  about  another's  property  or  his  title  to  it,  in  such 
a  manner  as  would  be  unlawful  in  a  publication  about  a  person. 
This  is  called  slander  of  title  or  property.  This  duty  corresponds 
to  the  right  of  pecuniary  condition,  not  to  any  right  of  reputa- 
tion, and  therefore  the  breach  of  the  duty  does  not  amount  to 
a  wrong  unless  pecuniary  damage  results. 


title 
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The  ■  exceptions    as   to   privileged    communications    apply    to    Privileged 
this    duty    also;    and   there    are    the    further    exceptions   that    a       tions. 
man  may  in  good  faith  set  up    a  claim   to    property    for  himself     sonajn^ 
or  one  of  his  family,  even  though   it    turns    out   that  he  is  mis- 
taken and  the  claim  unfounded;    and    a   person  may  assert  that piaiaeot one's 
his  goods  or  services   which   he    offers   for   sale    are   hotter   than 
those  offered  by  others.     But  this   does  not  justify  specific  false 
statements    about   the   goods  of  a   rival   dealer,    for  example  an 
assertion  that  ^he  latter  are  adulterated. 

V.     Statutory  Dxjties. 
734.     Various   duties    are    imposed   by  statutes    and    muni-    Towhnm 

■^  "^  such  tliir.iea 

cipal  ordinances,  such  as  duties  to  put   fire  escapes    on  tenement    "leowea. 

houses,  to  provide  ships  with    medicine   chests,    to  keep  sidewalks 

free  from  snow  in  winter,  to  have  gates  and  flagmen  at  raUroad 

crossings,  to  carry  certain  lights  on  vessels  at  night.      It  is   often 

very  difficult  to  determine    whether   the    duties    created   by  such 

statutes    are   intended    to    correspond   to   private   rights    and    to 

be  owed  to    private    persons,    90   that    their   breach,    if  followed 

by  a  violation  of  the  corresponding  right,    wiQ    amount  to  a  tort 

for  which  the  injured  party  *may  have  a  civil    action,  or  whether 

the    duties    are    owed   only   to    the    state,    so    that    their  breach 

is  punishable  only  by  a   public  prosecution.      There  is  no  general 

rale  for  determiniug  this ;   it   is    in    each  case  a  question  of  the 

intention  of  the  legislature,  to  be  got  at  by  a  proper  construction 

of  the  statute.     It  has  been  decided  for  instance  that  no  private 

action  would  lie  in  favor  of  a    person    who    fell   and  was  injured 

because    of  another's  failure   to    remove    ice    from   the  sidewalk 

in  front  of  his   house    as   required   by   law,    the  duty  to  remove 

the  snow   being   regarded    as    a    public    one.     But    actions   have 

been    sustained   for   damages  caused    by   the    absence    of   a  fire 

escape  when  a  statute  ordered  one  to  be  provided. 
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CHAPTER    XLIX. 


EXCEPTIONS  TO  DUTIES. 

rabUcau-  736.     Public    authority    is   the    ground  of  certain  exceptions 

to  legal  duties.  A  permission  from  the  legislature  or  from  any 
public  authority  competent  to  grant  it  will  justify  any  act 
done  pursuant  to  it  and  all  the  necessary  consequences  of  such 
act.  But  a  permission  or  even  a  command  of  a  public  officer 
in  excess  of  his  authority  will  not  be  a  protection.  Thus 
the  orders  of  his  superior  officer  will  not  generally  justify 
a  soldier  in  seizing  private  property.  So  it  was  held  in 
England  that  where  a  statute  authorized  the  Queen  in  certain 
cases  to  order  churchwardens  to  enter  upon  private  land  used 
for  purposes  of  burial  and  do  certain  acts  there,  and  the  Queen 
by  mistake  issued  such  an  order  in  the  case  of  certain  land 
which  was  in  fact  not  a  burial  ground,  the  churchwardens  who 
entered  upon  the  land  under  the  order  were  trespassers. 

Authority  The    grant    of   an    authority   to     do    acts    which     may    be 

Btrietly  con  -     t  i 

Btruea.  mjunous  is  stnctly  construed  agamst  the  grantee;  it  will 
not  justify  an  interference  with  the  rights  of '  others  if  it 
can  be  executed  reasonably  without  such  an  interference, 
and  any  act  done  under  it  must  be  done  in  a  reasonable 
and  careful  manner  and  due  precautions  taken,  if  necessary, 
against  injury  to  others.  Thus  if  the  state  authorizes  a  private 
person  to  make  a  canal,  that  does  not  excuse  him  if  in  blasting 
rocks  in  the  course  of  the  work  he  casts  fragments  of  rock 
onto  adjacent  land. 

™te"?op^rty         '^^^  constitutions    of  the   United   States   and    of  the  states 

for  public    foj-bid   the   taking   of  private    property    for    public    use    without 

compensation.     Any  legislative  authority  in  contravention  of  such  a 

^witfSe.  constitutional  prohibition  is  void.  These  provisions  are  usually 
construed  to  forbid  aU  taking  for  other  than  public  uses,  even 
though  compensation  is  made ;  the  legislature  can  not  take  one 
man's  property  from  him  and   give   it   to    another,    or  compel  a 
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man  to  sell  his  property  to  another  even  for  a  fair  price. 
Therefore  a  special  tax  laid  by  a  state  legislature,  the  proceeds  of 
which  were  to  be  used  in  paying  bounties  to  manufacturers,  has  been 
held  void  and  its  collection  enjoined  by  the  courts.  But  a  tax 
whose  proceeds  may  be  used  for  proper  governmental  purposes  is 
not  unlawful  because  the  intention  of  the  legislature  in  imposing 
it  was  to  benefit  particular  individuals,  for  instance  a  protective 
tariff.  The  courts  wiU  not  inquire  into  the  motives  of  the 
legislature    in    exercising   its   constitutional     powers.      In    Eng-    powers  oi 

Farliameiitt 

land  Parliament,  being  a  sovereign  body,  may  authorize  the 
taking  of  private  property  without  compensation,  but  seldom 
does  so.  The  courts  will  not  construe  a  statute  as  having  such 
an  operation  if  it  is  reasonably  capable  of  any  other  construction. 
The  right  to  take  property  for  public  uses  is  called  the  right  Eminent  do- 
of  eminent  domain.  It  may  be  exercised  by  the  state 
directly,  as  in  the  taking  of  land  for  highways,  or  its 
exercise  delegated  to  private  persons,  as  where  railroad  com- 
panies are  authorized,  when  they  can  not  agree  with  the 
owners  of  land  needed  for  the  construction  of  their  roads, 
to  have  it  condemned  by  proper  legal  proceedings  and  take 
it  in  invitum. 

The  taking  of  property  means    the    direct   violation  of  some  The  meaning 

.,,.,  of  tailing. 

property  right  by  the  act  authorized,  not'  an  incidental  violation 
of  a  property  right  indirectly  caused  by  it.  To  make  a  pubKc 
highway  across  a  person's  land  is  a  taking  of  the  land,  although 
the  owner  remains  in  possession ;  so  it  is  to  build  an  elevated 
railroad  in  a  street,  which  violates  the  easements  of  light 
and     air     of    the     adjoining    proprietors.      But    a    nuisance    to  Authoriziog 

,  .  ,  ,      nuisances, 

property  by  smoke,  smells  or  noise  is  not  a  taking,  and 
the  legislature  may  authorize  such  a  nuisance.  Nor  is  the 
deterioration  in  value  of  property  by  reason  of  thes  construction 
of  some  public  work,  for  iostance  making  a  railroad  along  side 
of  it,  a  takmg,  that  not  being  a  violation  of  the  right  of 
nroperty.     In  some  of  the  United  States  the  constitutions  require    Oompenaa- 

r     r       J  .  tion  for  dam- 

compensation    to    be    made    when   private    property    is    damaged    agetopro- 
by    public    works,    though    not    taken.      And     English     statutes 
authorizing  the  construction  of  public  works  often  contain  similar 
provimoaa. 


The  maudate 
o£  a  court. 


510  PETVATE  LAW. 

736.  The  mandate  of  a  court  ordering  an  act  to  be  done 
is  generally  a  protection  to  persons   who    act   under   it.     Such  a 

mandate  may  he: 

(1.)  Valid,  regular  and  not  erroneous;  as  where  in  a  siiit 
of  which  it  has  jurisdiction  a  court  proceeds  regularly  and  gives 
a  correct  judgment,  and  an  execution  is  regularly  and  in  due 
form  issued  to  enforce  the  judgment. 

(2.)  Valid  and  regular  but  erroneous,  as  where,  the  court 
having  jurisdiction  to  try  the  case  and  proceeding  regularly,  the 
jury  find  a  verdict  against  the  evidence  or  the  judge  decides 
a  point  of  law  incorrectly,  so  that  judgment  is  given  for  the 
wrong  party,  and  execution  -is  issued  on  it. 

(3.)  Valid  but  irregular ;  as  where  a  warrant  of  attachment 
or  arrest  is  granted  in  a  proper  case  by  a  court  of  competent 
jurisdiction,  but  by  mistake  the  security  required  by  law  is  not 
taken  from  the  party  in  whose  favor  the  warrant  is  issued. 

(4.)     Void;  where  the  court  has  no  jurisdiction  to  issue  it. 

vaiidanareg-         A  mandate  which  is   vaM   and   regular  justifies    everything 

"altM."'    done    pursuant   to   it,  no  matter    what    the    motive    with   which 

it  was  procured  or  is  executed.      This   is    so,    even   though  it  or 

the  judgment  or   order    on   which   it   depends   is    erroneous   and 

is  afterwards  reversed   or   revoked   because    of  the    error.      K  a 

sheriff  arrests  a  person  on  a  regular  and  vahd   warrant  or  seizes 

property,  the  officer  and  all  persons  who  assist   him  are  justified, 

even  though    the    action   in   which    the    warrant    was    issued  be 

entirely    groundless    or    the   court   was   induced    by    fraud    and 

perjury  to  issue  it. 

iraegiTiar  A  mandate  which  is  irregular  merely   is    valid,   and  has  the 

mandates,  ~,  .„  .  ,  .  ,  j. 

same  effect  as  if  it  were  regular    in    protectmg   persons   who  act 
under  it,  until  it  is  vacated  or  set    aside    by    the   court   upon   a 
proper  application ;    after  which  it  is  the  same  as  if  it  had  been 
entirely  void  ab  initio.^ 
Void  man-  A    void    mandate    has     no     effect    and    protects     nobody ; 

dates. 

all    persons    who    act    under    it    are     wrongdoers,     except    that 
Mandate    if    the   mandate   is   good   upon    its    face,    that    is,    if   there    is 

good  on  its  or-  '  ' 

faoo.       nothing    apparent    in    the    document    itself  to    show   that   it    is 
1  As  to  the  regponsibility  of  the  judge  in  such  a  case  see  i  1018. 
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void,  any   public   officer  who  ia   the   course   of  his   official  duty 

acts  under  it  in  good  faith  believing    it   valid,    or    any   one  who 

assists  him  at  his  request,  is   protected   by    it,    though    it    is   in 

fact  void.     Thus  if  a  court  should  give  judgment  against  a  person 

who  had  not  been  summoned    to    appear   and   had   not   in   fact 

appeared   in   the  action,  the  judgment    and  any  execution  issued 

to     enforce    it    would    be    wholly     void.       But    generally    the 

execution    would   not   contain    anything   from    which    the    sheriff 

could     know     that    the     party    had     not     appeared,      and     if 

he      did     not    in     fact    know,     and    proceeded    to     seize     the 

party's    property   by   virtue    of  it,    he   would   not    be    guilty    of 

any  wrong.      If    however   a   court   which   had    no  jurisdiction  in 

criminal  cases  should  try  a  person  for    a  crime  and  sentence  him 

to    be   imprisoned,    the    warrant    of  imprisorunent,    coming  from 

that   court,    would   be    on   its   face    invalid,    and   the    keeper  of 

the  prison  would  not  be   excused   for    receiving    and   holding  the 

prisoner  under  such  a  warrant.      The    officer   must  decide  at  his  '^^^slm£^ 

own   peril    whether,  the   mandate   is    good   on    its   face   or  not,      '"'^*^" 

and   is   responsible    even  for    an    honest   mistake.     However  the  '''^^^^1^^^^°' 

person    who    procures    the    void   warrant   to   be    issued    or    who 

gives   it    to   the    officer    to    serve    or  requests    him   to    serve    it, 

and  who  therefore    is    responsible    for    the    officer's    acts,    or   the 

judge  who  issues  the  void  warrant,    is   not  protected  by  it  at  all, 

but  is  guilty  of  a  wrong,  even  though  it  is  valid  on  its  face. 

But  the  mandate  of  a  court  only  justifies  the  doing  of '""'*„|^t6'^° 
•^ose  acts  which  it  commands  to  be  done.  If  therefore  an  justifies. 
officer^  having  a  warrant  for  the  arrest  of  A  or  the  seizure 
of  his  property,  takes  B  or  his  property  instead,  he  is  liable, 
and  it  makes  no  difference  that  he  does  so  by  an  innocent 
mistake  and  after  using  the  utmost  care  to  find  the  right  person  or 
property. 

737.     An  officer  or  any   other   person   may.  not  break  open  ^"5^'ifiS'"' 
the  outer  door  of   a   dwelling-house   to    execute   the   mandate  of     ^°"^^- 
a  court  in  a  civil  proceeding,  or  to-  arrest   a   person,  even  though 
he  has  a  warrant  for  his  arrest,   for    one    of  those  minor  crimes 
known     as    misdemeanors."      Every    man's    house    is    his    castle. 


2  See  1 1148. 
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A  dwelling  house  includes  a  room  or  suite  of  rooms  or  any 
part  of  a  building  that  is  used  as  a  separate  dwelling.  But 
if  the  officer  has  once  lawfully  got  within  the  outer  door,  he 
may  break  an  inner  door,  e.g.  the  door  of  a  room;  or  if  he 
has  begun  the  executionr  of  the  mandate  outside,  and  the 
person  or  thing  to  be  taken  escapes  or  is  removed  into  a  dwelling 
house,  he  may  even  break  the  outer  door  after  a  statement 
of  his  errand,  a  demand  for  admittance  and  a  refusal ;  and  so 
he  may  to  arrest  a  person  on  a  warrant  for  treason  or  felony, 
which  are  crimes  of  a  graver  nature. 
5'utTOrjwnv'  ^^^'    -^  officer  authorized  to   make    arrests  for  crime  may 

byoffluefs.  arrcst  without  a  warrant  for  a  crime  committed  in  his  presence 
or  on  immediate  -information  that  a  person  has  committed  a 
crime,  or  if  a  felony  has  actually  been  committed  or  the  officer 
iPeasonably  beheves  that  one  has  been,  and  the  person  arrested 
is  the  actual  perpetrator  of  the  crime  or  the  officer  reasonably 
believes  him  to  be. 

By  private  A   private   persou   may    arrest   another   without    a    warrant 

persons.  *■  ^  ** 

for  a  breach  of  the  peace '  committed  in  his  presence,  or  if  a 
felony  has  actually  been  committed,  and  the  person  arrested  is 
the  one  who  committed  it  or  the  person  making  the  arrest 
reasonably  believes  him  to  be.  But  the  person  arrested  must 
be  at  once  handed-  over  to  some  proper  officer. 

Defence  and  739.    Another   group  of  exceptions  to  duties  fall  under  the 

head  of  defence  and  protection. 

A   person   may   use   force   in    defence   of  himself  or  herself 

onlseTTaSd  °^  ^^^  °^  ^^^  ^^^^>  ^lasband,  parent  or   ascendant   in  any  degree, 

others.      chUd  or  descendant  iu  any  degree,    master  or   servant,    or  of  his, 

her  or  their  possession  of  property    against    any    one    not  having 

a    better    right    to    the    possession.      And    a    person    may    hire 

ranjf "!/'£.  ^^''^^'^^^  ^^^  *te  express  purpose  of  defending  himself  or 
any  one  whom  he  may  lawfully  defend  or  his  property; 
e.g.  if  workmen  strike  and  attempt  or  threaten  to  destroy 
the  employer's  property  or  attack  other  workmen  who  have 
not  ^  struck,  he  may  hire  as  many  men  as  he  pleases  for  their 
defence. 

>  See  i 1171. 
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Force  may  be  used  only    for   defence    against  bodily  injuries  Against  what 

r\r    iniii^T/^n     *        x        '  *i  i  h  .  '^  injuries  force 

or  injuries  to  tangible  property,  not,  for  instance,  to  prevent  ^"j Sensed. 
the  publication  of  a  sknder  or  libel,  the  wrongful  use  of  a 
trademark  or  an  interference  with  a  franchise.  Nor  will  mere  ins^^iiHng 
words,  however  insulting  or  exasperating,  justify  the  use  of  force 
against  the  speaker.  Perhaps,  however,  a  person  may  rightfully 
be  prevented  by  force  from  using  grossly  insulting  words  to 
women,  or  at  least  to  the  female  members  of  a  man's  family* 
or  grossly  obscene  language  in  their  presence.* 

740.  A  person  who  has  a  right  of  present  possession  of  land  ^^^y^^  If 
or  a  chattel  is  not  guilty  of   a   tort   if   he   takes  possession  even    i'™!'^'^'?- 
by  force.® 

A  wrongful  intruder  on  land  may  be  expelled  by  force.     But  Expulsion  of 

,  _  ,  ,  ,  ,  an  Intruder 

It  sucQ  a  person  comes  peaceably  or  remains  on  premises,  he  can    from  land. 
not  be  expelled  by   force   until   he   has   first   been   requested   to 
depart  and  given  a  reasonable  opportunity  to  do  so. 

If  a  person's   goods  are    intermingled  with  those  of  another;  contusion  of 
so  that  he  has  a  right  to   take    a   part   of    the    mass,    he  is  not 
guilty  of  any  wrong  if  he   peacefully   takes    temporary    possession 
of  the  whole  for  the  purpose  of  making  a  separation. 

If  chattels  are  upon  the  land  of  a  person  who  has  no  chattels  left 
right  to  the  possession  of  them,  by  his  consent  or  by  his  wrong  ^^^'• 
or  fault  or  the  wrong  or  fault  of  some  person  from  whom  he 
received  them,  the  owner  of  them  may  enter  upon  the 
land  in  a  reasonable  time  and  manner  and  retake  them;  but 
not  if  they  are  there  by  the  owner's  own  fault ;  e.g.  if  a 
tenant  for  years  quits  possession  of  the  land  at  the  end  of  his 
term  and  leaves  his  goods  behind  him,  he  has  no  right  to 
go  back  and  get  them.  If  they  are  there  by  accident  without 
the  fault  of  either  party,  e.g.  if  A's  logs  are  carried  away  by 
a  freshet  and  deposited  upon  B's  land,  the  authorities  are  in 
conflict  as  to  whether  the  owner  has  a  right  to  follow  them. 

741.  A   person    who   is    injured    by    a   nuisance,    through  Abatement^  of 
the  actual  or  threatened  violation   by   it  of  his  right,  may  abate 
the  nuisance  by  force  to  prevent  a  further  or  future  injury  from 

*  Oooley  on  Torts,  187. 

5  He  may,  however,  be  guiltjr  of  a  crime ;  see  1 1174. 
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it,  and  for   that   purpose  may  enter  upon  any  land   where  the 

nuisance    is.      Thus   if  A   in    building  his  house  places  one  wall 

of  it   on   B's   land,    B    may   tear    down    the   wall ;    if  A  builds 

a  dam  on  his  land  and  thus  floods  B's  land,  B   may  enter  upon 

A's  land  and  remove  the  dam;   if   a  traveller  upon  the  h^hwaj 

finds   a    fence   built   across   the   road,    he   may  break  a  passage 

way  through  it. 

Distraint  of  742.    If  cattlo  wrongfully  come   upon  a  person's  land,  he 

'^'fl^sliT^"  may  distrain"  upon  them  that  is,  he  may  seize  and  hold  them 

as  security   for   getting   compensation   for   the  damage   done  by 

impouniiKg.  them.     This  is  called  distraint  -of  cattle  damage  feasant.      There 

are  public  places  called  pounds  where  such  cattle  may  be  placed 

by  the  distrainer  in  charge  of  a  public,  officer,  who    will   retain 

them  for  the  distrainer  or  sell  them,  unless  the  owner  gets  them 

out  by  paying  the  damages  and  pound  feeF.      It    is  provided  by 

statute  that  cattle  unlawfully  at  large  in  the  highway    may   be 

impounded  by  any  one. 

ThepreTen-  »A9      ^ny   persou   mav   interfere    by   force    to  prevent  the 

lion  of  crxmes  i^w"  j     f  J  i  i  j7      iU 

and  injuries.  iniine(Jiate  commission  of  suicide,  felony  or  breach  oi  tne 
peace,'  or  to  prevent  a  lunatic,  a  drunken  man,  a  young  child 
or  an  animal  from  doing  serious  injury  to  himself,  to  another 
person  or  to  property. 

i.T^eprevcn^  To   save    human   life   or    prevent   serious    injury   to  human 

""*'™'  beings,  or  to  avert  a  great  and  imminent  pubhc  calamity  or 
danger,  any  person  may  enter  upon,  use  or  -  destroy  property. 
Thus  buildiogs  may  if  necessary  be  torn  down  or  blown  up 
to  stop  the  spread  of  a  conflagration,  and  any  one  may  go 
upon  land  and  use  any  materials  at  hand  to  stop  a  leak  in 
a  levee  or  sea  wall  that  will  cause  an  inundation  if  not  at  once 
attended  to.  If  a  person  sees  children  on  a  railroad  track 
in  front  of  an  approaching  train,  and  after  in  vain  calling  to 
them  to  come  off  steps  upon  the  track  to  get  them  off,  he  is 
not  a  trespasser. 

tost  attioies-         The  finder,  of  a  lost   article   may   take   possession   of  it  to  • 

Saying  of  pro- keep  for  the  owner;    and   in   case    of  any   emei^ency    any  one 
may    take    possession    of    or    interfere    with    property,    unless 

6  gee  i  893.  '  See  i  117L 
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forbidden  by  the  owner,  for  the  preservation  of  the  pro- 
perty itself,  e.g.  may  carry  goods  out  of  a  burning 
house. 

744.  Any   one    having   possession   or   custody   of   a  place,    (,-^3°°^??°", 
such  as  the  master   of   a  vessel,  an  innkeeper,  a  schoolmaster  or      i''"""- 
a  person  in  his  own  dwelling   house    or   place    of  business,   may 

make  reasonable  rules  for  the  conduct  of  such  persons  as  he 
permits  to  be  there,  and  may  enforce  such  rules,  and  may  also 
preserve  order  and  protect  persons  and  things  present  in  the 
place,  by  forcibly  expelling  an  offender  or  by  interfering  forcibly 
to  prevent  the  commission  of  an  offence.  And  every  lawful 
assembly  or  meeting  has  a  similar  right,  which  may  be 
exercised  by  the  officers  of  the  meeting  or  by  any 
member,  e.g.  a  clergyman  may  expel  or  direct  the  expulsion 
of  a  person  who  niakes  a  disturbance  in  a  church  during 
a  service. 

745.  In    all   cases    where    force    is    permitted    to    be    used  oniy  neoes- 
against  others  or  their  property    for   the    purpose    of  defence    or 
pi:otection,  no  more    force    may   be    used   and   no   more  damage 

done  than  is  reasonably  necessary.     When  an  intruder  is  forcibly 

expelled    from    a    place    no    unnecessary    harm    should    be    done 

him  nor  any  insult  offered  him;    he  should  not    for    instance  be 

kicked  out.      Under    the  old  common  law  procedure  the  plea  set 

up  by  a  person  who  was  sued   for   using   force    against  another's 

person  was  that  he  gently   laid   hands    on   him,    moliter  manus 

imposuit.     Thus  it  is  riot  usually  lawful  to  kill  an  animal  which  is  Knimg  trea- 

trespassing  upon  land,   because   in   most  cases  it  will  be  sufficient       """• 

to'   drive  it  off.'    But  if  the  creature    is   doing    mischief  which 

can   not   be    stopped    except   by  killing  him,  he   may  be  killed. 

The    same   principle    apphes   to    the    abatement   of   a    nuisance.  Abatement  o- 

If  a   fence    for    instance    unlawfully   obstructs    a    right   of    way, 

no  more  of  the  fence   should   be   pulled   down  than  is  necessary 

to  secure  a  passage. 

But    necessity    in    these    cases    means    apparent    necessity.    4oSty* 
A    person     may     be     justified    in    defending     himself    against 
an    apparent    attack    upon    him,    though    in    fact    his    assailant 
had    no    intention    to    harm    him    or    was    only  playing.      And 
allowance  must  be  made   for   the   situation   in   which   the  party 
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IB  placed.  A  person  who  is  .attacked  can  not  be  expected  and 
is  not  required  in  the  excitement  of  the  moment  to  use  the 
same  cool  judgment  as  to  the  exact  amount  of  force  needful 
to  be  used  in  his  defence  as  the  jury  might  do  afterwards. 
Necessai-y    j^    g,    general  rule    any    amount    of    force    may    be    used  and 

oroemaylie  o  ■'  " 

used.      a^jjy  damage  done  that  is  reasonably  necessary  for  the  defence  or 

protection. 

Purposeste         The    force    is   justifiable    only    if  used   for  the   purpose   of 

my  be  used,  (jefencc  or  protection,  not  for  the  sake  of  revenge  or  punishment 

or,  except  in  the  case  of  distraint,  of  obtaining  compensation  for 

a  wrong.     If  A  wrongfuUy  takes  B's  property  or  reftises  to  pay  his 

debt  to  B,  that   does   not  justify  B  in  seizing  something  else  of 

A's    for    satisfaction   or  security.      So  if  B    strikes  A  and    then 

runs    away,  A  must  not  follow    him   up    and     strike   him.       The 

imed'iS^S- ^"^^S    ^^    damage    against    which    force    is   employed  must  also 

'"'^"      be    a    present   or    immediately  impending    one.      The   policy  of 

the    law    is    opposed    to     a    man's    being    judge    in    his    own 

cause   and   undertaking   to   right    his    own  wrongs;    and  it  only 

permits   him    to   do    so   in   cases   of   emergency,    when   there  is 

not  or  may  not  be  time  to  bring  the  matter  before  an  impartial 

tribunal.     A  can  not  lawfully   commit    an  assault  upon  B  to-day 

to    prevent   B    from   committing   one    upon    bim    to-morrow,    or 

destroy    B's   property   because    it   is   likely,    or    even   certain,    to 

become  a  nuisance  at  some  future  time, 

"?opertyf  '^^6.     It  is  Bot,  however,  lawful,  except  in  defence  of  one's 

dwelling    house    or    against    an    attempted  robbery,    intentionally 

to    kiU    or    inflict    serious    injuries    upon    a    human    being    to 

prevent    the    commission    of    a    mere    injury    to    property.      A 

person    would    not    be    justified    in    shooting    a    chicken    thief, 

or   in   setting   spring   guns   upon   his   land   to  shoot  trespassers; 

though    if  the    trespasser   has   notice   that   the   spring   guns  are 

there,  he  takes  the   risk   of   the    danger   upon   himself  and   the 

BlrSaingslaiidowner  who  sets  them  is  not  hable.      However,  a  person  may 

"'^°''"""™' lawfully   keep   a   ferocious   dog   or    other   dangerous    thing   upon 

his  premises   for   protection    against   thieves    or    burglars,    and  if 

he  has  used  due  eare,  as  by  posting   up   notices,  to  give  warning 

of  the   danger,   would   probably   not   be   liable   to    a    trespasser 

who  was  injured  by  it. 
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747.  Tf  a  person  enters  upon  another's  premises  or  uses  force  LxcoeaingB 

liconso 

against  another  by  the  letter's  permission,  and  then  exceeds  his  or  authority. 
permission  or  misbehaves  himself,  the  original  entry  or  act  is  not 
thereby  made  wrongful,  but  only  the  excess.  If  for  instance  a 
guest  in  a  house  gets  drunk  and  assaults  the  host  or  his  family 
or  breaks  the  furniture,  still  his  mere  presence  in  the  house  con- 
tinues to  be  rightful  until  he  has  been  requested  to  depart.  But 
if  the  original  authority  was  given  by  the  law  and  not  by  the  ^"fjf" 
party  injured,  then  any  excess  or  active  misconduct  invaUdates 
the  authority  and  makes  the  act  wrongful  ab  initio  ;  though  a 
mere  omission  to  do  what  the  party  ought  to  do  will  not  have 
that  effect.  Thus  any  person  has  a  right  by  the  law  to  enter 
a  common  inn,  even  without  the  permission  of  the  innkeeper. 
Therefore  if  while  there  he  behaves  in  a  disorderly  manner,  hia 
original  entry  becomes  whoUy  wrongful,  and  the  innkeeper  may 
sue  him  as  a  mere  intruder  upon  his  premises.  But  if  having 
gone  in  and  ordered  a  meal  he  refuses  to  pay  for  it,  that 
will  not  make  him  a  wrongdoer  ab  initio.  So  if  an  officer 
lawfully  arrests  a  man  and  then  beats  and  abuses  his  prisoner, 
the  arrest  is  deemed  wrongful  from  the  first. 

748.  A  license  or  permission  from  the  person  to  whom 
the  duty  is  owed  will,  except  in  one  case  to  be  presently 
mentioned,  excuse  any  act  or  omission  which  would  otherwise 
be  a  breach  of  duty;  volenti  non  fit  injuria;  that  is,  so  far 
as  civil  liability  is  concerned,  for  if  the  act  be  a  crime,  the 
criminal  liability  is  not  taken  away.  Thus  A  may  authorize  B 
to  make  a  nuisance,  which  will  protect  B  from  any  civil  action 
by  A.  But  if  the  making  the  nuisance  is  a  crime,  B  may 
nevertheless  be  prosecuted  by  the  proper  public  authorities  and 
punished  for  it. 

The  exception  above  mentioned  is  that  one  person  can  not"«"'»^Jo^*|'=»'> 
legally  authorize  another  to  kill  him  or  to  inflict  a  serious  bodily  "<»°««4 
injury  upon  him,  or  any  injury  which  involves  a  breach  of  the  peace. 
Such  an  act  is  not  only  a  crime,  but  the  Ucense  wiU  not  protect 
the  licensee  against  a  civil  action  for  a  tort  by  the  licenser. 
This  ifl  on  grounds  of  public  policy.  Thus  if  two  persons  engage 
by  mutual  consent  in  an  unlawful  prize  fight,  each  may  sue 
the  other  for  injuries  received.     But  an  injury  may  be  permitted 


License. 
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for  some  reasonable  cause,  as  in  the  case  of  a  surgical  operation. 

seduotion.  Other  interferences  with  the  body  may  be  licensed.     For  instance 

a  woman  can  not,  Except  by  virtue  of  some  statute  changing  the 

common  law,  maintain  any  action   against    a    man   for   seducing 

her    and_   having    unlawful    sexual    intercourse  -with    her;    and 

Athletic    iniuries   inflicted   in    athletic    sports,    such    as   wrestlii^    or  foot- 

ball  games,  are  excused,  unless  mflicted  mtentionally  or  neghgently 

or  by  some  act  which   was   not   permitted   by   the    rules  of  the 

game  and  was  therefore  outside  of  the  implied  license. 

ixpress  and  j^  hcense  may  be  express  or  impKed.     Intimacy  with  a  man 

liotoae.     jg  evidence    of  a  license    to   enter   his   dwelling    at  proper  times 

and  in  a  proper  manner. 
^oensetiis-  A  licensc  is  a  mere  permission,  an  excuse  for  conduct  which 

'Irom^     would  otherwise  be  wrongful;    it   creates    no   property   right,  but 

easement.  ,  t  -i-     .         •  i      i      n     -         i- 

merely  a  permissive  right.  It  must  be  distmguished  from  the 
grant  of  an  easement,  which  confers  a  property  right  and  can 
not  be  revoked.  It  is  sometimes  difficult  to  say  whether  an  ease- 
ment or  a  mere  license  exists.  It  depends  upon  the  intention  of 
the  grantor.  But  an  easement  in  real  property  can  only  be 
created  by  deed.  A  permission  to  use  land  given  in  any  other 
manner  is  necessarily  a  mere  license.  Thus  the  purchaser  of  a 
ticket  of  admission  to  a  theatre  is  a  licensee  only;  he  has  no 
easement  to  use  the  theatre,  and  the  proprietor  of  the  theatre 
may  expel  him  at  his  pleasure, 
evoontion  of  749.     A  liceuse  mav  be  revoked  at  any  time.     And  this  is  so, 

a  license.  "^  ■'  ' 

even  though  it  has  been  paid  for,  the  licenser  has  contracted  not  to 
revoke  it,'  and  the  hcensee  has  on  the  strength  of  it  expended 
money  or  put  himself  into  a  position  where  he  will  suffer  loss  by 
its  revocation.  Thus  if  A  for  a  valuable  consideration  paid  by 
B  licenses  B  to  flow  his  land  for  a  mill  pond,  and .  B  relying 
upon  the  permission  spends  money  in  erecting  a  dam  and  a 
miU  which  will  be  entirely  useless  without  the  pond,  A  may  at 
any  time  revoke  the  license  and  compel  B  to  remove  his  dam. 
•^stoppoi  i"  Such  at  least  is  the  doctrine  at  law.  But  lately  the  courts  of 
equity  have  shown   a    disposition   to   forbid   the   revocation  of  a 


8  But  in   this  case  the  licenser  may  be  liable  for  a  breach  of  his 
contract  if  he  does  revoke  it. 
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Kcense,  which  the  licensee  has  paid  for  and  acted  upon  on  the 
faith  of  its  being  continued,  with  the  knowledge  and  consent 
of  the  licenser,  and  in  such  a  manner  as  to  he  subjected  to 
serious  loss  by  its  revocation ;  and  on  this  subject  the  rules 
of  equity  seem  to  be  still  in  a  formative  and  unsettled 
state 

But    a    "  hcense    coupled    with    an    interest "    can    not    be    Aiioeuae 

1      1        TTii  •       -n  •   1         •       '  1  TT  coupled  witb 

revoked.     That  is,  it  a  property   right   is   gi-anted    and   a  license   an  interest. 
with  it  for   the    purpose    of  making   it    available,    the    license  is 
irrevocable ;    as  if  A  sells  to  B  a  chattel  which  is  on  the   seller's 
premises  and  hcenses  B  to  enter   and    take    it. 

The  revocation  of  a  license  does  not  make  wrongful  any  act    Effect  o! 

1  1     n  ^  ...  ..  T         revocation. 

done  under  it  before  the  revocation;  it  is  not  equivalent  to  the 
•rescission  of  a  juristic  act  which  makes  it  invalid  ab  initio.  But 
if  pursuant  to  the  license  a  nuisance  has  been  created,  although 
the  subsequent  revocation  of  the  license  will  not  render  the 
creation  of  the  nuisance  wrongful,  its  farther  continuance 
may  be. 

'J' 50.     Important  exceptions  to  duties   are    allowed   in    favor  Eioeptionens 

^  *■  to  possession, 

of  lona  fide  possessors. 

A  person  is  usually  justified  in  receiving  possession  of  a  thing    Bma/Me 

111  ...  .    .  «       reception  of 

iiom  another  who  has  possession  with  an  apparent  right  to  transfer   posseasion. 
it,  and  whom  he  in  good  faith,  and  perhaps  also  reasonably,  be- 
lieves to  have  such  a  right.      But  when  a    person   buys    a    thing 
from  one  who  has  no  right  sell  it,  the  authorities  conflict  as  to 
whether  lie  does  wrong  in  taking  possession  of  the  thing  bought. 
Possession  so  obtained  is  rightful  but  precarious ;  the  right,  which 
is    a    mere   permissive  one,  may  be  put  an  end  to  by  a  demand 
of  possession  by  the  person .  entitled  to  it.      It  has  been    thought  t^^'°|g*^? . 
that  if  the  party  so  acquiring  possession  also  in  good  faith  and       *"*■ 
reasonably  supposes  himself  to  have  acquired  a  right   of  use,    he 
is  justified   in   exercising  such  supposed  right  of  use  in  any  way 
not  involving  injury  to  the  thing;    but    probably   that  is  not  the 
law.     He  has  not  the  right  to  transfer  the  possession  and  his  sup-  The  re-tran« 

fer  of  tlie 

posed  right  to  another.    Thus  if  A  steals  B's  goods  and  sells  them   poasession. 
to    0,    who  buys  in  good  faith  supposing  A  to  be  the  owner,  C 
according  to  some  authorities  is  not  guilty  of  any  wrong  by  merely 
taking  the  goods  and  keeping  them  in  his  possession ;  and  all  the 
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authorities  agree  that  he  would  not  be  guilty  of  any  wrong  if  the 
thief  had  merely  lent  them  to  him  or  deposited  them  with  him 
for  safe  keeping.  Perhaps  he  may  also  use  them,  but  probably 
not.  But  if  he  injures  or  destroys  them,  or  sells  and  delivers 
them  to  another  person,  he  is  undoubtedly  guilty  of  a  wrong. 
Doing  work  It  is  doubtful  whether  a  person  who  is  employed  to  do  work 

nathiDgfoT  ...  11  -J  i 

;he  possessor,  upon  a  thing  by  a  person  who  has  possession  and  an  apparent 
right  to  have  the  wort  done,  and  does  such  work  in  good  faith, 
is  liable  to  the  true  owner;  e.g.  whether,  if  A  ousts  B  from  his 
house  and  then  employs  carpenters  to  alter  the  house,  or  tortiously 
gets  possession  of  B's  cotton  and  has  it  spun  into  thread,  the 
carpenters  or  spinners  are  guilty  of  any  wrong. 

Possession  of  751.     A  person  who  has  a  right  to  take  or  keep  possession 

receptacle,  of  a  place  or  receptacle  does  not  commit  any  breach  of  duty 
merely  because  in  doing  so  he  takes  or  keeps  possession  of  things 
of  another  contained  in  it.  Thus  if  a  tenant  of  land  goes  out 
at  the  end  of  his  term  and  leaves  his  chattels  behind  him,  a  new 
tenant  who  comes  in  and  lets  the  chattels  remain  there  is  not 
liable  to  their  owner,  even  though  the  latter  has  no  right  to 
enter  and  take  them  and  the  tenant  refuses  to  permit  him  to 
do  so,  so  that  he  is  unable  in  any  way  to  get  his  goods. 

[nabiiity  and  752.     Inability  and  inconvenience  as  grounds  of  exceptions 

inoonvenl-  a  i 

ence.      to  duties  are  next  to  be  considered. 

[mpossibiiity.  The  fact  that  it  is  impossible  for  a  person  to  do  an  act  will 
generally  excuse  him  from  a  peremptory  duty  to  do  itj  but  not 
if  he  has  voluntarily  assumed  the  duty,  as  by  contract,  or  has 
become  subject  to  it  by  his  own  wrong.  It  will  always  excuse 
him  if  the  duty  is  only  to  use  due  care.  Thus  if  a  person  by 
his  wrongful  act  creates  a  nuisance  on  another's  land,  he  is  not 
excused  from  his  peremptory  duty  to  abate  it  by  the  fact  that 
he  is  physically  or  pecuniarily  unable  to  do  so  or  that  he  has  no 
right  to  enter  upon  the  land  where  it  is  in  order  to  abate  it 
and  the  owner  of  the  land  will  not  permit  him  to  do  so.  But 
the  master  of  a  ship,  who  is  bound  to  use  due  care  to  carry  and 
deliver  his  cargo  promptly,  is  not  liable  if  his  ship  is  detained 
against  his  will  by  an  embargo  or  in  quarantine. 

eSoro7ei  ^  P^'"s°"  i^   ""o*  excused  from  the  performance  of  a  duty 

pense.      fcecause  it  would  be  very  inconvenient  or  expensive   for  him  to 
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perform  it,  or  because  the  advantage  t«  him  or  to  others  or  collateral 
the  public  from  non-performance  would  outweigh  the  advantages 
of  performance;  except  so  far  as,  the  duty  being  one  to  use 
due  care,  such  considerations  coJie  in  to  affect  the  reasonable- 
ness of  the  risk.  Thus  a  person  building  on  his  .own  land  may 
not  even  temporarily  deposit  building  materials  upon  his  neigh- 
bor's land,  and  if  a  person  has  a  ruinous  and  unsafe  wall 
standitig  by  the  side  of  the  highway  and  making  the  use  of 
the  highway  dangerous,  he  must  repair  or  remove  it  no  matter 
how  great  the  expense  of  doing  so.  But  in  determining  what, 
precautions  a  raiboad  company  ought  to  take  for  its  passengers' 
safety  expense  may  be  taken  into  consideration. 

753.  There  remain  a  few  miscellaneous  exceptions.  Trifling  f^^J^^^^^h 
interferences  with  another's  person  or  property,  done  without  "ti^era. 
any  intention  of  causing  actual  damage  and  not  unreasonably 
hkely  to  cause  it,  not  done  with  the  intention  of  asserting  a 
right  or  gaining  one  by  prescription  or  in  a  hostile  or  insulting 
manner  or  in  pursuit  of  a  purpose  otherwise  unlawful,  if  the 
actor  reasonably  believes  that  the  -person  having  the  right  would 
not  object,  and  no  actual  damage  in  fact  results,  are  not  unlawful ; 
e.g.  gently  touching  another  to  attract  his  attention,  or  picking 
up  a  book  belonging  to  another  to  look  at  it. 

Coercion  by  third  persons  will  not  generally  excuse  a  breach    coercion. 
of  duty.     It  has  been  held   that    where    a    person,    compelled  by 
the    threats    of  twelve    armed   men   which   put   him   in    fear  of 
his  life,  entered  another's  close    and   took  a   horse,  he  was  guilty 
of  a  tort. 

Where  no  right  of  support  is  violated,  a  person  may  Eioavationa 
excavate  on  his^  own  land  or  make  any  change  in  his  own 
land,  even  though  he  thereby  causes  another's  land  to  cave  in 
or  another's  building  to  fall,  provided  the  damage  is  not  due 
to  the  negligent  or  unskUful  manner  in  which  he  does  the 
work;  but  he  should  use  due  care  to  give  notice  of  what  he 
is  about  to  do  to  the  person  whose  property  is  endLiUgered 
so  that  the  latter  may  be  enabled  to  take  precautions.  Thus 
if  A  rests  liis  house  on  B's  wall,  and  has  no  right  of  support 
B  may  ■'ear  down  the  wall  and  so  cause  A's  house  to  fall. 
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a    RIGHTS  IN  PERSONAM  AND  THEIB 
COEEESPONDING  DUTIES. 

CHAPTEE    L. 

OBLIGATIONS. 

Contents  of  754.    The  contents  of  obligations  do   not  consist,  like  those 

obligations. 

of  rights  in  rem,  of  a  limited  number  of  well  deiined  states 
of  fact,  but  are  usually  determined  by  the  will  of  the  parties 
who  create  the  obligation,  and  can  not  in  most  cases  be  other- 
wise, defined  than  as  the  state  of  facts  that  will  arise  from 
Connection  of  the  performance  of  the  obligation  duty.      The    duty  also  can  not 

tiie  rigw.  generally  •  be  separated  from  the  right,  but  is  usually  defined 
by  afctual  consequences  which  are  the  same  as,  or  the  negative 
of,  the  facts  which  form  the  content  of  the  right,  so  that 
there  can  be  no  breach  of  the  duty  without  a  violation  of  the 
right.  Therefore  the  rights  and  duties,  having  their  origin  in  the 
same  facts  and  covering  the.  same  ground,  are  most  conveniently 

■Parties,  treated  of  together.  The  party  subject  to  the  duty  is  called 
the  obligor;  the  party  to  whom  it  is  owed,  the  obligee. 

Classes  of  Obligations   may   arise,    and  may  be   classified  according  to 

obligations.    ^,     .  .    -        .       ^.       ;;  11       .  •'  ^ 

their  or^in,  va.  the  lollowmg  ways. 
^^A^'^l'f^'  765.     Obligations  are  sometimes  created  by  the  direct  act  of 

of  the  state.  "  "^ 

the  sovereign  power.  These  may  be  imposed  directly  by  statute,  as 
by  statute.^  '^'^^^  ^^  legislature  creates  a  new  township  or  county  out  of  part 

of  an  old  one,  and  charges  upon  the  new  corporation  its  propor- 
jadgmsnts  tiou  of  the   dcbts   of  the    old.      But   the    most  common  sources 

ttLd  decrees.  >     ,         .  , 

of  this  Idnd  of  obligations  are  the  judgments  and  decrees  of 
courts,  the  effect  of  which  is  generally  to  create  obligations. 
tom^agree-  '  ^^^-  Obligations  can  originate  from  the  agreement  of  the 
"■^'^  parties.  The  most  important  of  these  are  contract  obligations.  Of 
contracts  enough  has  been  said  elsewhere ;:  they  always  give  rise 
to  obligations.  Ob%atioas  may  also  be  created  by  agreements 
other  than  contracts 
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757.    A    gift    in    trust    is    where    one    person,    called    the     Gifts  in 
donor    or   creator    of  the    trust,    conveys   to    another,    called  the       '"'^'' 
trustee,  some  right,  with    directions   to   him    to   hold    or  exercise 
it  in  a    certaiu   way   for   the    henefit   of   a   third   person,  called 
the   cestui    que    trust;     as   for   instance   if  A   gives    a    sum  of 
money  to  B  and  directs  him    to   invest    it    and  pay   the  income 
to  0.      Here    an    ob%ation    arises   in   favor  of  0   against  B  to 
use  the  money  in  that  way  and  no  otherwise.      Eegularly   there     Partica. 
are    three    parties   to    a    gift   in   trust,    but    the    donor   and  the 
cestui    que   trust    may   he    the    same    person,    that   is,    a    man 
may  create  a  trust  for  himself;    and    when    there   is    more  than 
one  cestui  que  trust,  the  trustee  himself   may   be    one  of  them, 
e.g.  a  inan   may    by   his   will   leave   land   or   money   to   one  of 
his   sons   in   trust    to   receive    the    rent    or    income    and   divide 
it  between  himself  and    his  brothers    and    sisters.      This    sort    of  These  owiga. 

T         .  T  tions  are 

obligations   were   imknown   to   the   common    law,    and    are    still    «i3"itai'ie. 
entirely   void    at   law.      The    courts    of  law    recognize    only  the 
rights  of  the  trustee,  treating  him  as   the   absolute    owner.      But 
the  courts  of  equity  enforce  the  obligation   in  favor  of  the  cestui 
que  trust. 

A  declaration  of  trust  is  where  a  .person,  having  already  a  Deoiamtions 
right  which  might  be  the  subject  matter  of  a  gift  in  trust, 
instead  of  transferring  it  to  another  person  to  hold  for  the 
ee^ui  que  trust,  consents  and  declares  that  he  holds  it  in  that 
way  himself.  If  A  having  property  in  his  hands  desires  to 
create  a  trust  ob%ation  in  favor  of  0,  he  may  do  so  by  trans- 
ferring it  to  B  as  trustee  for  0.  But  there  is  no  reason  why, 
if  he  chooses,  he  should  not  himself  become  trustee,  without 
being  obliged  to  call  in  the  aid  of  B,  and  this  he  is  permitted 
to  do.  To  a  transaction  of  this  kind  there  are  only  two  parties,  parties, 
the  donor  and  the  trustee  being  the  same  person.  Obligations 
created  in    this  way    are    also  merely    equitable.      An    equitable  These  owiga- 

•  n    1     1  ■  n  tions  are 

assignment*  is  a  species  of  declaration  of  trust.  '  equitable. 

The  intention  to  create  an  obligation  by  a  conveyance  in  Express  ana 
trust  or  a  declaration  of  trust,  like  an  intention  to  make  a  obligations. 
contract,  may  be  express  or  implied;    and   if  the  latter,  may  be 

1  See  I  269. 
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iwplied  in  fact  or  in  law.      The    subject   of  implied   trusts   will 
be  considered  in  the  next  chapter. 

obiiBation8  768.    Obligations  may  arise  from  the  reception  of  benefits. 

inrbenelte:  The  reception  may  voluntary  or  involuntary.  When  a  service  is 
rendered  with  the  expectation  on  the  part    of  the   renderer  that 

Voluntary    it   IS   to    bc    paid   for   by   the    person   to    whom    it  is  rendered, 

ofTervicel.  and  is  accepted  voluntarily  by  the  latter  when  he  knows  or 
ouo-ht  to  know  that  such  an  expectation  exists,  an  obligation 
arises  at  common  law  from  the  reoepient  to  the  renderer  to 
pay  at  once  a  reasonable  compensation  for  the  services.  Thus 
if  A  orders  goods  of  B,  and  B  sends  goods  different  from  what 
were  ordered,  A  may  refuse  to  accept  them;  but  if  he  does 
accept  them  he  must  pay  for  them. 

Services  ren-  .Generally  there  is  also  a  contract  between  the  parties  for  pay- 
contract,  ment.  Unless  the  services  are  rendered  in  performance  of  an  already 
existing  contract,  the  rendering  and  acceptance  of  the  services  will 
usually  amount  to  an  implied  contract,*  which  will  create  a  true 
contract  obligation.  But  when  services  are  rendered  in  perfonnance 
of  an  existing  contract  to  render  them,  the  performance  does  not 
give  rise  to  another  contract.  Thus  if  A  hires  B  to  work  for 
him  expressly  agreeing  .to  pay  him  for  it,  the  doing  of  the 
work  will  not  raise  a  true  implied  contract  in  B's  favor  for 
his  pay,  the  express  contract  being  sufficient.  But  the  fact 
that  the  services  are  rendered  and  accepted  under  a  con- 
tract, so  that  there  is  also  a  contract  obligation'  to  pay  for 
them,  will  not  prevent  the  non-contractual  obligation  now  under 
consideration  from  arising,  unless  the  contract  is  under  seaL  There- 
fore when  under  a  contract  of  sale  or  of  hiring  of  labor  the 
contract  has  been  performed  by  the  seller  or  the  person  hired,  there 
may  be  two  distinct  and  separate  obligations  to  pay  the  price) 
one  arising  from  the  contract  and  one  from  the  acceptance  of 
Conflict     the  services.      If  the   contractual    and   non-contractual  obligations 

between  the     t  /y*  ,       •  -- 

contiact  and  diflcr,    thc    coutract    governs.      For   example,    though    the    non- 

tlie  non-con-  "  i:     '  O 

obh^^atioL  (Sentractual  obhgation   is   usually   to  pay  a    reasonable  compensa- 
tion  at    once,    yet   it   will   not   be    so   if  the    contract   fixes    a 

Void 
contract. 


^"''^       price    or    a    time    of   payment.      K  the   contract    is   void  or  is 


2  See  i  374. 
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rescinded,    and     thus    becomes   as    though    it     had    never    been, 

the  non-contractual  obhgation  may  still  exist.      Thus  if  a  servant 

has  been  hired    for   a    fixed   time    and   is   wrongfully  discharged 

before  the  end  of  the  time,    he    may,    if  ,he    chooses,    treat    the 

contract  of  hiring  as  having  been  rescinded  by  mutual  consent  and 

sue  on  a  quantum  meruit^   for  payment  for  what  he  has  actually 

done,  the  obligation    arising   from  the  acceptance  of  his  services. 

But    an    obligation    of  this    sort    will    not   be    permitted   to    be    ^^^^.^l^'^ 

raised  by  the  performance  of  an   illegal   contract,  e.g.  a  contract 

to  commit  a  crime    or   a    usurious  loan.      By  a  technical  rule  of 

the  common  law  if   the    original  contract  is  by  specialty  no  non-  specialty  cot. 

contractual  obligation    can    arise  from  its  performance,  there  is  a 

contract  obligation  only. 

759.  A   person    who    intentionally    and    voluntarily    makes  ^X^°^^ 
use  of  something  of  another's  for  his    own   benefit   must  at  once    '"""■''«'■»• 
pay  the  other  a  reasonable  compensation  for  the  use.      Thus   it 

has  been   decided  that  if  an  apprentice  is  enticed  away  from  his 

master,   the  master  may  sue  the  enticer   in    an    action  based  on 

this  obligation  for  the  value  of  his  services.      And  if  a  lessee   of 

land    enters  before  his  term  begins,  he  must  pay  rent   from   the 

time   of    his   entry.      But   when    an    interference   with    property    ^^^^^ 

amounts    to    an   actionable   tort,  so    that    full    compensation  can     *o'^m°"'S' 

be  had  in  an  action  for  the  wrong,-  the    authorities   leave  it  still 

unsettled  whether  any  obligation  of  this  kind  arises ;  for  instance 

if  A   wrongfully  takes  B's  property,  it  is  doubtful  whether  B  can 

sue    on  an  obligation  to  pay  the  value  of  it. 

760.  When  benefits  are  involuntarily  received  at  another's  ^Ifjl^^^fo™" 
expense  an  obligation  will  in  some  cases  exist  to  make  compensa- 
tion.    These  obligations   have  been  very  aptly  named  meritorious 
obligations.*     The   civil  law  inclines   to   recognize  such  obl^ations  ^  *tl°"'^ 
whenever  one  person  has  performed  services   for    another  in  such 
circumstances  that  the  latter  ought  in  justice  to  pay  him  for  them, 

but  there  is  no  contract    or   agreement  to  do  so.     Thus  a  person 
who    in    a    proper   case    interferes    and    manages   the    affairs    of  ^'^°^^"* 
another  without  any  authority  from  the  latter  but  for  the  latter's 
benefit,    not    merely   out   of  kindness   but   with  a  view  to  being 


'  See  i  872.  *  Holland,  Jurisprudence,  164,  169. 
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paid  for  his  services,  is  called  negotiorum  gestor,  and  in  certain 
cases  is  entitled  to  compensation;  as  if  for  instance  a  person's 
fence  should  be  accidentally  thrown  down  while  he  was  absent 
on  a  journey,  so  that  cattle  were  getting  in  and  destroying  his 
crops,  and  a  neighbor  should  rebuild  the  fence. 
In  eqmty  In  equity  and  in  the  maritime  law,  which  have  drawn  many 

maritime  law.  ^f  ^jjgjj  principles  from  civU  law  sources,  meritorious  obligations 
are  admitted  with  some  freedom.  Equitable  obligations  of  this 
sort  fall  under  the  head  of  implied  and  constructive  trusts. 
They  and  ob%ations  arising  under  the  maritime  law  will  be 
treated  of  in  future  chapters. 

At  common  But    the    commou    law   does  not   favor  ineritorious    obliga- 

tions, and  as  a  general  rule  adheres  pretty  strictly  to  the 
principle  that  an  obligation  shall  not  be  cast  upon  a  man 
except  by  his  own  consent  or  default.  Ordinarily  if  one  person 
interferes  unsolicited  in  another's  affairs  and  does  the  latter  a 
service,  however  important  or  necessary,  he  has  no  legal  right  to 
compensation.  Such  obligations  are  mostly  confined  to  cases  where 
the  obligee  has  been  compelled  to  do  some  act  or  make  some 
sacrifice  which  properly  belonged  to  the  obligor,  or  the  latter  was 
under  a  duty  of  some  kind  to  do  acts  which  the  interest  of  the 
public  required  should  be  done  at  once,  and  the  obligee  has 
reasonably  intervened  and  done  them  for  him.  Thus  if  one 
of  two  partners  makes  a  promissory  note  in  the  firm  name  and 
uses  it  to  discharge  his  private  debt,  and  the  other  partner  is 
compelled  to  pay  it,  the  latter  may  recover  the  amount  from  the 
former.  And  where  A  wrongfully  put  his  pig  into  B's  pen  and 
left  it  there,  and  the  law  forbade  B  to  turn  it  loose,  it  was  held 
that  B  ought  not  to  let  it  suffer  for  want  of  necessary  food  and 
caie,  and  that  he  had  a  right  to  compensation  from  A  for  the 
cost  of  keeping'  it.  It  has  been  decided  that  a  person  who  buries 
a  dead  body  may  have  a  right  to  be  reimbursed  for  the  expense 
of  doing  so  by  the  family  or  personal  representative  of  the 
deceased. 

^'d'iidem™  '^^^  "S^^  of  sureties  against  each  other  for  contribution  and 

ficution.     against   then:   principal   for   indemnification^   are    non-contructual 

*  See  i  396. 


contracts. 
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obligations  of  this  sort,  though  there  may  also  be  contracts  to  the 
same   effect. 

But  there  is  no  right  of  contribution  among  wrongdoers.     If  if o  contribu- 

.,  „  o  o  tioQ  among 

a  number  ot  persons  have  committed  a  joint  tort,  and  ^ongaoers. 
one  of  them  is  forced  to  pay  damages  to  the  injured  party, 
he  can  not  call  upon  the  others  to  bear  their  shares.  This 
depends  upon  the  principle  already  mentioned  in  connectioa 
with  unlawful  agreements,  that  the  law  will  not  assist  a 
wrongdoer. 

Obhgations  from  the  reception  of  benefits,  so  far  as  they  are 
enforceable  in  the  courts  of  common  law,  are  included  among  those 
which,  as  has  been  already  explained,*  are  considered  as  arising 
from  fictitious  or  quasi  contracts.  But  that  they  are  reaUy  non- 
contractual obligations  is  apparent  from  the  fact  not  only  that 
there  may  be  actually  no  contract,  but  that  they  existed 
and  were  enforced  at  common  law  at  a  time  when 
actual  contracts  to  pay  the  money  would  not  have  been 
enforceable.' 

761.     Obligations  may  spring  from  holding  something  of  an-  j°^^*J5^ 
other's.      A    persons  who  has  in  his   hands  a  fund  belonging  to   ao'^eti™?- 
another*  must,  unless  by  contract  or  otherwise  he  has  some  special 
right     to    keep     it,     pay    it    to    that    other    without   demand.*    Holding  a 
An     obligation    of  this   sort   arises   whenever    one    person    gets 
possession  of  another's. money,  either  rightfully  or  wrongfully,  with- 
out any  right  to  retain  it,  as  by  finding  or  stealing  it,  or   where 
money  is  paid   to    a  person  by  mistake  of  fact,"  on  a  considera- 
'  tion  that  wholly  fails,"    or  pursuant   to  a  contract  that   is  after- 
wards rescinded  for  fraud    or   duress,  or  is  paid  to  one  person  to 
be    by    him    paid    over   to    another,    as    to    an    agent    for   his 
principal,  ,, 

When   money  is   paid   under   an   illegal   contract   there    is  Money  paid 

**  *  °  on  an  lUegB. 

usually  no   obligation   to  repay  it,  although   the   contract  is  void    "O"*^"^*- 
and    the    payee   refuses   to  perform   his   part   and   so  keeps  the 


«  See  ?  375.  :  7  gee  |  766.  «  See  §  219. 

9  Even  if  it  is  nominally  payable  on  demand,  no   demand  ia  in  fact 
necessary.    See  I  372. 

10  See  g  326.  u  See  i  880. 
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money  without  malring  any  return  for  it,  because  of  the  principle 
that  the  law  will  not  help  either  party  to  an  illegal  transaction. 
Money  pay^  But  if  the  money  is  not  paid  directly  under  the  contract,  hut  the 
"Lrataor'  illegal  contract  is  merely  the  occasion  or  indirect  cause  of  its  being 
paid,  there  may  be  an  obligation  of  this  kind  to  pay  it  over, 
Thus  if  money  is  deposited  with  a  stakeholder  on  an  illegal  wager, 
ihe  depositor  may  demand  it  back,  either  before  or  after  the  hap- 
pening of  the  event  which  was  to  decide  the  wager,  unless  before 
such  demand  it  has  been  actually  paid  over  to  the  winner.  Here 
the  contract  of  deposit  is  legal,  and  the  unlawful  wager  is  merely 
the  occasion  of  making  it ;  while  the  wager,  though  invalid  as  a 
contract,  is  effectual  as  a  license  to  the  stakeholder  to  pay  to  the 
winner.  But  if  there  had  been  no  stakeholder,  the  winner  could 
not  have  recovered  the  amount  of  the  wager  from  the  loser,  since 
such  recovery  must  have  been  directly  on  the  illegal  contract; 
nor  could  the  loser  after  payii^  to  the  winner  recover  back  the 
money  from  the  latter.  So  where  an  insurance  jcompany  appointed 
a  general  agent  to  act  for  it  in  a  state  where  it  was  forbidden 
by  statute  to  carry  on  business,  it  was  held  that  the  agent  was 
nevertheless  bound  to  pay  over  to  the  compaijy  the  prenaiums 
which  he  received  for  it  from  policy  holders.  On  payment  to 
him  the  money  became  a  fund  in  his  hands,  which,  if  it 
had  been  a  chattel,  would  have  been  the  property  of  the 
company,  so  that  the  latter  had  a  quasi  ownership  in  the 
fund. 
^eqSivaien""  ^^2.    Any  transaxrf;ion   that    is    equivalent  to  the  receipt   of 

"ofmollf?^ '^^^^y  ^^7  liave  the  same  effect   of   creating   or  leaving  in  one 
person's   hands   a   fund  which   properly  belongs    to    another,  and 
Credit  in    which  accordingly  the  holder  will  be  bound  to  pay  over.      Credit 

Booount.      .  .  11  .      , 

m  account  is  usually  equivalent  to  money.  Thus  where  an 
agent  whose  duty  it  was  to  receive  money  from  his  principal 
and  pay  it  to  a  creditor  of  the  latter,  without  actually  receiving 
any  money  charged  the  principal  with  the  sum  on  making  up 
bis  accounts  and  settled  with  the  principal  on  that  basis,  it  was 
held  that  the  agent  was  personally  liable  to  the  creditor  for 
Assumption  the  amouut.    So  if  land  is  sold  on  which   there   is   a   mortsace. 

Of  a>  nort-  i      '  i  i  ^ 

gage.      and   the    buyer   contracts   with    the    seller    to    assume   and   pay 
the   mortgage,    and   on   thsit   account   the   amount   due   on   the 
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mortgage  ia  deducted  from  the  price,  it  has  been  decided  that 
the  buyer  is  directly  responsible  to  the  mortgagee  for  that  sum. 
The  contract  between  the  seller  and  the  buyer  would  not  directly 
confer  any  right  on  the  mortgagee  who  was  not  a  party  to  it, 
but  the  effect  of  the  whole  transaction  was  to  leave  a  fund  in 
the  buyer's  hands  for  the  mortgagee. 

When  two  persons  who  have  had  dealings  together  settle  -*^f?"?* 
their  accounts  and  agree  that  a  balance  is  due  from  one  to  the 
other,  that  agreed  balance  is  a  fund  belonging  to  the  latter,  and 
an  ob%ation  to  pay  it  at  once  arises.  This  is  called  an  account 
stated.  The  assent  of  an  executor  to  a  legacy  is  equivalent  to 
this,  and  creates  an  obligation  in  favor  of  the  legatee.*^ 

Obligations    from   holding   funds  as  above  described  are  also      Quasi- 

-  ,    .         -  1  Til  contracts. 

deemed  m  the  common  law  courts  to  be  based  upon  contracts  of 
a  fictitious  nature  implied  in  law. 

763.  An  obligation  of  this  kind  may  also  be  created  by  a   owigationa 

"  ^  created  by 

deed  of  grant.  If  A  grants  to  B  a  sum  of  money  but  does  not  ^  s"™'- 
pay  over  the  money  to  him,  that  is  equivalent  to  the  creation 
and  transfer  of  a  fund.  The  ownership  of  the  fund  has  been 
granted  to  B,  but  the  possession  of  it  remains  with  A,  who 
accordingly  comes  under  an  obligation  to  pay  it  to  B.  A  grant 
of  an  annuity  is  an  example  of  this." 

764.  A  person  who  holds  a -right  which  can  only  be  trans-  obligations 

from  boldiuj 

ferred  by  a  formal  juristic  act,  and  who,  assuming  the  juristic  "kIi*^. 
act  by  which  he  acquired  it  to  have  been  merely  equivalent  to 
the  transfer  to  him  of  the  possession  of  a  chattel,  would  in  the 
circumstances  be  under  a  duty  to  give  up  the  possession  of  the 
chattel  to  some  other  person,"  is  bound  to  transfer  or  release  the 
right  to  such  person  by  a  proper  juristic  act.  There  may  be 
connected  -with  an  obligation  of  this  kind  accessory  obligations 
as  to  the  surrender  or  cancellation  of  documents.  For 
example,  if  A  by  fraud  induces  B  to  sell  and  deliver  to  him 
a  chattel,  although  A  becomes  the  owner  of  the  chattel,  yet 
B  on  discovering  the  fraud  _can  by  his  own  a,ct  rescind  the 
sale  and  by  so  doing   put   an   end   to   A's   ownership  and  revest 


12  See  i  663.  i«.  See  ?.  800. 

U  Langdell,  Summary  of  Coutracta  i  100. 
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the  title  in  himself,  and  A,  being  then  in  the  situation 
of  having  B's  chattel  in  his  hands  without  any  right  to  it, 
will  come  under  a  duty  to  restore  the .  possession  to  him. 
But  if  by  the  fraud  B  is  led  to  sell  his  land  to  A  and 
convey  it  to  A  by  deed,  the  mere  rescission  of  the  contract  will 
not  revest  the  title  to  the  land  in  B,  Land  can  only  be  conveyed 
by  deed,  and  having  been  once  so'  conveyed  the  title  remains  in  the 
grantee  until  devested  by  some  equally  formal  act.  A  therefore 
comes  under  an  obligation  to  make  a  formal  reconveyance  to  B. 
■hese  owiga- This   obhsation  is  equitable,  the  courts  of  law  not  being  able  to 

tions  are  ^"  > 

equitable,    make  a  decree  for  a  reconveyance, 

jtherhoia-  There    are    also   certain  other  cases  where  persons' who  have 

igs  o£  rights.  ...  ■, 

acquired  rights,  whether  by  a  formal  or  a  formless  juristic  act,  become 
subject  to  equitable  obhgations  to  hold  or  use  those  rights  for  the 
benefit  of  others  without  any  agreement  on  their  part  to  that  effect. 
These  are  all  cases  of  what  are  known  as  implied  or  constructive 
trusts,  and  will  be  considered  in  the  next  chapter. 
Obligations  765.     ObUgatious  arfsc  from  doing  quasi  wrongful  acts.    Those 

wrongs,     acts  are  certain  lands  of  conduct  which  the  law  desires  to  prevent 
or  discourage,  and  yet  for  some  reason  it  is  not  thought  best  to 
treat  them  as  crimes.     Therefore  the  end  is  sought  to  be  attained 
by  imposing  upon  the  doer   an  onerous  obligation  in  the  form  of 
Penalties,    a  pecuniary  penalty.     Thus   it 'is  sometimes   provided   by    statute 
that  a  ship  entering  a  certain  harbor  shall  either  take  a  pilot'  or 
pay  a  penalty,  or  that  any  one  practising  medicine  without  a  Kcense 
shall  be  subject  to  a  penalty.     The   acts  and  omissions  on  which 
such  penalties  are  imposed  are  not  crimes,  and  the  penalty  is  not, 
like  an  ordinary  fine,  exacted  by  means  of  a  criminal  prosecution. 
Penalties    Somctimos  it  is  made  payable  to  a  particular  person,  usually  one 
,  particular    whoso  intcrestS"  are  supposed  to  be  prejudiced  by  the  conduct,  or  to 
some  charitable  corporation.      Thus  a  penalty  for  the  imauthoriz- 
ed  practice   of  medicine   may  be    made    payable   to   the   county 
medical  society.    In  that  case  there  arises   at   once  on  the  doing 
of  the  forbidden  act  an  obligation  to  pay  the  penalty  to  the  per- 
son entitled  to  it.     This  is  a  debt,  which  may  be  enforced  in  an 
inteSera    ^^^^^^^  ^'^^^  action  like  any  other  debt.     In  other  cases  any  person 
who  pleases  may  sue  for  the  penalty  and  recover  it   for   his  own 
benefit  or  partly  for  his  own  benefit.    A  person  who  thus  sues  for 
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a  penalty  is  called  a  common  informer.     In  this  case  there  is  no 

debt,  no  obhgation  to  pay  the  penalty  to  a  speciiic    person,  until     ' 

judgment  is  obtained  for  it;  i.e.  there  is  no  obligation  in  existence 

at  the  commencement  of  the  action ;  bo  that  the  action  is  one  of  Pmai  actiona 

an  anomalous  character,  partaking    of  the  nature    of  a    criminal 

prosecution,  though  brought  by  a  private  person  in  the  form  of  an 

action  for  a  debt.     It  is  called  a  penal  action. 

766.     A  debt  is  a  legal  obligation  to  pay  a  fixed  or  liquidated  .    Debts, 
sum  of  money,  or  one  whose  amount  can  be  ascertained  by  com- 
putation   or   by   the    application   of   some   rule   or  standard;    id 
certum  est  quod '  certum  reddi  potest.     It  is  contrasted  with  an 
uncertain  or  unliquidated  claim,  such  as  a  claim  for  damages  for  a 
tort.     An  obligation  to  pay  the  reasonable  value  of  goods  purchased 
or   of   labor    performed   is   a  debt,  since  in    theory  of  law  there 
can  be  but  one  reasonable  value,  which  is  capable  of  being  known. 
The  sum   to   be   paid   is    also  called  a  debt.     The    common  law  "t^™™,,!''" 
conception  of  a  debt  seems  to  Jdc  that  of  a  sum  of  money,  or  un-      ^^'''°' 
embodied  fund,'^  belonging  to  the  creditor  but  temporarily  in  the 
possession   of  the   debtor,"   so   that   the   duty  to  pay  a   debt   is 
analogous  to  that   of  the   possessor  of  a  chattel  to  restore  it  to 
the  owner." 

,  Debts  are  divided  into  specialty  debts  and  simple  contract  ^n^'^^'X 
debts.  The  former  are  created  by  record,  i.e.  by  a  recognizance  °°^^^ 
or  judgment,  or  by  deed."  The  latter  name  is  a  misnomer,  since 
a  so  called  simple  contract  debt  need  not  arise  by  a  true 
contract  at  all,  and  at  common  law  could  not  so  arise.  At 
common  law  a  debt  could  be  created  only  by  a  specialty 
or"  by  the  debtor's  receiving  from  the  creditor  some  service  for 
which  he  ought  to  pay  or  getting  iato  his  hands  a  fund  belonging 
to  the  creditor,  in  which  last  cases  the  obligation  was  not  truely 
esc  contractu.  K  a  simple  contract  had  been  fully  performed  on 
one  side  and  nothing  remained  but  the  payment  of  money  on  the 
other  side,  e.g.  if  A  had  worked  for  B  or  sold  him  goods  for 
which  B  had  agreed  to  pay  him,  there  would  indeed  be  a  debt; 
but   the    source  of  the  obligation  was  riot  the  promise    but   the 

16  See  I  219,  382. 

16  Langdell,  Summary  of  Contracts,  i  100. 

17  See  8  800.  "  See  i  876,  377. 
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performance.    On   the  other  hand   a   simple    contract   to   pay  a 
•    fixed   sum    of  money,    so    long    as    the    consideration    remained 
'  executory,  did    not  create    a    debt,    even   though  by  the  terms  of 

the  contract  the  money  was  payable  before  the  performance  of 
the  consideration ;  e.g.  if  A  had  contracted  with  B  to  do  work 
for  him  for  a  price  to  be  paid  in  advance,  and  B  had  contracted 
to  pay  the  price,  the  price  would  not  constitute  a  debt.  In 
fact  at  common  law  such  contracts  could  not  be  enforced  at 
all."  At  present,  however,  any  binding  contract  to  pay  a  fixed 
sum  of  money  creates  a  debt. 
Interest.  767.     Interest    is    a    price     paid     by   a   debtor   for   being 

allowed  to  delay  the  payment  of  his  debt.  In  former  times 
interest  was  called  usury,  and  for  many  centuries  the  taking 
Usury,  of  it  was  regarded  by  the  church  as  a  sin.  In  most  places 
the  maximum  rate  of  interest  that  may  be  taken  is  fixed  by 
law,  and  usury  is  now  distinguished  from  interest  and  means 
a  rate  of  interest  higher  than  is  allowed  by  law,  illegal  interest. 
A  loan  at  usurious  interest  is  an  illegal  contract  and  wholly  void, 
and  the  lender  can  not,  except  where  the  general  rule  has 
been  changed  by  statute,  recover  even  the  principal  of  the  loan. 
But  the  usury  laws  do  not  apply  if  the  repayment  of  the 
principal  is  subject  to.  a  contingency.*"  For  instance  if  a  person 
should  borrow  money  to  be  repaid  only  out  of  the  profits  of  a 
business  adventure  which  might  yield  no  profits,  any  rate  of 
eq^ty  tgjinat  i'^t^'^^s*  might  be  Contracted  for.  Usury  laws  are  generally 
*'uws!:"^  condemned  by  economists  as  unjust,  and  the  courts  of  equity  take 
that  view  of  them;  so  that,  although  those  courts  can  not,  any 
more  than  courts  of  law,  directly  decree  the  payment  of  a  usurious 
loan  in  the  teeth  of  the  statute,  yet  if  the  borrower  on  his  part  has 
occaaon  to  resort  to  a  court  of  equity  for  any  rehef,  e.g.  to  compel 
the  lender  to  restore  anything  which  may  have  been  pledged  or' 
mortgaged  to  secure  the  debt,  the  court  will  only  assist  him  upon' 
condition  that  he  pay  to  the  lender  the  principal  with  legal  interest, 
legal  upon  the  principle  that  he  who  seeks  equity  must  do  equity.*  In 
every  place,  even  where  there  are  no  laws  against  usury,  a  certain 

'  M  See  g  923. 
^•.Bee  i  880. 
21  8ee  i  944. 
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■ate  of  Interest  is  fixed  by  law,  which  is  called  legal  interest,  as  the 
rate  to  be  paid  when  no  other  rate  is  determined  by  agreement. 

Interest    is    not    payable    upon    any    debt    created    by   the^°*"«^*^<^''ii' 
agreement   of  the    parties,    e.g.    upon  a  loan   of  money   or   the    "Brc^^^^'- 
price  of  goods  sold  on  credit,  unless  actually  contracted  for.    There 
is  no  implied  contract  for  it ;  the  presumption  is  that  a  debt  does 
not  bear  interest.'^ 

768.  Obligations  may  discharged  in  various  ways,  and  first  by  oJif^JI'^ns"' 
the  agreement  of  the  parties.     The  obligee  may  release  the  obligor 

in    whole    or   in   part   from    the  obligation.      A  technical   release    Eoieaso. 
can  only  be  by  deed.      It    requires    no  consideration ;    though    a 
gratuitous  release,  being  in   the  natiu-e  of  a  gift,  may  be  invalid 
as  to  creditors  of  the    releasor   like    other   gifts.      A    release    of   Bsieaseof 

*-•  a  joint  debtoC 

one  joint  debtor  or  co-surety  releases  all  the  others,  and  a  releaseo^^piiioipai. 
of  a  principal  releases  his  surety ;  because  otherwise  if  the  other 
joint  debtor  or  the  surety  were  forced  to  pay,  he  might  sue  the 
releasee  for  contribution  or  reimbursement,  and  thus  the-  effect 
of  the  release  would  be  wholly  or  partly  destroyed.  But  the 
rule  is  otherwise  if  the  release  expressly  reserves  the  rights  of 
the  creditor  against  the  other  parties,  for  in  that  case  the 
releasee  consents  to  take  the  release  subject  to  the  risk  of  being 
called  upon  to  contribute  or  make  reimbursement. 

A  covenant  by  a   creditor   with   his    debtor  not  to   sue  him    covenant 

not  to  suo. 

for  the  debt  is  not  technically  a  release.  But  since,  if  the  creditor 
should  sue,  the  debtor  could  then  in  turn  sue  him  for  a  breach 
of  his  covenant  and  recover  back  the  same  sum  which  the  credi 
tor  had  just  recovered  from  him,  so  that  the  net  result  of  the 
two  actions  would  be  nothing,  the  covenant  is  allowed  to  have 
directly  the  force  of  a  release  in  order  to  prevent  the  bringing 
of  two  useless  actions  or,  as  it  is  called,  circuity  of  action. 

769.  Very  similar  to  a  release  is  an  agreement  by  the  ^^^^^^-^^ 
parties  to  an  obligation  to  discharge  oi"  vary  it.  If  the  obliga-  »s"^eement. 
tion  was  created  by  a  specialty,  it  can  at  law  be  discharged  ■  or  ^^''^jl^ii^ty^ 
varied  only  by  specialty.      An    unsealed  agreement  to  that  effect, 

even  though  in  writing,  has  at  law  no  operation  upon  the  original 
obhgation,  though  it  may   itself  be    a    valid   contract   for   whose 


«  As  to  interest  awarded  by  way  of  damages,  see  § 
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breach  an  action  will  lie.  Thus  if  A  is  indebted  to  B  by  a 
bond,  and  the  parties  make  a  parol  agreement  on  a  valuable 
consideration  to  discharge  the  bond  or  change  the  manner  of 
performance,  that  is  no  defence  at  law  in  an  action  by  B 
against  A  to  enforce  the  original  terms  of  the  bond.  But  if 
such  a  suit  by  B  is  a  breach  of  the  parol  contract,    A   may   sue 

Mscbiirgoin  him  in  turn  for  damages.  Equity,  however,  following  its  general 
principle  of  disregarding  mere  form  and  attending  only  to  the 
substance  of  transactions,  when  a  contract  has  been  made  on  a 
valuable  consideration  purporting  to  discharge  or  vary  a  specialty 
obligation,  wUl  interfere  by  an  injunction  and  prevent  the  enforce- 
ment of  the  specialty  contrary  to  the  contract. 

Msohargeof  Obligations  not  arising    from   specialties    may   be    dischai^ed 

lon-speciaU.y  ^  '  «      i  •  -n         ^i  J" 

pbiigntioas.  or  Varied  by  the  agreement  of  the  parties,  ror  the  mere  dis- 
charge of  such  an  obligation  writing  is  not  required,  even 
though  the  obligation  had  its  origin  in  a  wiitten  agreement 
that  is,  a  written  contract  .may  be  rescinded  or  discharged 
by  an  oral  agreement.  But  if  an  obligation  is  to  be  varied 
and  not  simply  discharged,  or  a  new  one  to  be  substituted  for 
it  on  its  rescission,  the  same  requirements  of  form  must 
be  observed  as  at  the  creation  of  an  entirely  new  obliga- 
tion; for  example  if  the  agreement  is  within  the  statute  of 
frauds,  writing  must  be  used.  So  at  least  is  the  wei^t  rf 
Waiver,  authority.  But  a  mere  waiver  \sy  one  party  of  some  of  his 
rights,  e.g.  an  extension  of  the  time  for  performance,  is  not 
r^arded  as  an  alteration  of  the  contract.  It  amounts  to  a 
license  which  will  excuse  non-performance  until  it  is  revoked.  A 
person  may  license  another  to  do  something  which  without  the 
license  would  be  a  breach  of  an  obligation-duty  as  well  as  of 
any  other  duty.^ 

jonsiaeration  '      As    to    Consideration,    if  a    bilateral  simple  contract    under 

or  uiscnqrge.  ... 

which  -something  still  remains  to  be  done  on  both  sides  _is 
rescinded,  no  new  consideration  is  necessary.  Just  as  in  the 
making  of  a  bilateral  contract  each  promise  is  a  consideration  for 
the  other,  so  in  its  unmaking  the  giving,  up  ly  one  party  of 
what  is  due  him  is  a   consideration   for   the   like   relinquishment 

23  See  i  748. 
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by  the  other.  But  a  strictly  unilateral  obligation,  including  the 
case  where  a  bilateral  contract  has  been  fully  performed  on  one 
side,  can  not  be  discharged  by  mere  agreement  without  a  con- 
sideration. Bills  of  exchange  and  promissory  notes  however 
come  in  this  respect,  as  in  most  others,  under  the  rules  of  the 
law  merchant  and  not  of  the  common  law,  and,  at  least  in 
England,  may  be  discharged  by  a  parol  agreement  without 
consideration.  But  in  the  United  States  the  common  law  rule 
is  followed,  and  a  consideration  is  necessary. 

770.  When  an  existing  obligatior  is  discharged  by  agreement 
and  by  the  same  agreement  a  new  ona  is  created  in  its  place,  each 
part  of  the  transaction  is  a  sufficient  consideration  .  for  the  other 
part,  the  discharge  for  the  new  undertaking  and  e  converso. 
Thus  if  A  owed  B  f  100,  they  might  agree  that  the  debt  should 
be  discharged  and  that  A  should  be  bound  to  dehver  to  B  a  .horse 
or  to  perform  services  for,B  in  lieu  of  the  money.  This  is  called 
in  the  civil  law  novatio  ;  but  in  the  common  law  the  name  novation 
is  usually  confined  to  cases  where  there  is  S9me  change  in  the  parties, 
as  for  example  if  A  owes  B  $1000  and  B  owes  the  same  sum  to 
0,  and  the  three  parties  agree  that  the  two  debts  shall  be 
discharged  and  A  shall  become  debtor  directly  to  0  for  the 
amount.  When  one  partner  retires  from  a  firm  and  a  new  partner 
comes  in,  there  may  be,  if  the  creditors  consent,  a  novation  of 
the  debts  of  the  old  firm,  the  retiring  partner  being  discharged 
and  the  incoming  one  assuming,  a  liability  for  them. 

771.  Performance  of  an  obligation  according  to  its  tenor 
discharges  the  obligation.  There  was  a  real  or  apparent  excep- 
tion to  this  at  common  law  .  in  the  case  of  certain  specialty 
debts,  which  will  be  explained  hereafter.'* 

When  a  new  obligation  is  given  for  an  existing  debt,  whether 
that  is  a  payment  of  the  debt  is  wholly  a  question  of  the  intention 
of  the  parties.  -They  are  at  liberty  to  make  whichever  arrange- 
ment they  please.  But  the  prima  facie  presumption  is  that 
the  new  obligation  is  not  intended  to  discharge  the  old  one, 
but  that  the. two  are  \a  exist  side  by  side.  Thus  if  a  bill  of 
exchange   or   promissory   note  is  given   for   a   pre-existing  debt, 
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It  win  not  be  presumed  to  have  been  ^ven-  as  payment  of  tbe 
debt  but  merely  as  further  security  for  it,  though  no  action 
■  can  be  brought  on  the  debt  before  the  bill  or  note  comes  due ; 
so  that  if  payment  is  not  duly  made,  the  creditor  may  usually 
sue  either  on  the  original  debt  or  on  the  bill  or  note  at  his 
pleasure.  If  the  debtor  asserts  that  the  bill  or  note  was  taken 
in  payment  and  that  the  original  debt  is  extinguished,  the 
burden  is  on  h^m  to   prove   that   such   was   the  intention.     But 

Merger,  if  ouc  obligation  is  Icf  specialty  and  the  other  one  is  not,  then 
a  different  rule  prevails;  the  non-specialty  obligation  is  merged 
in  the  spedalty  and  ceases  to  have  any  independent  existence, 
whether  the  parties  so  intend  or  not.  Thus  if  a  bond  is  given 
for  a  pre-existing  simple  contract  debt,  the  original  debt  merges 
in  the  bond,  and  the  creditor  can  have  an  action  only  on  the 
bond.  Specialty  obligations  are  deemed  to  be  of  a  higher 
nature  than  other  obligations,  and,  just  as  in  the  case  of  estates, 
when  a  greater  and  a  less  right  meet  in  the  same  person  the 
greater  swallows  up  the  less. 

TenaCT  of  yij'2.     An  obhgation  to  deliver  goods  is  completely  performed 

by  a  tender  of  them,  even  though  the  obligee  to  whom  they 
are  tendered  refoses  to  receive  them.  But  if  the  goods  are 
the  property  of  the  obhgee,  and  the  obligor,  after  a  refusal 
by  the  owner  to  receive  them,  chooses  to  retain  them  in 
his    possession,     he    remains    under    an     obligation    to    deliver 

Tender  of    them  ou  demand.^     An   obligation   to  pay   money,  however,   is 

money-  * 

not  discharged  by  a  tender  of  it,  unless  the  tender  be  properly 
followed  up,  which  means  that  the  obligor  must  be  always 
ready  (toujours  prist,  imcore  prist)  to  pay  on  demand,  and 
if  he  is  sued  for  the  money,  he  must  pay  it  into  court  for  the 
obligee.  If  he  does  so,  he  is  freed  from  his  obligation  and 
recovers  the  costs  of  the  suit ;  otherwise  his  tender  avails  him 
Tme  d  notHug,  A  tender  must  be  made  at  the  time  when  the  perform- 
ance is  due,  neither  before  nor  after.  But  by  statute  at  present 
in  some  cases  a  tender  made  afterwards  is  a.  good  defence 
monnt  to  be  to  an  actiou  ou  the  obligation.  A  tender  of  more  than  is  due 
is  not  good  if  the  obligee  is  required  to  make  change  or  perhaps 

2PSee  I  800,  808. 
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even   to   pick   out   what   is   due   him;   but   it  is   good  if   he  is 

allowed    to    keep   the    whole.     A   tender    of  money   must  he  of  i^egai  toadar 


money. 


legal  tender  money ;  hut  if  anything  which  is  commonly  accepted 
as  money  is  tendered,  such  as  a  check  or  hank  bills,  it  is 
good  unless  specially  objected  to  on  the  ground  of  its  not 
being  legal  tender.  What  kind  of  money  is  legal  tender  is 
determined  by  statute,  in  the  United  States  by  national 
statutes. 

773.  If  a   debtor  owes   two   or   more   debts  to  the  same  tfon  o^'iSy^ 
creditor   all   of  which    are    due    and   payable,    and   pays   him  a      '""'^ts. 
sum  of  money  not   sufficient   to    discharge    them   all,    the  debtor 

may  appropriate  the  payment  to  whichever  of  the  debts  he 
pleases.  If  he  does  not  do  so,  the  creditor  has  the  right  to 
appropriate,  and  may  even  apply  the  money  to  a  debt  which 
has  been  barred  by  the  statute  of  limitations^  and  thus  reduced 
to  the  condition  of  an  imperfect  obligation.  If  neither,  party 
makes  any  appropriation,  the  law  will  appropriate  the  payment, 
generally  to  the  oldest  debt. 

774.  If    an     obligation     was    vaM    at    its  inception    but  Per'o-maDoe 
performance  afterwards  becomes  unlawful,  the   obligation    is   dis- 
charsed.      If  the    act   to   be    done    is   from   the   tirst  impossible  impossibility 

D  '^  of  perform- 

of  performance,  no  obligation  ever  arises.      A  contract  to    do    an      ""'=«■ 
impossible    act    is   void.      But   if    it    becomes    impossible    after- 
wards, the  rule  is  that  it    the  law   casts    a    duty    upon    a    man,  DuUes  impou- 

'  .  ed  by  law  and 

and  he  is  disabled  from  performiug  it  without  his  fault,  the.  •>?  oonu-aot. 
law  will  excuse  him,  but  if  ne  assumes  it  by  his  own  contract, 
he  remains  legally  bound  to  perform  it,  because  he  might  have 
guarded  himself  by  inserting  proper  stipulations  in  his  contract. 
There  are  certain  apparent  exceptions  to  this  rule,  which  ^"P.^ea  con- 
rest  on  the  theory  of  an  impHed  condition,  for  example  that 
a  contract  whose  performance  depends  upon  the  existence  of 
a  specific  thing,  such  as  a  contract  to  repair  a  ship,  is  construed 
to  -be  conditional  upon  its  continued  existence,  or  a  contract  for 
personal  services  upon  the  life  of  tHe  person  who  is  to  render 
them,  so  that  if  the  thing  ceases  to  exist  or  the  person  dies  the 
contract  need  not  be  performed. 

26  See  i  888. 
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irewhofr,:!  776.    .The    brcaeh   of   an    obligation    does    not    necesearily 

obligation,   ^^^  ^^  ^^^  ^^  .^^  existence.      Upon    a   breach    a  right  of  action 

arises  in  favor  of  the  obhgee'  against  the  obligor,  which  right 
at  common  law  is  probably  not  itself  an  obligation.  But  the 
original  obligation  continues  to  subsist  by  the  side  of  the  new 
right  of  action,  so  far  as  it  is  still  capable  of  being  performed. 
Of  course  if  an  obligation  is  performable  at  or  within  a  certain 
-  time  it  can  not  be  exactly  performed  after  that  time.  But 
it  may  still  be  •  capable  of  substantial  performance,  and  may 
exist  m  a  modified  form.-  A  debt  for  instance  may  be  paid 
after  it  is  due,  and  no  doubt  until  payment  retains  its  character 
of  a  primary  obligation  to  pay  money.^ 

But  where  the  obligation  is  of  such  a  nature  that  it  can 
not  be  performed  after  it  has  once,  been  broken,  as  in  case  of 
a  contract  to  dehver  goods  on  board  of  a  steamer  before  she 
sails  or  a  contract  not  to  do  a  particular  act,  then  the  obligation 
win  be  destroyed  by  a  breach  and  nothing  wiU  remain  but  the 
right  of  action.  And  even  when  tiie  original  obligation  does 
survive,  it  is  so  intimately  connected  with  the  light  of  action 
that  it  can  be  discharged  only  at  the  same  time  with  the  lattei 
right  and  in  the  same  way.  How  this  may  be  done  will  be 
explained  elsewhere.*'- 
Eqnitabie  ^^g.     Equitable    liens    or    ohaiges   upon    property    are    not 

strictly  obhgations,  though  often  so  called.  They  are  facultative 
rights,  and  differ  from^  obligations  In  that  they  nave  no  duties 
correspondmg  to  them.  They  are,  it  is  true,  usually  created  to 
secure  the  performance  of  duties,  but  those  duties  correspond  to 
other  rights.  Thus  if  A  ow6s  B  $1000  and  gives  B  an  equitable 
lien  on  his  property  to  secure  the  payment,  the  duty  to  pay 
corresponds  to-B.'s  right  as  creditor,  not  to  the  lien,  as  is  plaia 
from  the  fact  that  that  duty  and  right,  i.e.  the  debt,  would 
equally  exist  if  there  were  no  Ken  for  security  An  equitable 
lien  is  a  right  in  personam^  in  the  nature  of  a  hypothecation, 
that  is,  a  right  to  have  the  property  sold  by  the  court  and 
the  proceeds  applied  to  satisfy  some  claim  of  the  hen-holder. 
It   is   a   purely   equitable   r^ht,    not   enforceable   in   a   court  of 

"See  I  887.  '^See  i  887.  Mgee  ?  887  et  seq. 


liens. 


OBLIGATIONS. 


539 


Vendois' 
liens. 


law.  Such  a  right  may  arise  in  any  way  in  which  an  equitable  How  created, 
obligation  may ;  and  also  any  one  having  a  power  of  disposing 
of  property  may  usually  create  an  equitable  lien  on  it.  Thus 
the  owner  of  property,  who  might  mortgage  it,  may  instead 
of  doing  so  hypothecate  it  by  the  grant  of  an  equitable  lien, 
or,  as  he  might  dispose  of  it  to  any  one  by  his  will,  he  may 
,  in  the  same  way  charge  it  with  an  equitable  Ken  for  any  one's 
benefit,  as  where  a  testator  charges  his  real  property  with  the 
payment  of  his  debts,'" 

777.  Two  very  important  kmds  of  equitable  liens  are 
vendors'  liens  and  equitable  mortgages  by  the  deposit  of  title 
deeds. 

If  land  Is  sold  and  conveyed  to  the  buyer  but  the  price 
is  not  paid,  the  seller  or  vendor,  unless  there  is  some  agreement 
between  the  parties  to  the  contrary,  has  an  equitable  lien 
known  as  a  vendor's  hen,  upon  the  land  to  secure  the  payment 
of  the  price 

A  person  may  make  an  equitable  mortgage  of  his  land  to 
secure  the  payment  of  a  debt  by  depositing  the  title  deeds  of  the 
land  with  the  creditor.  This  in  equity  creates  a  lien  upon  the  land 
in  the  creditor's  favor.  In  England  an  equitable  mortgage  differs 
from  other  equitable  liens  in  that  it  is  not  enforced  by  a  sale 
of  the  land  but  by  foreclosure  like  an  ordinary  mortgage,  the 
mortgagor  being  compelled  to  convey  an  absolute  title  to  the 
mortgagee.  The  same  rule  would  probably  be  applied  in  those 
American  states  where  the  strict  foreclosure  of  mortgages  is 
practised ;  but  this  kind  of  equitable  mortgages  are  hardly  ever 
used  in  the  United  States.  Any  property  which  is  required  to 
be  conveyed  by  a  written  instrument  may  be  equitably  mort- 
gaged in  the  same  way,  e.g.  shares  of  stock  by  a  deposit  of 
the  certificate. 


DepoBit  o£ 
title  deeds. 


30  See  I  (J72. 
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TEUSTS. 
Osesnotex-  yiyg      The   Statute   of  uses   esecuted   a   use  only  when  the 

jcnted  by  the  '  " 

statute,  feoffee  was  "seized"  to  uses,  *.e.  when  the  property  conveyed 
to  uses  was  a  freehold  estate.  If  personal  property,  including 
chattels  real,  was  given  upon  uses,  the  statute  did  not  apply 
and  the  use  remained  a  mere  equitahle  right.  But  the  ecclesiastical 
Double  nses.  lawyers,  who  had  by  means  of  uses  evaded  the  statutes  of  mort- 
main, found  means  also  to  evade  the  statute  of  uses.  They 
invented  double  uses ;  that  is,  land  was  conveyed  to  A  to  the 
use  of  B,  and  B  was  directed  to  hold  to  the  use  of  0.  The 
common  law  courts,  taking  a  very  narrow  and  technical  view 
of  the  matter,"  decided  that  the  second  use  was  not  within  the 
statute.  The  use  for  B  was  executed,  and  the  legal  estate 
vested  in  him ;  but  the  second  use,  for  0,  remained  a  purely 
equitable  right.  Thus  all  the  jurisdiction  of  the  court  of  Chancery 
over  uses  which  had  been  taken  away  by  the  statute  of  uses 
was  restored  to  it  by  means  of  the  simple  device  of  a  second 
use.  The  land  of  the  ecclesiastical  corporations  having  been 
mostly  confiscated  at  the  time  of  the  reformation,  and  the 
feudal  system  becoming  obsolescent,  the  evils  which  the  statutes 
of  mortmain  and  uses  were  designed  to  correct  ceased  to 
be  felt  as  serious,  and  no  further  attempt  was  made  to 
^fiatateoi^  prevent  the  creation  of  equitable  uses.  The  actual  ultimate 
^^'  effect  of  the  statute  of  uses,  therefore,  was  very  different  from 
what  its  authors  intended,  and  amounted  merely  to  the  intro- 
duction of  certain  more  convenient  methods  of  alienation  of  legal 
estates,  which  have  already  been  mentioned. 

779.     There    are   thus   two   kinds    of   uses  whicE    are    not 

^""raea^'*  executed  by  the  stattite,  have  nevei  been  recognized  by  the  courts 
of  common  law  and  stiU  remain  within  the  exclusive  jurisdiction 
of  equity,  namely,  all    uses  in    non-freehold  property   and  second 

tmtT*     uses  in  freeholds.     These  took  the  name  of  trusts,  and  the  old 
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name  of  uses   was  confined   to   such   uses   as    were  executed  by 
the   statute.      The    original    meaning   of  the   word   trust,  there-     ori^nai 
fore,  was   a   use   which   was    not   executed    by    the    statute    of     t™st. 
uses.      But    this    way    of     disposing    of    property    being    found 
convenient,  the  principle  of  trusts   was    given  by  degrees  a  more 
extended    apphcation.       A     trust     in     the     widest    sense     may     Present 

'■'■  "     meaning  of 

now  be  said  to  exist  whenever  a  right,  which  may  be  *»"'t 
called  the  basis-right  of  the  trust,*  is  vested  in  one  person, 
the  trustee,  subject  to  a  claim  or  equity  in  favor  of  another 
person,  the  cestui  (or  cestuy)  que  trust.  The  trustee  corresponds 
to  the  ancient  feoffee  to  uses,  and  the  cestui  que  trust  to  the 
cestui  que  use. 

780.     The   basis-right   is   most   often   a  property  right,  s-i"!  ^f  ^t  or  trus* 
is  generally  called  the  trust  property,    as  where  property  is  given    property, 
to    A   in    trust   to   convey    it   to     B,    to   permit    B   to    use    or 
enjoy    it,    or   to   invest   it    and   pay    the    income    from  it  to  B. 
But  other  kinds  of  rights  may  be    held   in    trust,    such   as  debts 
and  other  obligations.      A   contract   for  instance    may  be   made  Coatraotain 
with    A    as   trustee   for   B,    so    that,    although   A   and  not  B  is 
the  party  to   the    contract    and   the   only  person    who    has  legal 
rights  under  it  or  can  sue  upon  it  at   law,  the  performance  of  it 
must  be  to  B  or  for  his  benefit.     A  trust  right  may  itself  be  held  S^^iyjl^J 
in  trust.      Thus  A  may  hold  property  as  trustee  for  B,  and  B  in 
turn  hold  his  equitable  right  in  trust  Tor  0,  so  that  B  is  a  cestui 
que   trust    as   to    A    but    a    trustee    as   to    0.      The    basis-right 
may    even    be     a     mere     facultative    right,     or    need    not.   be 
in    the    strict    sense    a    right    at    all.      A    power,   -authority    or 
discretion    may    be    held   in    trust.      Powers  of   appointment  are  ^"^  I'l^j?^* 
often     so     held.      So     where    work    is    done    by    a    contractor 
under    a    contract    that    it    is    to    be    paid    for     only    on    the 
certificate  of  an  "engineer  that  it   is  properly  done,,  the  engineer, 
not    being  •fe    party   to    the    contract,  may  refuse  to  act  in  the 
matter  at  all.     But  if  he  consents  to  act,  he  is  a  sort  of  trustee 
for   the   parties,    and    is    bound    to   exercise    his   judgment    in 
good   faith.     And   if  a   servant   or    employee  in  the   course   of    Semots. 
his   employment  become   acquainted   with    his    employer's    trad© 

1  This  ezpreasiou  is  not  la  common  use. 
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secrets,  he  vnR  be  deemed  to  hold  his  knowledge  in  trust  for 
his  employer,  and  a  court  of  equity  wiU  enjoin  him  from 
making  use  of  it  for  his  own  purposes. 
ti^hTm^ifbe  '^^^  basis-right  of  a  trust  must  be  a  specific  right,  li 
epeeific.  j^  agrees  to  seU  to  B  one  hundred  shares  of  the  stock  of 
a  certain  bank  on  a  certain  future  day,  and  at  the  time 
of  making  the  contract  he  happens  to  be  the  owner  of  that 
precise  number  of  shares,  he  does  not  become  trustee  of. 
the  shares  for  B,  unless  he  has  agreed  to  sell  those  particular 
shares  and  no  others.  K  he  can  perform  his  contract  by 
buying  other  shares  and  delivering  them  to  B,  there  is 
no  trust,  because  there  is  no  specific  or  identifiable  basis- 
right  to  which  B's  claim  can  attach.  So  a  banker  is  not 
a  trustee  for  his  depositors,  but  a  mere  debtor  to  them;  because 
he  is  not  bound  to  keep  each  depositor's  money  separate  and 
pay.  back  to  him  the  specific  money  which  he  deposited,  but 
only  to  pay  on  demand  a  certain  amount  of  money.  But  the 
Funds,  ownership  of  a  fund  may  be  held  in  trust.  Indeed  the  principal 
use  of  a  fimd  in  law  is  to  serve  as  the  basis-right  of  a 
trust;  it  is  for  this  purpose  mainly  that  a  fund  is  reckoned 
as  being  a  thing  capable  of  being  owned.  This,  however,  is 
true  only  when  the  fund  is  intended  to  be  and  ought  to  be  kept 
in  a  distinguishable  form,  embodied  in  specific  rights  or  things. 
If  a  fund  is  by  the  terms  of  its  creation  designed  to  be 
indistinguishable,  it  is  a  mere  debt  *  and '  not  a  trust.  But 
if  a  fund  which  ought  to  be  distinguishable  is  improperly 
or  by  accident  reduced  to  an  indistinguishable  form,  as  where 
a  trustee  wrongfully  mixes  trust  money  with  his  own,  the  trust 
continues  to  exist. 

"righT'  ^^^'     '^^^   "S^*    °^   *^®    cesiMt    que    trust,    his    claim    of 

equity,  must  be  one  that  is  enforceable  in  a  court  of  equity.  It 
may  be  either  an  obligation  or  an  equitable  hen.  In  a  ^Isrtain  loose 
sense  trust  are  sometimes  said  to  exist  at  law,  e.g.  the  name  is 
occasionally  applied  to  a  legal  obligation  to  pay  over  a  fund  But 
^on3°caJf*'  *™^''^  "^  *'^®  proper  technical  sense  are  peculiar  to  equity.  Equitable 
'SeouTf  ^^^  ^^'^  ^^^  obligations  created  by  gifts  in  trust  and  declarationa 


trasto. 


iiSee  S76G. 
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of  trust  are  equitable  only,  and  can  not  exist  except  as 
.constituents  of  a  trust;  and  the  same  is  true  of  obligations 
arising  from  the  holding  of  rights  belon^g  to  another.  When- 
ever one  of  those  obligation  or  liens  exists  there  is  a  trust; 
Obligations  created  by  judgments  of  courts  of  coinmon  law  and 
penalties  are  purely  legal  and  can  never  stand  as  constituents 
of  trusts.  Contract  obligations  and  obligations  arising  from  the 
reception  of  benefits  and  from  the  gMasi-possessibn  of  a  fund 
are  generally  valid  at  law.  But  sometimes  they  are  enforceable 
in  equity;  in  which  case,  if  they  relate  to  the  exercise  or 
disposition  of  a  specific  basis  right,  they  are  trust  obhgations.' 

782.  When  the  duty  of  the    trustee    is   merely   to    convey  Bare  trusts. 
the    trust   property    to   the   cestui   que   trust   or   to    permit   the 

cestui  que  trust  to  use  and  enjoy  the  trust  property  as  if  he 
were  the  owner  of  it,  the  trustee  himself  having  no  active  duties, 
the  trust  is  called  a  bare,  naked  or  dry  trust.  Thus  if  property 
is  given  to  A  to  pay  the  income  to  B  for  his  life  and  after 
his  death  to  transfer  the  property  to  C,  the  trust  in  favor 
of  C  after  the  death  of  B  is  a  naked  trust. 

783.  Trusts  are  divided  into   fiduciary  trusts,    or   trusts   in    ^™|/„"tg 
the    strict    sense,   and   non-fiduciary  or  quasi  trusts,  which  latter 

are    often    said   not    actually  to  be  trusts  but  to  resemble  trusts. 

The  same  is  sometimes  said  of   certain  fiduciary  trusts  which  are 

in  certain  respects  peculiar,  as    where    the    basis-right   is   a  mere 

authority  or  discretion  or  the  duties  of  the  trustee   are  somewhat 

different    from    those    of   ordinary    trustees,    as    in    case    of   an 

executor.       A    fiduciary    trust    is    where    the    trustee    holds   the    ^f^?^ 

basis-right    for   the    purposes   of  the    trust  .only,    having  himself 

no    beneficial   interest    in    it  unless    he    happens   to    be    himself 

one   of  the    cestuis    que    trust.      Thus   if   a  man  by   deed  or 

will  gives   property   to   a   friend   in    trust    to   pay    the    income 

to    the    donor's    wife     during    her    life    and     after    her    death 

to    divide    the    principal    among    his    children,    the    trust    is    a 

fiduciary  one,    the    trustee    holding   the    property    whoUy   for  the 

benefit   of   the    wife    and   children.      Such   is   also    the  character 

of  the  trust  in  the  cases  mentioned    in    §  780    of   the    authority 


'^  As  to  what  contracts  can  be  enforced  in  equity,  see  3  947. 
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of  a  guardian  as  to  his  ward's  marriage  or  of  an  en^eer 
to  pass  upon  the  quality  of  work.  Executors,  administrators, 
guardians,  the  officers  of  corporations  as  to  their  official  powers, 
which  are  given  to  them  solely  for  the  benefit  of  the  members, 
and  trustees  of  charities  in  most  cases,  are  fiduciary  trustees. 
Non-flduoiary  g^t  in  a  nou-fiduciary  trust  the  trustee  has  himself  an  interest 
in  the  basis-right.  ^  He  holds  it  subject  to  the  trust,  but  except 
for  the  requirements  of  the  trust  the  property  is  his  own.  Thus  if 
A  sells  his  land  to  B  and  agrees  to  convey  it  at  some  future  time, 
until  the  conveyance  is  made  he  holds  it  as  trustee  for  B, 
and  a  court  of  equity  will  if  necessary  enforce  the  trust  and 
compel  him  to  make  the  conveyance.  But  the  trust  is  not 
a  fiduciary  one,  because  until  the  conveyance  is  made  he 
holds  the  land  as  owner,  and  is  entitled  to  use  and  enjoy  it 
for  his  own  benefit.  When  the  right  of  the  cestui  que  trust 
EqaMbie  jg  only  an  equitable  lien  the  trust  is  not  fiduciary,  as  for 
instance  if  A  grants  an  equitable  lien  upon  his  land  to  B  to 
secure  the  payment  of  a  debt,  or  if  a  testator  charges  his  debts 
upon  his  land  and  then  devises  the  land  to  A  subject  to  the 
charge.  In  each  of  those  cases  A  is  the  owner  of  the  land 
subject  only  to  the  chance  of  having  it  taken  fi-om  hiTn  and 
sold  for  the  debts,  and  he  may  redeem  it  by  paying  the  debts. 
taiBtees'  '(ISi.    To  a  fiduciary  trust  the  law  annexes  certain  implied 

terms  or  obligations,  the  chief  of  which  are  as  follows. 
To  keep  the  The    trustce    must  keep   the   trust   property  separate    fi:om 

trust  property  '■  j.      ir       ./  jr 

separate,    {ijg   owu,    and   in   such   a   shape    as   to    be    always  identifiable, 

^unto^aSd   ^^^    *°    *^    ^^^    °^"^    '^^^P    proper    accounts    and   vouchers, 
youchers.    jf    jjg    ^^gg     g^^     g^^^    |.jjg    property    is    lost     or     injured    or 

deteriorates   in   value    without   his   fault,    he  is  not    responsible. 

But  if  he  mixes   it  .  with   his    own,    he   is  absolutely   responsible 

for  it ;  for  instance  if  a  trustee    deposits   trust    money  in  a  bank 

in  his  private  account  along  with  his   own    money,  and  the  bank 

fails,  he  must  bear  the   loss.     His   proper  course   is   to   open   a 

separate  account  as  trustee. 

^aro^ofthe^  The  trustee  must  use  due  care    to   keep   the    trust   property 

*'iertyy°'   Safe.     But    if   he    does   so    much   as   this   he   is  not  absolutely 

answerable  for  its  safety.      If  however   it   is   lost   or  injured  by 

his  neg%ence   or   fault,  he  must   make   good   the   damage.      K 
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he  has  to  invest  it,  the  law,    unless    the    agreement  creating  the  investmenta. 
trust  provides  otherwise,    limits   him    to    certain  classes  of  invest- 
ments which  are  regarded  as  especially    safe,    such    as  first  mort- 
gages on  real   property    and   government   bonds.      If   he   makes 
an  improper  investment,    he    is   responsible    for   any   loss. 

The  trustee  must  not  use  the  trust  property  in  any   manner  Tmsteo'sauty 
or   for    any   purpose   not  authorized  by  the  terms  of  the   trust,  taiBtproperty 
or  pay    or    deliver    any    of    it    to    any    person    not    entitled    *'*"'^^' 
to  it. 

He  must  not  make  or  attempt  to  make  in  any  manner,  ^ai^°fOT  Mm* 
directly  or  indirectly,  in  his  own  name  or  in  the  name  of  another,  °*"' 
any  profit  or  advantage  for  himself  out  of  the  trust  or  the 
trust  property.  The  law  is  very  strict  on  this  point,  and  will 
compel  him  to  account  to  the  cestui  que  trust  for  any  gain 
which  he  acquires  in  violation  of  the  trust.  Thus  if  the  trustee 
uses  the  trust  property  in  his  own  business,  he  is  not  only 
absolutely  responsible  for  the  principal,  but  the  cestui  que  trust 
may  at  his  option  claim  either  the  entire  profits  accruing  from 
such  use  of  the  trust  property,  if  they  can  be  identified,  or 
legal  interest  on  the  fund ;  sometimes  compound  interest  is 
allowed.  So  if  the  trustee  takes  a  bribe  from  any  person  to 
influence  his  action  as  trustee,  he  must  hold  the  amount  received 
for   the    cestui   que   trust      Ab   a   general  rule  a  trustee  is  not    Trustee's 

■*  ^  compensa* 

entitled    to    any    compensation   for  his   services;   but  sometimes      *'<^ 
compensation  is  provided   for   in   the   creation    of  the  trust,  and 
in  the  United  States   he   is   now   usually  by   statute   allowed   a 
reasonable  compensation. 

Any  breach  by  the  trustee  of  his  duties  as  a  trustee  is  ^'^''„^°' 
called  a  breach  of  trust.  It  is  classed  as  a  species  of  fraud. 
If  done  with  a  culpable  intention,  recklessly  or  in  bad  faith> 
it  is  actual  fraud ;  otherwise  it  is  constructive  fraud,  or,  as  it 
commonly  said,  conduct"  equivalent  to  fraud  in  the  contemplation 
of  a  court  of  equity. 

The   duties   of  the   trustee,    except   the   duty   to   take  care    Trustee's 

^  *'  duties  are 

of  the  trust  property,  are  peremptory ;    so  that  the  trustee  is  not  peremptory, 
excused  if  he  commits  a  breach  of  trust,  e.g.  makes  an  improper 
investment,  even  by  an  innocent  mistake.      But  if  he  is  in  doubt 
how  to  act   he  has  the  right  to  apply   to   the  court  for   instruc- 
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tions,  and  generally  to  charge  the  expense  of  such  an  appUcation 
against  the  trust  property. 
Tmstee  must  The  trustee  also  is  not  permitted  to  put  himself  into  any 
"hh^aS&'to  uosition  where  he  will  be  exposed  to  temptation  to  be  unfaithful 
to  his  trust.  Thus  if  he  is  authorized  to  sell  the  trust  property, 
he  ought  to  sell  it  for  as  high  a  price  as  possible ;  therefore 
he  can  not  himself  be  the  buyer,  even  though  he  pays  a  foil 
price  for  it.  The  court  will  not  enter  upon  any  inquiry  as 
to  the  good  faith  of  the  transaction,  but  will  set  it  aside  at 
the  request  of  the  cestui  que  trust  as  being  constructively 
fraudulent.  So  if  he  is  authorized  to  purchase  property  for 
the  trust,  he  can  not  purchase  from  himself,  or  if  he  has  to 
invest  the  trust  fund,  he  can  not  lend  it  to  himself.  And 
if  he  buys  the  rights  of  the  cestui  que  trust,  which  he  is  not 
absolutely  forbidden  to  do,  there  is  a  strong  presumption  of 
undue  influence  against  him.  The  principles  in  this  paragraph 
apply  also  to  agents  and  all  persons  in  fiduciary  relations. 

Trustee  must         At  the  end   of  the    trust,    and    sometimes   during   its    con- 
account.  I.  1  .      J    ■  •        •  J 
tinuance,  he  must  render  an  account  of  his  administration ;    and 

the  cestui  que  trust  has  at  all  times  a   right  to  fuU  information 

about  the  trust  affairs. 

Removal  and  i^gR      Jf  a  trustce  misbehavcs   or   is   incompetent,  the  court 

appointment  ^  _ 

oftiaBtees.  jj^g^j  removc  him,  appoint  another  trustee,  and  require  the 
original  trustee  to  transfer  the  trust  property  to  the  new  trustee. 
The  court  may  also  make  a  new  appointment  if  the  trustee 
dies,  and  compel  a  conveyance  from  the  heir  or  personal  repre- 
sentative of  the  former  trustee.  If  a  trust  is  created  and  no 
trustee  is  named,  e.g.  if  a  testator  leaves  property  in  his  will 
in  trust  for  a  certain  person  and  does  not  say  who  shall  be 
trustee,  the  court  will  appoint  a  trustee.  It  is  a  maxim  of 
equity  that  a  trust  shall  never  fail  for  want  of  a  trustee. 
*^trasts°'  tSQ.    Trusts    are    either    express,    implied    or    constructive. 

The  names  implied  and  constructive  trusts  are  often  used  indis- 
criminately An  express  trust  is  one  that  is  declared  in  express 
E^p^ees  words,  either  in  an  agreement  or  in  a  will;  that  is,  it  is 
created  by  a  gift  in  trust  or  a  declaration  of  trust.  Equity  usually 
disregards  mere  forms,  and  by  the  old  law  when  a  use  was 
Forma    created  by  agi'eemeut    inter   vivos   no   forms   of  any  kind  were 
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statute  of 
frauds. 


Implied 
trust. 


required.  A  vise  even  in  freehold  land,  and  even  though  the 
use  amounted  practically  to  an  estate  in  fee  simple,  could  be 
created  not  only  without  a  deed  but  even  without  any  writing, 
by  mere  word  of  mouth.  Such  is  still  the  rule  as  to  trusts, 
so  far  as  it  has  not  been  changed  by  the  statute  of  frauds. 
But  by  that  statute  express  trusts  of  real  property  can  not  be 
created  or  transferred  without  writing.  The  statute  however  does 
not  require  writing  for  any  implied  or  constructive  trust. 

787.  An  implied  trust  arises  where  no  trust  has  been 
suiBciently  expressed,  but  the  law  presumes  from  the  circum- 
stances that  the  parties  intended  to  create  a  trust,  or  would 
have  had  such  an  intention  if  they  had  adverted  to  the  matter.* 
This  presumption  is  not  absolutely  conclusive.  It  can  not  however 
be  rebutted  simply  by  proof  that  the  parties  had  in  fact  no  intention 
at  all,  such  an  oversight  or  inadvertance  being  usually  the  very 
case  for  which  the  law  desires  to  make  provision.  But  it  can 
be  rebutted  by  proof  that  a  contrary  intention  existed;  the 
law  will  not  force    a   trust   upon   the   parties    against   their  will. 

Very    important   implied  trusts  are  what  are  called  resulting    ^^^^"^ 
trusts,*  which  are  found  in  two  cases. 

(1)  Where    an   intention    appears  to  create  an  express  trust,J^^jJ^™  °^ 
but  either  the  trust  is   never  effectually   created    or   after    having 
been   created  becomes  void  or  does  not  exhaust  the  whole  of  the 
basis-right.      A  trust  is  then  said  to  result  to   the    donor   or   his 
heirs  or   personal   representatives    or    to   some   one  appointed  by 
him.     For  example  suppose  that  A  conveys  land  to  B  to  hold  in 
trust  for  such  persons  and  on  such  trusts  as  A  shall  afterwards 
declare.      It  is  evident   that  B  is    not   in  any  case  to  hold   the 
land  for  his    own   benefit;    he    must   be    trustee    for   some    one. 
Therefore  until  A  declares  the    trusts    B   holds    as  trustee  for  A, 
on  a  resulting   trust,  there    being   no    other   possible    cestui   que 
trust.      If   A    dies    without    declaring    any    trusts,    there    is    a 
resulting   trust   for   his   heir.      The   same   would   be   the  case  if 
the    trusts    declared    should    be    for    any    reason     invalid.      An 


*  These   tmsts   are   analogous  to  contracts  implied  in   law  when  the 
presumption  is  not  absolutely  conclusive, 
li  See  i  686. 
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example  of  the  trusts  not  exhausting  the  whole  basis-right  would 

eSJsSn*    Ibe   if  A   should    devise  land   to   B   in   fee  simple  in   trust   for 

*'ri3ht!^'    tiis    wife    for    her   life,    and   should   make   no    disposition  of  the 

remainder  of  the  estate.     After   the    death   of  the  wife  a  trust 

would  result  to  A's  heir  or  residuary  devisee,  there  beii^  no  one 

else  for  whose  benefit  B  could  hold  the  land. 

Conveyances  (2)  Where,  real  property  is  conveyed  to  a  person  either  without 

sideration.   g^Qy  consideration    or    for  a  consideration  which  is  furnished  by  a 

third  person.     As  has  been  explained,  a  common  law  conveyance 

usually   does    not   need   a  consideration.      But   in    such  cases  a 

court  of  equity   wiU   presume    that  a    gift    to    the   grantee  was 

not  intended;  and  even  though  a  use  to  the  grantee  is  expressed, 

so   as   to   prevent   any   resulting   use   from   arising   and  to  vest 

the  legal  estate  in  him,  the    grantee,  unless    a  contrary  intention 

is  proved,    will    hold   the   property    as   trustee    for    the    grantor 

or  the  person  furnishing    the    consideration   on    a  resulting  trust. 

1umisS*by°  ^^  "^  ^^J^  ^^^^   ^^^  ^'^    moncy,    and    takes   a   conveyance  to 

**'^n.''^'"'  himself,    it   is    presumed    that    he   bought  it    for   B;    and    he 

becomes  trustee  of  the    land   for  B.      A   resulting  trust  however 

^OT  ohSdren?  ^^  °°*  ^^^  ^  ™°^  '^^^^  ^  favor  of  a  husband  against 
his  wife  or  of  a  father  against  his  child,  it  being  presumed 
that  the  husband  or  father  intended  to  make  a  gift.  There 
^l^tj.  is  no  rule  in  equity  any  more  than  at  law  forbidding  people 
to  make  gifts,  but  equity  requires  that  the  intention  to  do 
so  shall  clearly  appear,  otherwise  there  will  be  a  resulting 
trust. 

°^^Su7t^^  There  are  many  other  kinds  of  impKed  trusts  that  can 
not  be  enumerated  here  but  will  be  found  described  in  treatises 
on  equity.  For  example  if  a  testator  leaves  a  legacy  to  his 
creditor,  that  does  not  at  law  prevent  the  creditor  from 
recovering  his  debt.  But  in  the  absence  of  any  thing  to  show 
a  contrary  intention,  equity  will  presume  that  the  testator  did 
not  mean  that  the  creditor  should  have  the  debt  and  the  legacy 
both,  and  will  compel  him  to  elect  between  the  two  and 
release  to  the  executor  the  one  which  he  chooses  not  to  take; 
that  is,  there  will  be  an  implied  trust  in  favor  of  the  executor 
as   to   either   the   debt   or   the    legacy.      So   the   administration 

Moa  of  BBBets.  of  the   estates   of    deceased   persons  in   equity,    the   recognition 
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and  distrilDUtion  of  equitable  assets,  the  payment  of  creditors 
pro  rata,  the  marshaling  of  assets,  the  compelling  the  executor 
or  administrator  to  account,  the  enforcing  the  payment  of 
legacies  and  distributive  shares,  is  effected  by  means  chiefly 
of  implied  and  constructive  trusts ;  though  a  charge  of  debts  upon 
land  creates  an  express  trust. 

A   vendor's  lien   and  an  equitable  mortgage  of  land  by  the  vendor's  uen 

,  .        n     -  1       J       1  .        ,.    ?  ™a  equitable 

deposit  01  title  deeds  are  implied  trusts.      The  latter  would  seem    mo^tgiise- 

to  be    in   fact    an    express    trust,    since    the   intention    to  create 

a  lien  actually  exists  and  is  expressed;   but   it   is  classed  among 

implied  trusts,  probably  in  order  to    take    it  out  of  the  operation 

of  the  statute  of  frauds.     In  the  same  way  if  a    debtor,  instead 

of  mortgaging   his   land  to    his  creditor  in  the  ordinary  manner,  ^''|°';^®  "P^' 

where    the    deed   on   its    face    declares   the   transaction   to  be  a     '='^^«'^'<"^- 

mortgage,    makes   an    absolute   conveyance    of  the    land   to    the 

creditor,    so'  that   the   latter   appears   by    the    deed    to   be    the 

absolute  owner,  the   conveyance    being   actually   intended    merely 

as    security,,  there    is   an   implied   trust   that   the   creditor  shall 

reconvey  the  land  to  the  debtor  on  payment  of  the  debt.      This 

is  called  also  an  equitable  mortgage,    and   it   may   be   foreclosed 

like  an  ordinary  mortgage. 

In   all   cases   where   an   implied    trust  would  be  opposed  to   Eebutting 

-  «  .  equity  by 

the  apparent  mtent  of  a    wntten   instrument   the   intention  not      p^^'oI- 
to  create  a  trust  may  be  proved  by  parol  evidence.* 

788.  Constructive  trusts  are  created  independently  of  any  constrnctive 
actual  or  presumed  intention  of  the  parties,  and  even  against 
the  will  of  the  trustee  but  not  of  the  cestui  que  trust,  for 
purposes  of  equity  and  justice.'  They  are  raised  by  equity  in 
most  cases  when  by  fraud,  unlawful  coercion,  accident  or  mistake 
one  person  has  got  into  his  hands  a  fund  or  right  properly 
belonging  to  another,  in  which  case  the  trust  is  to  pay,  convey 
or  release  the  fund  or  right  to  the  other,  or  in  a  few  cases 
where  one  person's  property  has  received  a  benefit  from  another 
for  which  compensation  ought  to  be  made,  in  which  case  the 
trust  takes  the  form  of  an  equitable  lien  on  the  property  to 
secure  the  payment  of  compensation, 

6  See  I  346. 

7  They  are  analogous  to  purely  fictitious  or  ^/asi  contracts. 
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The    obligations   in   §  764   are   cases   of  constructive  trusts. 
Penalties  and  The  iurisdiction    of   cquity   to   give   relief   against   penalties  and 
''*"""■  forfeitures,  as  in  the  case  of  conditions  subsequent,    the  penalties 
of  bonds     or   mortgages,     is    based    upon    this    principle.      The 
party   who   by   the   other's   default   has   obtained   a  right  which 
it  was  never  intended  that   he    should    actuaUy   have  and  which 
it   would  be   inequitable   that   he   should   exercise,   is  compelled 
to   hold  it   subject   to   a   trust   for   redemption.      Probably  this 
was  originally  on  the  assumption  that   the   default   or   breach  of 
the  condition   happened  by   accident   or   mistake ;   but   the   rule 
permitting   redemption   is   now   weU    estabUshed   and   is   apphed 
even   though   the    default   was   intentional.      Thus    a    mortgagor 
who  has   wilfuUy   refused   to   pay   his   debt   on   the  law  day  or 
a  person  who   has   deUberately   broken    a    condition    may  never- 
Eeformation  theless    redeem.       The    reformation   of  written   instruments "   is 
"^^te"'    another    example    of  a   constructive   trust,    a    person    not    being 
aUowed  to  enforce  a  legal  right   conferred  upon   him   by   a  mere 
mistake.      So   if   A   having   two   pieces  of  land    sells   one  to  B 
and   by   mistake   conveys   to   him    the  other,    each    party   is  in 
the  situation  of  holding    a   right   which    he    ought   not   to  have, 
and  is  deemed  a  trustee  for  the  other. 
Trnste.  if  the  trust  arises  from  the    fraud    or   wilful   wrong  of  the 

ecTmUficM.  ^^^  ^^^  ^  treated  as  trustee,  it  is  called  a  trust  ex  maleficio. 
An    example   of  this   is   found   where    a   conveyance  of  land  is 
got  by  fraud  or  duress.      The    grantor    may  rescind  the  transac- 
tion,   and   the   grantee   then   holds   the    land    as    a  constructive 
trustee  for  him. 
Liens  for  im-         When   oue    pcrsou   in   good   faith   and   reasonably   expends 
provements.  jjjQQgy  Jq  improving  another's  property,  the   improvements  gener- 
ally   belong    to    the    owner    of   the    property,    who    may    assert 
his  legal   rights  and   take   possession    of  the    property   with  the 
improvements  without  making  compensation ;  and  generally  equity 
can  not  interfere,    that   is,    the    party  making  the  improvements 
can  not  maintain    an   action   in    equity   for   compensation.     But 
if  the    true   owner   is    for   any   reason    himself  obliged-  to    seek 
the  aid  of  equity,  the  court  of  equity  will  usually  ^ve  the  other 


8  See  i  827. 
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party  an  ec[uitable  lien  for  compensation,  which  is  a  constructive 
trust.  This  may  happen  for  instance  when  a  mortgagee  has 
made  improvements  on  or  incurred  expenses  for  the  benefit  of 
the  mortgaged  property,  and  the  mortgagor  after  the  law  day 
seeks  to  redeem  by  proceedings  in  equity,  the  court  in  such 
cases  will  often  allow  him  to  redeem  only  on  condition  that 
he  pays  for  the  improvements. 

789.  If  the  form   of   the    trust    property    is    altered,    the  change  in  the 
trust  continues   to    attach   to   it   in    whatever   form   it  takes,    so    trust  pro- 

'  perty. 

long  as  it  can  be  identified;  and  if  it  ceases  to  be  identifiable, 
the  trustee  ifl  still  regarded  as  holding  a  fund  in  trust,  which 
he  may  at  any  time  put  into  a  distinguishable  form.  If 
necessary  the  form  of  the  trust  obligation, will  be  modified  to 
adapt  it  to  the  nature  of  the  trust  •  property.  Thus  if  A  holds 
land  in  trust  to  permit  B  to  possess  and  use  it,  and  he  sells 
and  conveys  the  land,  he  will  be  considered  to  hold  the  money 
which  he  receives  for  it,  or  if  he  mixes  that  money  with  his 
own,  then  a  fund  of  the  same  value,  in  trust,  and  will  be  required 
to  pay  interest  on  it  in  lieu  of  the  use.  If  he  then  buys 
shares  of  stock  for  the  trust  with  the  money,  the  trust  will  attach 
to  the  stock,  and  B  will  be  entitled  to  the  dividends. 

790.  The    right    of   the    cestui    que    trust   is    a   right  in     Against 

whoiD  the 

personam    against   the    trustee    only.      As    to   third   persons  the  trust  avaiia 

trustee    is   the    absolute    owner   of  the    trust    property,    and    he 

alone  can  bring   any    action   against   third    persons    regarding  iti 

But  if  he  wrongfully  assigns   or    transfers    the   trust   property   to    Transfer 

a  third  person,  the  trust  continues  to    attach    to   it  in  the  trans-  right  by  the 

^  ^  ^  trustee. 

force's  hands,    the    transferee    takes    it   subject  to   the  trust  and 

bficomes  himself  trustee,  unless  he    is   a   lona  fide  purchaser  for  Bono  ^da  pur- 

....-11  r  ■\  •\     chaser  for 

vahie,  that  is,  unless  he  buys  the  trust  property  for  a  substantial  value, 
valuable  consideration  without  notice  of  the  existence  of  the 
trust.  In  the  latter  case  if  the  trust  property  is  a  right  in  rem 
the  buyer  takes  it  free  from  the  trust,  but  if  it  is  a  right 
in  personam,  as  where  a  debt  or  an  equitable  right  is  held 
in  trust,  the  trust  still  follows  it,  in  accordance  with  the 
rules  in  §  271  that  the  assignment  of  a  chose  in  action 
is  always  subject  to  equities  while  the  assignment  of  a  right 
in  rem  to  a  purchaser  in  good  faith  and   for   valuable  considera- 
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inforeement  tion  is  Dot.  These  principles  apply  also  to  the  sale  of 
°"S"'  property  subject  to  an  equitable  Hen.  Whether  the  Hen, 
which  is  a  mere  right  in  personam,  can  be  enforced  against 
the  purchaser  depends  upon  whether  the  property  to  which 
the  lien  attaches  is  a  right  in  rem  or  a  chose  in  action 
and    whether    the    purchaser    has    notice    of    the    lien    when 

he  buys. 

Wrongful  Therefore   if  the   trustee   wrongfully   and"  in   breach  of  his 

'toSrt p?o-'  trust  transfers  the  trust   property   to    a    third   person,  the  cestui 

remedies,    g^g  i^y^gf;  may  have  two   courses    open   to    him,   either  to  ratiiy 

the  transfer  and  hold  the  trustee    responsible    as   trustee   for  the 

proceeds  of  the  trust  property  which  have  come   into   his  hands, 

treating  the  transaction  as  a  mere    change   in    the    form  of  the 

trust  property,  or  to  follow  the  ori^al   trust   property   into   the 

hands    of   the  ""transferree    and    hold    him    as    trustee,    treating 

the    transaction   as   a   change    of  trustees.     But  he  can   not  do 

Eieotdon  be-  fcoth :   he   must    elect    which  course    to    take.      He   must   elect 

remedies,    promptly,    as    soon    as   he   reasonably   can   after   notice   of  the 

wrongful    transfer;     otherwise    he    is    deemed    to    have    chosen 

the    former   course.      If   the    trustee    is  authorized   by  the  terms 

EigMM    of  the  trust   to   sell   the   trust  property,    as    for  instance  if  it  is 

'''trustee,  ^  invcstcd   in   government   bonds   and   the   trustee    is    empowered 

if  he   thinks   best   to   dispose    of   those    and   invest   the    money 

in  some  other  way,  and   he  does  so,    the    buyer    as    a    general 

rule  takes  it  free  from  the  trust   even   though   he   has  notice  of 

its  existences. 

791.  When  the  basis-right  is  a  property  right  and  the 
Equitable  obligation  of  the  trustee  is  to  convey  the  property  to  the  cestui 
que  trust  or  to  permit  him  to  use  and  enjoy  it  as  if  he 
owned  it,  the  right  of  the  cestui  que  trust  is  called  an  equitable 
property  right.  Thus  if  land  is  devised  to  a  trustee  in  trust 
to  permit  the  testator's  wife  to  possess  and  use  it  during  her 
life  and  after  her  death  to  convey  it  to  the  testator's  son, 
the  wife  has  an  equitable  life  estate  in  the  land  and  the  son 
an  equitable  remainder.  But  if  the  trust  for  the  wife  is  that 
the  trustee  let  the  land,  receive  the  rent  and  pay  it  over  to 
her,  she  has  no  equitable  property  right  in  the  land  itself  but 
only  in  the  rent. 
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Equitable  property  rights  are  for  the  most  part  treated 
as  nearly  as  possible  like  legal  rights.  This  in  one  of  the 
meanings  of  the  maxim  that  equity  follows  the  law.  Equit- 
able property  rights  may  be  either  real  or  personal  property, 
accordingly  as  similar  legal  rights  would  be,  and  on  the 
death  of  the  holder  will  descend  to  his  heir  or  go  to 
his  personal  representative  according  to  their  nature.  In 
equitable  real  property  estates  may  be  had  similar  to  those 
in  ordinary  real  property;  and  in  an  equitable  freehold  of 
inheritance  a  husband  may  now  have  curtesy  and  a  wife  dower. 
It  has  even  been  held  that,  where  the  right  to  vote  depended 
upon  the  holding  of  land,  the  holding  of  an  equitable  estate 
confen-ed  the  franchise.  The  rule  against  perpetuities'  applies 
to  equitable  property.  But  equitable  estates  are  not  held  on 
tenure,  and  ijeed  not  be  created  or  transferred  by  deed. 

. 

«  See  2603. 
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n  DUTIES  AND  OBLIGATIONS  OP  PERSONS  IN 
PARTIOULAE  SITUATIONS. 

CHAPTER    LII. 

TENANTS  AND  BAILEES. 

Persona  in  792.    There  are  certain  persons  who,  without  being  abnormal 

sSuaS^  persons,  yet  have  duties  and  obligations  different  from  persons 
in  general -by  virtue  of  standing  in  special  relations  into  which 
they  have  entered  generally  by  their  own  voluntary  act.  The 
first  to  be  -mentioned  are  tenants  of  land  and  bailees,  including 
here  under  the  name  of  bailee  any  person  who  has  possesaon 
of  a  chatlffil,  of  which  he  is  not  the  owner.* 
iiuties  of  793.    When  a  person  has  possession   of  a   thing   in  which 

p&3sesBors.  .  _  , 

another  has  a  property  right,  or  sometimes  when    he    undertakes 

to  perform  services  for  another,  he  owes  duties  to  that  other.    In 

contraotnai  most    cases    there    is    a    contract   between   the    parties   which 

and  non-con-  ,  t       i  i  - 

traotuai  crcatcs  an  ob%ation.  But  whether  there  is  a  contract  or  not, 
there  is  always  a  non-contractual  duty,  which  is  said  to  be 
imposed  by  the  law  or  to  arise  by  operation  of  law,  the 
breach  of  which  may  be  a  tort.  Generally  therefore  if  a  tenant 
or  bailee  is  guilty  of  a  breach  of  duty  toward  his  landlord 
or  bailor,  the  latter  may  sue  him  either  for  a  tort  or  for  a 
breach  of  contract,  and  actions,  against  bailees  are  about  as 
frequently  brought  in  the  one  form  as  in  the  otiier.  There  may 
in  fact  be  three  kinds  of  duties,  namely :  (1)  by  express  contract, 
(2)  by  implied  contract,  (3)  by  operation  of  law.  If  the  parties 
make  an  express  contract,  there  wiU  be  no  implied  contract, 
according  to  the  ordinary  rule  that  the  law  will  not  imply  a  contract 
when  there  is  an  express  one  covering  the  same  ground.  The 
parties  may  make  any  sort  of  an  express  contract  that  they 
please ;  and  if  the  terms  of  the  express  contract  are  inconsistent 
with   the  non-contractual   duty,   the   latter    ^ves  way.     Thus  a 

I  See  i  382. 
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bailee  of  a  horse  is  bound,  irrespective  of  any  contract  with 
the  owner,  to  feed  it  properly.  This  non-contractual  duty 
can  not  be  stated  in  any  more  precise  form;  the  law  does 
not  specify  exactly  how  often  the  horse  must  be  fed  nor  with 
what  kind  or  quantity  of  food.  But  the  parties  may  contract 
that  the  horse  shall  have  so  many  quarts  of  oats  twice  a 
day,,  or  that  the  bailee  need  not  feed  it.  at  aU.  When  there 
is  an  implied  contract,  its  terms  are  the  same  as  those  of  the 
non-contractual  duty  ;  that  is,  the  law  presumes  that  the  party 
has  contracted  to  do  just  what  the  law  would  say  that  he 
ought  to  do  without  any  contract,  for  example,  in  the  case  of  a 
bailment  of  a  horse  to  feed  it  properly. 

There   has   been   some   difference   of  opinion  whether  those    Nature  ot 

,  pos«essor'*  > 

non-cpntractual  duties  are  duties  corresponding  to  rights  in  rem,  '•"""s. 
that  is,  in  tenancies  of  land  or  bailments  of  chattels  to  the 
owner's  property  r^ht  in  the  thing  and  in  bailments  of  services 
to  the  right  of  pecuniary  condition,  or  are  special  obligations 
between  the  parties. ._  In  most  cases  the  question  is  of  no 
practical  importance.* 

794.  When  the  possessor  has  no  right  to  use  or  injure  pollesforta 
the  thing,  or  has  only  limited  rights,  as  is  generally  the  case  °'"'ri'|ht.^" 
with  bailees  or  with  tenants  whose  estates  are  not  of  inheritance ^ 

he  stands  as  to  the  property  rights  of  others  in  the  thing  in 
the  same  situation,  he  owes  the  same  duties  to  others  for  the 
protection  of  their  property  rights  in  it,  as  if  he  were  a  mere 
outsider  K.a  tenant  or  bailee  uses  the  land  or  chattel  in  his 
possession  in  a  way  in  which  he  has  no  right  to  use  it,  or 
injures  it  by  his  wrongful  act,  or  wrongfully  sells  and  delivers 
it  to,  a  stranger,  he  is  guilty  of  a  breach  of  the  same  "duties 
as  any  one  else  would  be  who  had  done  the  same  acts. 
Therefore  there  are  no  duties  as  to  such  acts  which  rest  pecu- 
liarly upon  possessors. 

795.  This  principle  applies  to  the   commission  of  voluntary    voinntaiy 
waste.      What  tenants  have  a  right  to  commit   waste   has   been 

2  The  opinion  of  the  present,  writer  is  that  the  duties  of  bailees 
and  tenants  correspond  to  rights  in  rem,  except  the  duties  in  ?  800  to 
restore  a  chattel,  which  are  obligations  analogous  to  the  obligations 
in  i  761,  764. 
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already  explained.  Voluntary  waste  is  a  breach  of  the  ordinary 
duties  ndt  actively  to  injure  other  persons'  property,  and  not  of 
any  special  duty  resting  on  the  tenant  as  tenant. 
What  acts  me  Such  wastc  consists  generally  in  acts  which  cause  injury  to 
the  property  not  incidental  to  its  ordinary  use,  such  as  tearing 
down  buildings  or  felling  timber.  But  any  alteration  in  the  pro- 
perty, even  though  not  injurious,  is  generally  waste,  for  uistance 
/  demalehing  an  old  building  and  erecting  a  new  one  in  its  place 
'  or  even  merely  putting  up  a  new  building,  which  may  in  fact  be 
an  improvement,  or  turning  arable  land  into  pasture  or  pasture 
into  arable  unless  done  in  the  ordinary  course  of  good  husbandry. 
But  the  law  of  waste  depends  a  good  deal  upon  custom,  and 
is  less  strict  in  the  United  States  than  in  England.  Erecting 
new  buildings  has  been  held  not  to  be  waste  in  the  former 
country,  or  even  making  reasonable  changes  in  buildings,  such 
as  cutting  a  new  door ;  and  clearing  wild  land  for  cultivation, 
leaving  a  proper  allowance  of  timber  land  for   use  in  connection 

o.'^.™i'y  nse -vrith  the' cleared  land,  is  rightful.  When  the  ordinary  use  of 
land  is  injurious  to  it,  as  in  case  of  mines  or  quarries  or  land 
../  used  only  for  cutting  timber,  the  line  between  lawful  use  and 
waste  is  not  easy  to  draw.  Generally  a  tenant  may  continue 
a  former  use  in  a  reasonable  manner  ;  he  may  go  on  working 
an  existing  mine  or  continue  an  estabhshed  manner  of  cutting 
timber,  but  may  not  open  new  mines  or  begin  the  cutting  of 
timber  on  land  not  before  used  for  that  purpose. 

^*^S"  '^96.    A  tenant  of  land  without  the   right   to  commit  per- 

missive waste  must  so  use  and  protect  the  premises  that  they 
shall  not  suffer  any  substantial  damage.  The  duty  is  not 
merely  to  use  care,  but  is  peremptory;  so  that  a  tenant  has 
been  held  responsible  where  a  building  was  burned  by  the 
negligence  of  a  stranger  or  destroyed  by  a  mob.  The  tenant 
however  is  not  responsible  for  such  damage  or  deterioration  as 
ifl  due  to  ordinary  wear  and  tear,  to  the  reasonable  and  proper 
use  of  the  premises  for  the  purposes  for  which  they  were"  let 
Eepai.«. .  to  him,  or  to  natural  decay.  He  is  not  bound  to  make  repaii-s 
merely  to  obviate  the  effects  of  such  deterioration  But  if 
repairs  are  necessary  in  the  course  of  u  reasonable  and  proper 
use  of  the  premises  to  prevent   further   damage,    he   must  make 
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them.     Thus  if  a  window  pane  is   broken,   the   tenant   need  not 

replace   it ;    he    may    go   on   living,  if   he   chooses,  in    a    house 

with  a  broken  window.      But   if  it   be    necessary  to  stop  up  the 

hole  in  order  to  prevent  the  rain  from  getting   in  and  damaging 

the  building,    the    tenant    must    do   so,    either   by   putting   in   a 

new   pane    or   in    some    other   way.      If  the    house  perishes  by 

natural    decay,    he    need   not   rebuild,    but    while   it  stands   he 

should    not    suffer   the   roof  to   remain    uncovered    so    as   to    let 

in  the  rain.      The    extent   of    his   duty    "will   depend  upon  the 

age    and   general    state   and   condition    of  the    buildings   at  the 

time  he  took  possession  of  them,    the    nature    and  extent  of  the 

repairs    required   for   their   preservation,     and     the     duration    of 

his  own   interest    and   term   in    the   property;    for    a   tenant  at 

will  or  a  tenant  from  year  to  year   can   not   be    expected    to  do 

as  much  for  the   preservation   of  the   property    as   a   tenant  for 

a   long   term    of  years."'     But    a  tenant  is  not  responsible  for 

damage  cailsed  by   the  act  of  God*  e.g.  by  lightning  or  tempest,    The  act  of 

of  the    public    enemy  oi    of  the  lessor  himself.      At   present   by 

statute  in  the  United  States  a  tenant  is  also  generally  exempted 

from  Kability  for  damage  by  fire  not   due    to   Lis   fault,    by   the 

elements  and  by  the  acts  of  strangers.        4-^ 

797.     The   possessor   of  a   chattel   in   which  another  has  a   Duty  of  the 

■^     '  ^  possessor  to 

property  right  must   use   due   care   to  keep   it   from    being  lost,   '^''^^^1"'' 

destroyed    or    injured,       By   the    old   common    lav     no    one  but 

the  possessor  could  sue  a  stranger  for  any   iniury   to  the  chattel ;  The  ancient 

.  common  law 

and  therefore,  since  the    bailor   had    no    other   remedy,   the  duty       r^ie- 
of  the  bailee  was  much   stricter.      He    was   generally  held   liable 
to    the    bailor   if  the    chattel   was   lost    by    theft   or  robbery  or 
destroyed    or    injured    by    the    unlawful    act    of    a    stranger,    or 
perhaps  if  it  was  lost,   destroyed  or  injured   in  other  ways  with- 
out his  fault.^     But   after  the,  bailor  was  given  a  direct  action,  ^''^rSe.'**" 
the  rigor  of  the  ancient  rule  was  relaxed,  and  the  bailee  is  now 
only   held   to    the    exercise   of  due  care   for   the   safety,  of   the 
chattel.     If  for  instance  a  chattel   is  hired  or  borrowed  and  is 


'1  Addison^, Torts,  279,        .       „ 

"See  §  816. 

'Holmes,  Conuuon  Law,  Leo.  V. 
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lost,  ■  deBtroyed  or    injured    without   the   fault   of    the    hirer   oi 
borrower,  he  need  not  replace  it  or  pay  for  it. 
Duty  of  a  yog     The   -wronKful   possessor   of   a   chattel   must   preserve 

■wrongful  po9-  •""•  °  .    .  Tn  1       ^        _£■         x-u 

seaoor.  ^^  g.^^  j^gg^  destruction  or  injury.  If  he  transters  the  possession 
to  another,  he  does  not  thereby  get  rid  of  the  duty.  The  duty 
ia  not  merely  to  use  care,  as  in  the  case  of  a  lawful  possessor,  but 
is  peremptory.  Thus  where  the  plaintiffi'  goods  rightfully  in  the 
possession  of  the  defendants  as  warehousemen  were  accidentally 
injured  by  water,  for  which  the  defendants  were  not  responsible, 
but  the  defendants  afterwards  wrongfully  refused  to  restore  them 
to  the  plaintiffe,  it  was  held  that  the  defendants  were  liable 
to.  the  plaintiffs  for  damage  subsequently  resulting  to  the  goods 
from  their  not  being  dried,  although  the  defendants  were  so 
situated  that  it  was  impossible  few  them  to  dry  the  goods. 
So  they  would  have  been  liable  if  the  goods  had  been  accident- 
ally burned. 

Beaponsi-  If  the   posscssor  of  a   chattel  uses    it   in   a  way  in  which 

bility  anamg  ^  '' 

''mus^'*  ^®  ^^^  ^°  right  to  use  it,  or  permits  another  to  do  so,  he  must 
absolutely  prevent  it  from  being  lost,  destroyed  or  injured  in  the 
course  of  such  use.  Thus  if  a  thing  hired  for  one  use  is  put  to 
a  different  use,  e.g.  a  Aorse  is  hired  to  go  to  a  certain  place  and 
is  driven  to  another  place,  the  hirer  is  responsible  for  even  an 
accidental  injury  to  it  in  the  course  of  such  improper  use. 
And  if  a  bailee  negligently  allows  the  chattel  to  go  into  the 
hands  of  a  third  person  who  has  no  right  to  it,  he  is  responsible 
to  the  owner  if  it  is  wrongfully  taken  from  such  third  person 
by  a  strainger. 

Duties  to  16-  799.   .  The  .  possessor  of  a  thing  may  be   bound   to  restore 

it   to    the    owner   when    his    right    of   possession    comes    to    an 

ab  to  land.   end.      As  to  land  the  tenant's  duty   is   simply   to   quit   posses- 

Ab  to  chattels,  sion.      As    to    chattels    there    is    a    farther    duty    of    restora- 
tion. 
Duty  of  800.    A    person    who    has   ti    precarious    possession*    of   a 

pieeanouB  *•  *■  ^ 

'"restoe  *^  chattel  must  restore  it  on  demand  to  the  person  having  the 
right  of  possession. 


""See  ?J 
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A     person     who    has    wronaful-   possession     of    a    chattel/   Buty  ot  a 

,  1  ■  wrongful  pcis- 

whose    right    of   possession    has    come    to    an    end    so    that  (,Steis°to 
her  possegsltin'  hj  him    would   he    wrongful,   must   restore   it     "^^store. 
once    without   demand  to  the    person   leaving   the    right   of 
session.',  * 

A  wrongful  possessor,  whose  possession" -is  always  'pre- 
ous,  is  therefore  subject  to  two  duties  to  restore,  '  one 
luse  his  possession  is  precarious  and  one;  because  it  is 
ngful ;   and  the  former  may  continue  to  exist  after  the  latter 

been  barred  by  the  statute  of  Hmitations.8 

A  person  who  continues   in    possession   of  a   thing  after  he-  Hoiaing  in 
ht  to  restore  it  is  said  to  hold  im  mora.^  '' 

The  duty  is  not  necessarily  actively  to  deUver  ;    it  is  enouah    Manner  o« 

"'•'■'  '  o      restoration. 

ihe  party  bound  to  restore  places  the-  chattel  in  a  proper 
.  reasonable  place  so  that  the,  owner  can  conveniently  and 
itfully  take  it,  notifies  him  where  it  is  and  permits  him 
take  it;  e.g.  if  the  chattel  is  locked  up  in  a  box,  the  box 
3t  be  opened  ;  if  it  is  on  the  land  of  a  third  person,  his' 
mission  must  be  obtained  for  the  owner  to  enter,  or  it  must 
brought  out  to  the  owner. 
The  possessor's  state  of  mind  is    of   no  importance.      If  he  The  posses.- 

*■  ^  _  Bor  B  state  of 

ises  to  restore    when   he    ought  to,    he   is   guilty  of  a  breach      ™™^- 
this  duty,    even    though    he   honestly  and  reasonably  believes 
t  he  has  a  right  to  refuse ;    e.g.  if  a  bailee  refuses  to  restore 
chattel    to    the   bailor,    ej^roneously  believing   that    he   has  a 
.  on  it  for  services,  or  a  postmaster  refuses  to  deliver  a  letter- 
the   person    to   whom   it   is   directed  because   he  mistakenly' 
iks  that  the  fuU  postage  has  not  been  paid., 
801.     A  possessor  is  sometimes  put  into  a  very  embarrassing  Conflicting 

•  *■  _    ,  _  °    claims  on  u 

ition  by  having  demands  made  upon  him  by  several   diiferent     etattei. 
3ons    each    claiming   to    be  the  true  owner  of  the  thing.      In 


7  This  duty  is  established  by  many  authorities  which  hold  that 
action  of  detinue,  which  -was  the  appropriate  form  of  action  at, 
imon  law  for  enforcing  the  duties  in  this.  s<?ction  (see  g  921),  will 
against  such  a  possessor  without  any  previous  demand.  ,      . 

8See?804. 

9  This  is  a  civil  law  term,  but  now  beginning  to  be  used  by  common 

writers. 
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Buch  a  case  at  common  law  he  had  no  course  but  to  make 
his  decision  as  best  he  could  and  take  his  chance  of  being  right, 
being  liable  to  an  action  -by  the  true  owner  if  he  refused  to 
restore  the  chattel  to  him  or  delivered  it  to  the  wrong  person.  It 
is  very  common  for  thtf  possessor  to  take  security  from  some 
one  of  the  claiments  and  deliver  the  chattel  to  him ;  though  he 
has  no  right  to  require  a  claimant  to  give  such  security.  Equity 
however  has  provided  a  better  remedy  by  what  is  called  an 
interpleader,  which  will  be  hereafter  described.!"  Also  the 
the  possessor  possessor,  if  he  is  in  good  faith  and  reasonably  in  doubt  as 
Siafbe-  to  the  rights  of  the  claimants,  may  if  he  chooses  remain  neutral 

tween  claim-  ,  ..  .,,,.. 

»*"■  between  them,  and  without  actively  delivenng  the  chattel  to 
either,  permit  either  to  take  it  on  his  own  responsibility.  Thus 
'  where  the  plaintiff  drew  some  logs  to  the  defendant's  saw-mill 
to  have  them  sawed,  and  a  third  person  came  and  took  them 
away,  claiming  them  as  his,  it  was  held  that  the  defendant 
might  rightfully  permit  this,  since,  if  he  had  refused  to  permit 
it  and  the  third  person  had  really  been  the  owner,  the  defendant 
Vould  have  been  liable  to  him. 
When  a  802.    A  demand   by   the   person   entitled   to   possession   is 

necessary,    ue^cssary  before  suing  for  the  chattel,  when  the  possession  of  the 
party  subject  to  the  duty  is  rightful.      But   if  the   possession   is 
wrongful,  a  demand  is  not  necessary.      As  explained  in  §  800  a 
Holding  over  wrougful    posscssor   is    bound    to  restore  without   demand  but  a 
'''»«»?!"'  rightful   possessor  only  on   demand.       When   a  chattel   is   hired 
or  borrowed  for  a  fixed  time,  and  the  bailee  remains  in  posses- 
sion after  the  expiration   of  the  time  but  does  not  set  up  any 
adverse  claim  to  the  chattel,  the  bailor  may,  if  he  chooses,  treat 
the  continued  possession  as  being  by  his  permission  and  therefore 
rightful,  so  that  the  iailee   will  not  acquire  any  right  by  lapse 
of  time  but  the  bailor  may,  even  after  the  period   of  limitation, 
i-ossesBion  by  demand   the   chattel.     If  the  owner  of  a  chattel  is  induced  by 
buyer,      fraud  OT  duress   to   sell   it,    that   does   not   make   the   sale   void 
but  only  voidable,  so  that  the  possession  of  the  buyer  is  rightful, 
wiiM  abuse  and   the   seller   must   demand    the   chattel   back   before   he   can 

of  the  chattel  <•        •  t/?     i 

bythepos-  sue  tor  it.    It  the  possessor  wilfully   injures   or   uses   the   chattel 


10  See  i  954. 
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in  excess  of  his  right  to  do.  so,  the  owner  may  at  his  option 
treat  that  as  putting  an  end  to  the  right  of  possession  and 
making  the  continuance  of  possession  wrongful ;  but  not  if  the 
possessor  injures  the  thing  by  mere  negligence.  Thus  if  a 
person  should  hire  for  six  months  a  river  steamer  not  fit  for 
sea  service,  and  should  send  her  on  a  sea  voyage  or  should 
take  out  her  machinery  and  use  her  as  a  hulk,  the  owner 
could  sue  at  once  to  recover  possession  of  her,  without  waiting 
for  the  six  months  to  expire  ;  but  he  would  not  have  such  a 
right  if  the  bailee  should  merely  neglect  to  clean  the  machinery 
so  that  it  was  injured  or  should  carelessly  overweight  the  safety 
valve  so  that  the  boiler  burst. 

K  while  the  possession  lasts  the  owner  assigns  his 
rights  to  a  third  person,  the  possession,  whether  it  was 
rightful  or  wrongful  as  against  the  assignor,  is  deemed 
rightful  as  against  the  ■  assignee,  so  that  the  assignee  can  not 
sue  for  the  chattel  until  he  has  made  a  demand  for 
it.  Thus  if  A  wrongfully  takes  B's  goods,  and  then  B  sells 
them  to  0,  0  can  not  have  any  action  against  A  till  he .  has 
demanded  the  goods  of  him,  though  A's  possession  was  wrongful 
as  against  B  and  the  sale  by  B  to  0  was  valid  and  conferred 
upon  0  a  right  of  present  possession. 

803.  The  demand,  when  necessary,  must  be  made  by 
party  entitled  to  possession  or  by  some  one  authorized  by  him  to™™*''^™*'*®- 
make  it,  upon  the  party  bound  to  deliver  or  some  one  authorized 
by  him  to  receive  a  demand.  Thus  a  demand  upon  a  servant 
who  has  the  custody  of  the  chattel  for  his  master  is  not  usually 
sufficient,  nor  a  demand  made  at  a  person's  dwelling  upon 
his  wife  in  his  absence  for  a  chattel  which  he  has  in  his  posses- 
sion and  which  is   in   the   house   at   the   time   of  the   demand,  Time,  piaoo 

'  andinannerot 

it  not  appearing  that  he  was  keeping  out  of  the  way  to  demand. 
avoid  a  demand.  The  demand  must  be  made  at  a  reasonable 
time,  ■  place  and  manner,  and  so  that  it  can  be  complied  with, 
or  could  be  if  the  thing  demanded  were  present.  Therefore  a 
demand  by  letter  is  usually  nugatory;  the  possessor  not  being 
bound  to  send  the  chattel,  there  is  nothing  which  he  can  do, 
and  be  may  disregard  the  letter.  However  the  person  upon 
whom  an  insufficient  demand  is  made  may  waive  the  insufficiency, 


the  By  and  upon 
wnomdemand 
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and  will  generally  be  considered  to  have  done  so  if  he  refuses 
delivery  upon  other  grounds. 

reotofpart-         804.     Generally  if  the  possessor  voluntarily  parts  with  the 

piSon.  possession  he  does  not  thereby  free  himself  from  these  duties. 
Thus  where  the  defendant,  a  clergyman,  in  the  year  1859  took 
the  communion  service  of  the  church  into  his  possession  for 
safe  keeping,  and  in  the  same  year  wrongfully  sold  it,  and  in 
1870  the  church-wardens,  who  had  the  right  of  possessionj 
demanded  the  possession  of  the  service,  and  on  his  failure  to 
comply  with  the  demand  sued  him  to  recover  it,  the  clergyman 
pleaded  that  the  wrong  was  done  in  1859,  and  that  therefore 
the  right  of  action  was  barred  by  the  statute  of  limitations. 
But  the  court  decided  that  although  there  undoubtedly  was  a 
wrong  committed  in  1859,  yet  the  defendant  continued  subject 
to  his  original  duty  to  restore  on  demand,  which  was  not 
broken  until  the  demand  was  made  in  1870,  and  on  which 
the  period  of  limitation  did  not  begin  to  run  uutil  then. 

Exceptions.  805.     These    duties   are    subject   to    certain    exceptions  and 

qualifications,  the  most  important  of  which  are  the  following. 

Bailor  pre-  As   between    bailor    and    bailee    the    bailor   is   conclusively 

owner,      presumed  to  be  the  owner.     Therefore  the  bailee  can    not   refuse 

to  restore  the  chattel  to  the  bailor  at  the  end  of   the    bailment 

on    the   mere   ground    that  not  the  bailor  but  some  third  person 

has  the  right  of  possession ;   in  technical    language,    he    can   not 

Claim' by  the  set  un  any  ius  tertii  against  the  bailor. *'     But  if  the  true  owner 

tme  owner.    ,  ,       .        .    ,  ... 

has  asserted  his  right  and  demanded  the  chattel  from  the  bailee 
or  forbidden  him  to  restore  it  to  the  bailor,  the  bailee  may 
and  should  yield  to  the  claim  of  the  true  owner  and  is  then 
absolved  from  his  duty  to  the  bailor, 
^f"  ut'S?"  ^^^*  ^^  ^  person's  goods  have  come  by  his  own  wrongful 
eft  in  a  place,  act  or  omission  into  a  place  of  which  another  has  possession, 
e.g.  if  A  wrongfully  places  his  goods  on  B's  land  or,  having 
been  a  tenant  of  the  land,  quits  possession  at  the  end  of  his 
tenancy  and  leaves  them  there,  not  only  has  he  no  right  to 
enter  and  retake  them  without  the  consent  of  the   possessor  of 


11  See  a  similar  rule  as  to  leased  land  in  1 488.    See  also  I  309. 
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the  place,**  but  probably,  the  latter  owes  him  no  duty  either 
to  deliver  the  goods  to  him  or  to  permit  him  to  enter  and 
take  them*  ^^, 

807.  When  the   possession  is  precarious    either   party   has  Termination 
a  right   to   put   an   end  to  it,  the  bailee  as  well  as  the  bailor,   possession. 
If  the  possessor  himself  desires  to   terminate   the   poesession,    he  Duties  of  the 

111  J  >.n^,  ■  possessor. 

should  use  due  care  to  notify  the  party  entitled  to  the  possession 
of  his  intention  and  give  him  an  opportunity  to  take  the 
chattel.  If  the  latter  after  suph  notice  or  reasonable  endeavor 
to  give  notice  does  not  do  so,  the  possessor  may  store  it  in 
some  proper  place  at  the  other's  risk  and  expense,  and  so  free 
himself  from  all  further  duty  in  regard  to  it. 

808.  If  any  possessor  who  is  bound  or  has  a  right  to  Kefusai  of 
surrender  the  chattel  to  the  person  entitled  to  the  possession,  "^ceive^'^* 
makes  an  actual  tender  of  it   to    the    latter  at    a    proper   time 

and  place,  and  the  latter  refuses  to  receive  it,  the  possessor 
has  performed  his  duty*^  and  may;  if  he  pleases,  simply  abandon 
the  thing,  e.g.  put  it  out  of  his  'house  into  the  street  and 
leave  it  there  If  however  he  prefers  to  keep  it  in  his  posses- 
sion, his  continued  possession,  though  without  such  tender  it 
would  have  been  wrongful,  is  rightful  but  precarious. 

809.  When  a  demand  for  the  possession  '  of  a  chattel  is  doum  as  to 
made,  if  the  'possessor  who  is  bound  to  deliver  upon  demand  aemancSr! 
has    any    hma  fide   and   reasonable    doubt    as  to  the  authority 

of  the  person  making  the  demand,  he  is  entitled  before  com- 
plying with  it  to  a  reasonable  time  and  opportunity  to  inves- 
tigate, and,  although  no  proof  of  the  authoi-ity  of  the  person 
making  a  demand  need  be  given  unless  it  is  asked  for,  he  may 
require  the  person  who  makes  the  demand  to  furnish  reasonable 
proof  of  his  authority  or  at  least  to  inform  him  where  he  can 
find  out  about  it.  This  does  not  mean  that  the  possessor  has 
a  right  to  retain  the  chattel  until  he  is  actually  satisfied  in  his 
own  mind  of  the  rightfulness  of  the  demand  made  upon  him, 
but  only  that  he  must  be  given  reasonable  proof  or  a  reasonable 
opportunity  to  satisfy  himself. 


12  See  \  740. 
18  See  2  772... 
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If  for  any  reason  without  fault  on  the  part  of  tlie  possessor 
he  is  unable  to  make  delivery  immediately  upon  the  demand, 
e.g.  if  the  chattel  is  then  in  some  other  place,  he  may  have  a 
reasonable  time  after  the  demand  in  which  to  deliver ;  and 
in  that  case  he  ought  to  inform  the  other  party  when  and 
where  he  will  do  so.  . , 

810.  The  possessor  is  excused  from  the  duty  to  deliver, 
if  delivery  has  becorne  impossible  by  reason  of  something  which- 
happened  without  his  fault  whije  his  possession  was  lawful ; 
e.g.  if  the  chattel  is  accidentally  destroyed  or  taken  from  him  by 
a  third  person.  But  he  is  not  excused  by  any  thing  which 
happens  after  he  oUgbt  to  have  delivered  and  while  he  is 
holding  in  mora. 

811.  As  a  general  rule  a  person  who  refuses  .upon  one 
ground  to  deliver  a  thing  may  afterwards  justify  his  refusal 
upon  a  different  ground.  For  example  if  A  has  possession  of 
B's  goods  and,  B  having  demanded  them,  refuses  to  give  them 
up  asserting  himself  to  be  the  owner,  and  B  sues  him  to  recover 
them,  A  may  defend  himself  by  proving  that  he  had  a  lien 
upon  them.  But  if  the  reason  given  for  the  refusal  is  not  the 
want  of  authority  of  the  person  making  the  demand,  the  insuffi- 
ciency of  the  debaand  itself  or  the  need  of  time  to  comply  with 
it,  all  those  grounds  of  refusal  are  deemed  to  hS  waived  and 
can  not  be  afterwards  relied  upon  to  justify  the  refusal. 

812.  Bailment,  as  already  explained,  may  be  of  services 
as  well  as  of  chattels. 

As  a  general  rule,  and  apart  from  contract,  a  person  who 
undertakes  to  render  any  service  to  another  is  not  bound  to 
perform  his  undertaking  at  all,  or  may  perform  a  part  and 
leave  the  rest  undone.  Thus  where  the  plaintiff  and  defendant 
were  joint  owners  of  a  vessel  which  they  desired  to  have  insured, 
and  the  defendant  undertook  to  attend  to  the  matter  and 
procure  the  insurance,  telling  the  plaintiff  that  he  could  rely 
upon  his  doing  so,  but  omitted,  to  attend  to  it,  so  that,  the 
vessel  afterwards  being  wrecked,  the  plaintiff  lost  the  value  of 
his  share,  it  was  decided  that  the  defendant  was  not  liable 
to  the  plaintiff.  There  being  no  contract  between  them,  the 
defendant's  voluntary  undertaking  imposed  no  duty  upon  him. 
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813.     But   if  a   person    undertakes   to   render    services   for  Duty  of  bailee 

.iT.T,  ,  „  ■.  of  services. 

another  and  actually  enters  upon  the  performance  of  his  under- 
taking, he  mast  use  due  care  to  perform  what  he  does  do  in  a 
proper  manner,  and  he  must  not  abandon  the  performance  in  an 
unreasonable  manner  so  as  to  cause  damage  to  the  other  party 
thereby.  Thus  if  a  physician  undertakes  to  treat  a  poor 
patient  without  pay,  he  is  nevertheless  bound  to  use  due  care 
and  skill  in  his  treatment,  and  he  ought  not  to  quit  suddenly 
and  without  warning  at  a  critical  moment,  e.g.  in  the  middle 
of  an  amputation,  when  his  place  could  not  be  supplied  and 
damage  would  result. 

The  defendant,  a  teacher  in  a  public  high  school,  was 
employed  by  the  committee  whose  business  it  was  to  examine 
candidates  for  admission  to  conduct  the  examination  for  them. 
The  plaintiff  applied  for  admission  and  answered  the  questions 
propounded  in  such  a  manner  as  to  entitle  him  to  be  admitted ; 
but  the  defendant,  either  intentionally  or  negligently,  reported 
him  as  having  failed.  It  was  held  that  he  had  a  good  cause 
of  action  against  the  defendant,  the  court  thinking  the  teacher's 
conduct  a  breach  of  this  duty.  So  it  has  been  decided  that 
even  when  a  railroad  company  was  not  bound  to  keep  a 
flagman  at  a  highway  crossing  to  warn  travellers  of  ap- 
proaching trains,  yet  if  it  did  keep  one  there  it  was  responsible 
for  his  negligence  in  failing  to  give  warning. 

In  order  that  a  person  may  be  considered  as  having  under-   For  whom 

.  the  service  Is 

taken  to  render  a  service  for  another,  it  is  not  necessary  that  undertaken, 
there  should  be  any  sort  of  a  contract  between  them,  express 
or  implied,  as  is  shown  by  the  examples  above  given.  There 
may  even  be  a  contract  between  the  person  subject  to  the  duty 
and  some  person  other  than  the  one  to  whom  the  duty  is  owed,  as 
in  the  case  of  the  erroneous  report  on  the  result  of  an '  examina- 
tion, where  there  probably  was  a  contract  between  the  committee 
and  the  teacher.  So  if  a  husband  hires  a  physician  to  attend  his 
wife,  doubtless  the  woman  can  have  an  action  directly  against 
the  physician  for  any  negligence  in  his  treatment  by  which  she 
is  injured.  On  the  other  hand  it  is  not  enough  that  a  person 
may  be  benefited  by  the  performance  or  injured  by  the  non- 
performance  of   the    act   to   enable   it   to   be  said   that  it  was 
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imdertal^en  for  him.  Thus  where  a  city  was  authorized  hut  not 
required  hy  its  charter  to  organize  a  fire  department  and  provide. 
appliances  for  putting  out  fires,  hut  negligently  provided  defective 
and  insuflScient  fire-engines  and  hose,  entrusted  their  management 
to  incompetent  men  and  failed  to  provide  a  snfiicient  supply  of 
water,  in  consequence  of  which  a  fire  was  not  extinguished  hut 
spread  to  the  plaintiff's  house  and  hurned  it,  it  was  held  that 
the  plaintiff  had  no  cause  of  action  against  the  city.  It  could 
not  he  considered  as  employed  for  the  plaintiff  to  put  out  fires. 
There  seems  to  he  no  general  rule  to  determine  for  whom  the 
performance  is  considered  to  he  undertaken,  and  the  question 
has'  been  found  one  of  much  difflcully. 
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CHAPTEE    LIII. 

COMMON  OAERIEES  AM)  INNKEEPEES. 

814.     Common    carriers    and    innkeepOTS    are  bailees,    and  ^J^J"' autusl 
have    similar   duties   to    those    of  other   bailees.      But    they  are 
also  subject  to  certain  special  duties  stricter  than  those  of  bailees 
in  general,    which    are    said   in   the    old   books   to   arise    by  the 
custom  of  the  realm  or  the  custom  of  England.* 

A  common  carrier  is   a   person   who   holds   himself  out   ^s'^ojJJ^^^- 
carrying  on  a  regular  trade    of   transporting   passengers   or  goods 
or   both   for   the    pubhc   generally   for   hu:e,    such   as   a  railroad 
company,  the  proprietor  of  a   stage   coach,   a   cabman   or   truck- 
man or  an  express  company.* 

A    private    or    special .  carrier   is   one   who   carries   once  or  priTato  cai> 
occasionally,  not  as  a  regular  business  or  for  the  public  generally 
He   is    a  mere  bailee,  having  no  special  duties. 

816.     A    common   carrier    differs   from  tradesmen  generally  ^^^j?»^/°d''uty 
in  not  being  permitted  to    select    hi8    own   customers,  or   fix  his    *,<"'»"''■ 
own  charges.     He   is    bound  to  carry  for  all  persons  who  request 
him  to  do  so  and  who  pay  or  tender   the   price    of  the  carriage, 
so  long  as   he   has  room    in   his    vessel   or  vehicle  and  facilities 
for  handling  the  business.     But  a  common  carrier  is  not  required  whatfaoiu- 
to  furnish  any    greater   facilities    than   he   chooses   or   to  consult     proTide. 
the  convenience    of  the   pubKc   m   his   times   of  running  or  the 
manner    of    doing    his    business.      A    stagecoach    proprietor    for 
instance  may  run  as  small   a   coach    and   run   it   as  infrequently- 
as  he  pleases,  no  matter  how  many  persons  there  are  who  want    • 
to  fo  bv  it      Howeve-    it   is   held   in    the  United  States  that  a  carrier-a  haT- 

""   &"      J    ^"-  ing  Bpeo\al 

carrier,   who    has    received    special   franchises   or  privileges   from    privileges. 
the  state,    such    as    a   railroad   or   ferry   company,    must  provide 
facilities  sufficient  reasonably  to  accommodate   the  ordinary  traffic 
seeking  to  go  by  his  line ;    a  raiboad  company  for  instance  must 
run  a  sufficient  number    of  trains    and   have    proper   stations  -at 

1  Holmes,  Common  Law,  Lect.  v. 

2  As  to '  ships  being  common  carriers,  see  2  842. 
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Eigiitto    convenient  places.     A  carrier  may  refuse  to  receive  as  a  passenger 
BOTgera^and  a  nersoD  who  is  drank  and   disorderly,   has  a  contagious  desease, 

goods.  ^  .  ,    -        ,  '  J? 

is  filthy  and  obnoxious  to .  other  ^  passengers  or  for  any  reason 
is  unfit  to  be  carried,  or  may  reject  goods  which  are  dangerous 
or  improperly  packed  or  such  as  he  does  not  hold  himself  out  as 
willing  to  carry. 

Reasonable  He  must  Carry  for  all  persons   at   reasonable   rates.     He   is 

"'"■      not,  however,  bound  to   charge    the   same   rates   to   all   persons, 

provided  his  charges  in  any  case    do    riot  exceed  what  is  reason- 

raymentin  able.',  Becausc  he  can  not  refuse  to  carry,  he  has  a  right  to 
demand  his  pay  in  advance,  contrary  to  the  general  rule  that 
services  are  not  to  be  paid  for  till  they  have  been  rendered; 
and  if  he    does    not   choose   to   do    so,    he   has    a    common  law 

inrriet's  lien,  possessory  lien  on  the  goods  which  he  carries  to  secure  his  pay, 
and  need'  not  deliver  the  goods  till  he  is  paid.  But  he  has 
no  such  lien  on  a  j)assenger,  and  can  not  detain  or  imprison 
a  passenger  to  compel  him  to  pay.  his  fare.  Imprisonment  for 
debt,  even  under  the  judgment  of  a  court,  is  not  now  allowed, 
Freight.  stUl  less  private  imprisonment.  His  compensation  for  the  carriage 
of  goods  is  called  freighf 

"prom^u;^'^  A  Carrier  who  receives  goods  to  carry  must  forward  them 
promptly  unless  prevented  by  circumstances  beyond  his  control. 
A  strike  of  his  own  servants  wiU  not  excuse  him,  because  it 
is  his  business  to  have  proper  and  sufficient  servants;  but  for 
a  delay  caused  by  mob  violence,  whether  or  not  the  mob  be 
composed  of  his  own  former  servants  who  have  gone  out  on 
strike,  he  is  not  responsible.  Jf  he  receives  goods  knowing  that 
for  any  reason  he  can  not  forward  them  promptly,  and  without 
informing  the  shipper,  he  is  liable. 

rtriot?^mon         ^^^'    ^  common   carrier  is   absolutely   responsible  for   the 

tegMds*^  safety  and   safe   transportation   and   delivery   of  goods  entrusted 

to    him.      He   is    said   to    be   an   insurer   of  them.      It  is  not 

enough  that  he  uses  due  care,  or  even  extreme  care,  about  them 


s  So  is  the  weight  of  authority,  though  there  are  decisions  holding 
that  he  is  bound  to  charge  the  same  rates  to  all  persons  for  the  same 
services.    In  some  places  this  is  regulated  by  statute. 

*  In  common  parlance  the  word  freight  is  also  employed  to  denote 
the  goods  carried. 
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like  an  ordinary  bailee.  He  is  liable  if  they  are  lost,  destroyed 
or  injured  by  mere  accident,  without  his  fault,  as  by  accidental 
fire,  or  by  the  wrongful  conduct  of  third  persons,  as  by  thieves, 
robbers  or  rioters/ 

To    this   strict   liability   of  Lue    carrier    there    are    however  ^i''^<=si''!o'=s  *" 

■^  currier's 

certain  exceptions,  either  by  law  or  by  contract.  strict  liabii- 

By  law  he  is  exempted  from  liability  for  a  loss  caused 
by  the  act  of  God  or  of  the  public  enemy.  The  expression  A«t  ot  God. 
"  act  of  God "  means  some  sudden,  violent  and  unusual  operation 
of  the  forces  of  nature  causing  damage  without  the  cooperation 
of  human  acts;  for  instance  lightning,  earthquakes,  unusual 
storms  and  floods  or  untimely  and  severe  frosts,  but  not  ordinary 
winds  and  currents  or  inundations  that  occur  regularly  at  certain 
times  and  can  be  counted  on  beforehand.  Nor  if  a  vessel  is 
cast  away  in  a  storm  by  bad  seamanship  is  it  the  act  of  God ; 
because  human  agency  has  cooperated.  However  there  is  much 
conflict  among  the  decisions  as  to  exactly  what  is  comprehended 
under  this  name.  Pubhc  enemies  are  persons  carrying  on  regular  cumfe 
war  against  the  carrier's  government,  not  for  instance  robbers, 
mobs  or  rioters.  But  pirates  are  hostes  humani  generis,  and 
are  reckoned  public  enemies. 

A    carrier    also    is    not    responsible    for    losses    due    to    the  Proper  vice 

'■  of  g6oa9. 

"  proper  vice "   or   inherent   qualities   of  the   goods    carried,    for 
example    if  a   cargo    of  fruit   rots    on   the    passage    or   animals 
sicken    and    die,    or   to   the   fault   of  the    shipper,    as  breakage  ^atipMr* ^° 
from  bad  packing. 

817.     A  carrier  may  also  limit   his    liability    by   p.  contract  ¥'^.*^*'°?  °* 
with  the   shipper  to   that    effect.      Several   different   views   have     contract. 
been  taken  by  the  courts  of  such  contracts,  as  follows. 

(1)  That  any  contract  by  which  a  carrier  attempts  to 
limit  his  common  law  liability  is  against  public  policy  and 
void. 

5  Various  reasons  have  been  given  for  this  strict  rule,  mostly  mere 
guesswork.  The  fact  seems  to  be  that  it  is  a  survival  of  what  waa 
once  the  rule  in  all  cases  of  bailment  (see  ^  796),  but  why  it  survived 
in  this  particular  case  is  probably  not  now  known.  The  courts  at 
present  disfavor  the  rule  and  are  inclined  admit  exceptious  to  it 
freely. 
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(2)  That  a  carrier  may  by  contract  free  himself  from  his 
strict  liability  as  an  insurer  but  not  from  his  duty  to  use  due 
care  for  the  goods ;  .  that  is,  that  he  can  not  contract  against 
responsibility  for  the  negligence  or  wilful  misconduct  of  himself 
or  his  servants. 

(3)  That  a  carrier  may  contract  for  exemption  from 
responsibility  for  any  loss  or  damage  except  from  his  personal 
wilful  or  criminal  conduct,  but  that  a  contract  will,  not  be 
construed  to  exempt  the  carrier  from  responsibility  for  his  own 
or  his  servants'  fault  unless  it  expressly  and  in  terms  says  so, 
mere  general  words,  such  as  "loss  or  damage  from  any  cause 
whatever,"  will  not  suffice. 

The  first  rule  prevails  at  present   in   only  a  very  few  places. 
The  second  and  third  have  obtained  about  equal  acceptance. 
Limitation  o£         A   mere    noticc    of  the    terms    on    which    the    carrier    will 

liability  by  ,  .„  ■  ,  ■  i  •■•■,        t 

notice,  receive  goods  wiU  not  amount  to  a  contract  which  wiil  relieve 
him  from  his  liability  unless  assented  to  by  the  shipper  at  the 
time  of  maMiig  the  contract.  Thus  if  a  carrier  hangs  up  a 
written  notice  in  his  office  or  publishes  it  in  a  newspaper,  and 
afterwards  receives  goods  for  carriage  from  a  shipper  who  has 
not  seen  the  notice,  or  if  after"  receiving  the  goods,  and  therefore 
after  the  contract  of  caniage  has  been  completely  made,  the 
carrier  gives  the  shipper  a  receipt  with  printed  conditions  on 
the  back  or  mai^in,  there  is  usually  no  contract.  But  if  a 
shipper  with  knowledge  of  the  terms  of  such  a  notice  should 
deliver  goods  to  the  carrier  without    objecting   to    the    terms,    he 

reSumiY-  ^"'^'^  generally  be  considered  to  be  bound  by  them.  In  England 
England,  this  subjcct  is  regulated  by  statute,  and  contracts  to  exempt 
carriers  from  liability  must  in  most  cases  be  in  writing  and  signed 
by  the  shipper. 

'^to'deifve?.'^  818.  At  the  end  of  the  transit  the  carrier  must  deliver 
the  goods  to  the  person  entitled  to  receive  them.  If  he  delivers 
to  the  wrong  person,  even  by  mistake  and  after  making  every 
-:=aeiiyery.  possible.  effort  to  find  out  the  right  party,  and  even  though  he 
is  deceived  by  the  fraud  of  the  person  to  whom  he  dehvers, 
he  is  responsible  for  the  value  of  the  goods  He  delivers  to 
any  one  at  his  peril. 
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As  to  the  place  of  delivery,  whether  the  carrier  must  take  Place  of  aeiiv 
the  goods  to  the  consignee's  house  or  place  of  business  or  whether 
the  consignee  must  come  to  the  carrier's  station  or  landing 
place  and  get  them,  and  whether  in  the  latter  case  the  carrier 
must  give  notice  to  the  consignee  of  their  arrival,  depends 
partly  upon  usage,  and  the  rules  are  different  in  different  places. 
Generally  a  carrier  by  water  need  only  deliver  at  the  water's 
edge  at  a  proper  landing  place,  and  a  railroad  company  at  its 
own  station.  An  express  company  ought  to  deliver  at  the 
consignee's  residence  or  place  of  business- 

819.  When  the  carrier   has    done    all   that  he  could  or  all  inability' to 

make  delivery 

that  he  was  bound  to  do  to  make  delivery  but  has  not  succeeded, 
as  for  instance  if  the  consignee  can  not  be  found,  or  refuses 
to  receive  the  goods,  or  does  not  come  and  take  them  as  soon 
as  he  ought,  or  refuses  to  pay  the  freight  so  that  the  carrier 
retains  them  by  virtue  of   his    lien,    the   carrier   is   said  to  hold   Holding  as 

«  '  ^  warenouEie- 

the  goods  no  longer   as   carrier   but   as   warehouseman  or  bailee.       '"™- 

He  is  then  responsible  only  like  an    ordinary  bailee  for  due  care, 

and  is  freed  from  his    strict   liability   as    an    insurer,    so   that  if 

the   goods    are   lost,    destroyed   or   injured   without   his   fault  he 

is  not  answerable    for   them.      Or   he    may   if  he    chooses   store  storage  of  the 

ETOOCls 

the  goods  in  some  proper  place  at  the  risk  and  expense  of  the 
owner,  and  rid  himself  of  all  responsibility  for  them. 

820.  A    common   carrier   of  passengers    is   not    an  insurer     Cairier'a 

'■  °  duties  asto 

of  his  passengers'    safety.      He   is   bound   to   use  extreme   care,'  "'^'"'^^*^  °* 
not  merely  ordinary  care,  as  to  the  manner  of  the  transportation 
and    as   to    the    condition   of   his    appliances   which   are  directly 
used  in  transportation  and  from  the  defective  condition  of  which 
danger  to  his  passengers    maiy   reasonably   be,  apprehended,    such 
as  the  bridges,  tracks  and  rolling-stock   of  a  railroad,  or  a  stage-     • 
coach  used  for    carrying  passengers.       It  was   held   in    some  old 
cases  that  he  was   under   an    absolute    duty  to    furnish   a   road- 
worthy  vehicle ;   but   it   is  now  settled  that   his   duty   is   only  to 
use  extreme  care  in  that  respect.      Bill  he  is   responsible  for   an  Eei^ponsibii- 
injury    to   a    passenger    caused   by    a    defect   in    such    appliances  °*''*^|^^™sii- 
due    to    want    of  skill'  or  to  negligence  in  the  process  of  manu- 

«  See  g  297. 
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• 

facture,  although  he  himself  was  not  the  maker  but  bought 
the  appliances  from  a  reputable  maker,  and  the  defect  was  one 
which  he  could  not  have  detected  by  a  careful  inspection.  Thus 
if  a  railroad  company  buys  a  car  from  a  car-builder  for  use 
on  its  road,  and  there  is  a  hidden  flaw  in  one  of  the  wheels 
whose  existence  is  due  to  negligence  in  casting,  and  the  com- 
pany's servants  carefully  examine  the  car  before  putting  it  into 
use  but  can  not  detect  the  flaw,  and  the  car  breaks  down 
because  of  the  flaw  and  a  passenger  is  injured,  the  raihoad 
company,  though  entirely  free  from  blame,  is  responsible 
for  the  injury.  This  is  often  expressed  by  saying  that  a 
carrier's  apphances  must  be  as  safe  as  human  care  and 
skill    can    make    them;     though    that    statement    is    not    quite 

Adoption  of  accuratc.      The   carrier   however   is    not    bound    to    adopt    every 

tioEs.      jjg^  invention  in  the  way  of  appliances  as  soon  as  it  is  brought 

out,  even  though  it   is   better    and  safer  than  what  he  is  using. 

He  is  justified  in  using  such  appliances  as  carriers  generally  use. 

A     common     carrier     is    absolutely    bound    to    protect    his 

-imier's'^er.  passcngers    from    ill-treatment   by   his   own    servants,    which    is 

'^sse^Sr' contrary   to   the   general   rule    that   a   master   is    not   hable  for 
wanton    and    intentional    wrongs    committed    by    his    servants.' 
He  may  make  reasonable  rules  for  the  r^ulation  of  his  passengers, 
govenfment  and  may  expel  them  if  they  refuse  to  conform  to  such  rules. 

He  may  limit  his  UabOity  by  a  contract  with  his  passengers. 

^iSm*?  b  °*  Grs'i^rally    a    railroad    ticket    or    a    baggage    check    is    not    a 

oontraot.    contract  but  a   mere   voucher   or   receipt,    and   anything   printed 

upon  it  purporting  to  limit  the  carrier's   liability  is  in  the  nature 

^'b^gLT^  of  a  notice,  and  will   not   have   any    effect   unless  the   attention 
checks.     Qf  ti^g    passenger  is  called  to  it  or   he   has   knowledge    of   it  at 
the  time  of  making  his  contract  of  carriage  and  assents  to  it. 

fsunieifiee.  The  duties  of  a  common  carrier  are  the  same  to  a  passenger 

who  is  carried  free  as  to  one  who  pays  fare ;   but  if  a  passenger 
accepts  a  free  pass,  any  conditions  or  hmitations   of  the  carrier's 
liability  contained  it  have  Ihe  force  of  contracts. 
^baggair  821.     As  to  a  passenger's  ba^age,  the  duties  of  the  carrier 

are    those    of   a   carrier   of  goods.      Baggage    includes  only  such 


»  See  §  1006. 
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things  as  passengers  usually  carry  with  tiiem  for  use  on  the 
journey  or  for  use  during  a  short  stop,  as  when  a  person  goes 
to  visit  a  friend.  This  includes  a  reasonable  sum  of  money 
for  use  on  the  journey.  But  a  large  sum  of  money,  or  samples 
of  merchandize  or  presents  for  friends  carried  in  a  passenger's 
trunk  are  not  ba^age,  and  the  carrier  is  not  an  insurer  as  to 
those  unless  he  has  agreed  to  be.  He  is  only  responsible  as  a 
gratuitous  bailee,  and  not  even  so  if  such  things  are  carried 
by  a  passenger  secretly  without  the  carrier's  consent.  Generally 
by  custom  baggage  is  carried  free,  but  the  carrier  may  limit 
the  quantity  of  ba^age  which  he  will  thus  carry  and  require 
the  passenger  to  pay  freight  on  any  excess. 

822.  When,    as   is   often   the    case,   sleeping   cars   do    not  sleeping  car 

^      °  compiuiieB. 

belong  to  the  railroad  company  to  whose  trains  they  are  attached 
but  to  a  separate  company  from  whom  the  railroad  company 
hires  them,  the  sleepiog  car  company  is  neither  a  common 
carrier  nor  an  innkeeper,  even  though  it  sends  its  own  servants 
to  take  charge  of  the  cars.    It  is  a  mere  bailee  of  services. 

823.  A    telegraph   company   is    not    a    common   carrier  of   Telegraph 

,  ,  companies 

messages,  but  a  mere  bailee  of  services.  Generally  its  contract 
is  made  with  the  sender  of  the  message,  not  with  the  receiver. 
If  a  message  is  sent  incorrectly  or  never  delivered,  and  damage 
thereby  ensues  to  the  person  to  whom  it  is  sent,  it  is  held 
in  England  and  in  some  of  the  United  States  that   that   person  Eights  of  tha 

.  -  person  to 

has  no  remedy  aaramst  the  company,  because  he  has  no  contract  whom  a  mea. 
with  it,  unless  indeed  the  sender  happens  to  be  his  agent 
so  that  he  is  a  party  to  the  contract.  But-  in  many  cases 
in  the  United  States  the  company  has  been  held  liable 
to  him,  either  on  the  ground  that  the  contract  was 
made  for  his  benefit,  or  that  the  company  had  undertaken  to 
perform  a  service  for  him  and  had  thus  come  under  a  duty 
to  him. 

824.  An  innkeeper  is   a   person  who  holds  himself  out  as  innkeepers. 
carrying  on  a  regular  business    of  keeping    a   pubhc   inn  for  the 
reception  of  travellers    or    transient    guests    and   furnishing   them 

with  lodging  and  food  for  a  price.  An  inn  is  distinguished 
from  a  boarding  house,  which  does  not  regularly  receive  transient 
guests,    and   also   from    a    lodging    house,    which    furnishes   only 
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lodging  and  not  food,  and  from  an  eating  house  or  liquor 
saloon,  which  does  not  furnish  lodging.  A  summer  hotel  at  a 
watering  place  has  heen  decided  to  be  a  boarding  house  rather 
than  an  inn.  But  an  innkeeper  may  take  boarders  as  well  as 
guests. 
An  iimkeeper         An   innkeeper   must   receive   as   a   guests   any  person    who 

must  receive  ^  i         i_  •         i.- 

guestB.  applies  to  be  received,  so  long  as  he  has  room  m  ms 
inn.  But  like  a  carrier  he  may  reject  a  person  who 
comes  in  an  unfit  condition;  and  taking  boarders  is  optional 
with  him.  He  may  expel  a  guest  for  gross  misconduct  or  for 
refusal  to  pay  for  his  accommodation  or  to  comply  with  the 
Reasonable  reasonable  rules  of  the  inn.      He   can    only   charge    a  reasonable 

charges.  . 

price   for    entertainment    and    may    demand    pay    m     advance. 

i^Jl^per's  2;e   has   a   lien   for   his  pay   on   all  goods  which  a  guest  brings 

to    the    inn,    and    may    detain    them    till   he    is    paid.     But 

he  can  not  detain  the  person  of  the  guest.* 

ity&n°^ist'B         I^il^s  a  common  carrier   an   innkeeper   is    an   insurer  of  the 

goods.      gQQ^   of  ]jig   guest,    not    merely   of   ba^age    but   of  all    goods 

which  he  permits  the  guest  to  bring  to  his  inn.     He  is  answerable 

for  them   if  they   are   injured,    lost   or   destroyed    even    without 

his  fault,  as   by   theft   or   accidental   fire,   but   not  for  the   act 

of  God  or  the   public   enemy,   the   proper  vice   of  the  goods  or 

the  fault  of  the  guest  himself  or   of  a   companion   of  the  guest 

ae°'MU  of    ^^°  comes  to   the    inn   with   him.      At   present   it   is   generally 

vafimMes.    euactcd  by  statute   that   if  an   innkeeper   provides   a  safe  place 

of   deposit   in    the   inn   for   money,    jewellery    and    other    small 

articles  of  value  -and  notifies   the   guests   that   they   may  deposit 

their   valuables   there,   he    is   freed  from    liabihty    for    all   such 

articles  as  are  not  so  deposited. 

8  Bee  g816. 
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CHAPTER    LIV. 

SHIPPING. 

825.  A  ship   is   a    chattel   and    the    subject    of   ordinarj   sMpa  are 
property    rights.      But    the    rules    regarding    ships    and    persons 
connected  with  them  are  in  some  respects  peculiar,  being  derived 
mainly  from  the  maritime  law  though  adopted  to  a  large  extent 

by  the  common  law  courts. 

A   ship   like    a    person    has    .^    nationality,    and    her    legal  Nationality  or 
ownership  must   be  vested  in  persons  of   the_  same    nationahty. 
Thus  an  American    ship   must   be    owned   entirely   by  American 
citizens.      The    United   States,    like  most  nations,  does  not  allow  coasting  trade 

of  the  United 

foreign  vessels  to  engage  in  its   coasting   trade,  that  is,  to  carry      states. 

goods    or    passengers    between   two    American    ports ;    but   trade 

between   the    United    States   and    foreign    countries   is    open    to 

vessels  of  all  nationahties.     A  ship  has  also  something  resembling    The  ship's 

a    domicile.      She  is   registered  as  belonging  to  a  particular  port. 

The    register   of   a    ship    "■    an    official  record  kept  at  her  home    ThesWp's 

port  of  her  description  and  of  property  rights  in  her. 

826.  Contrary  to  the  general  rule  as  to  chattels,  a  transfer   Transfer  of 
of  the  ownership  of  a    ship   must    be    by   a    written  bill  of  sale 

and  must  be  entered  in  the  ship's  register.  In  the  United 
States  a  transfer  not  so  made  is  valid  between  the  parties,  but 
is  void  as  against  the  creditors  of  the  registered  owner  and 
purchasers  from  him  in  good  faith  and  for  valuable  considera- 
tion. The  original  biU  of  sale  from  the  builder  of  the  ship  arandwuof 
to  her  first  purchaser  is  called  the  grand  bill  of  sale. 

827.  Ships  are  oftener  than    other  ,  kinds   of  pro|)erty  held  co-ownership. 
in  common   ownership.      In   England   a   ship    is   deemed   to   be 

divided  into  sixty  four  shares,  and  no  one  may  hold  a  fraction 
of  a  share ;  but  in  the  United  States  the  ownership  may  be 
held  in  any  proportions. 

The  rights  of  co-owners  under  the   maritime   law   as   to   t^e  ^^P««||ssion^^ 
possession  and  use  of  the   ship    are    diiferent   from    the    common        ''^'^• 
law  rights  of  co'-owners  of  other  chattels.      If  the  owners  can  no^ 
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agree,  the  court  of  admiralty  will  give  the  possesiiion  of  the 
ship  to  the  majority  in  value  of  the  owners  and  authorize  them  to 
employ 'her  "  upon  any  prohahle  design,"  that  is,  in  any  reasonable 
Employment,  on  their  giving  security  to  the  minority  for  the 
safety  of  their  interests.  Those  of  the  owners  who  engage  the 
ship  in  any  undertaking  or  adventure  become  partners  for  that 
adventure  in  her  use,  and  must  contribute  in  proportion  to  their 
interests  toward  her  outfit  and  the  other  expenses  of  the  voyage, 
and  share  the  losses  or  profits  in  the  same  proportions.  But 
the  dissentient  minority  do  not  participate  in  the  charges,  liska 
or  gains  of  that  adventure.  But  in  the  ownership  of  the  vessel, 
Jo-owners  not  as   distinguished   from   her   use    in   a   particular   adventure,    the 

partners.  °  * 

co-owners  are  not  partners,  and  therefore  one  has  no  general 
authority  to  order  suppHes  or  repairs  fo»  the  ship  and  bind  the 
others  for  their  payment.  A  contrary  rule  however  prevails  in 
the  courts  of  law  and  equity  in  some  of  the  United  States, 
the  co-owners  being  treated  as  partners. 

"hips?"  828.     Ships  hke  other  chattels  may  be  pledged  or  mortgaged. 

Mortgages  should  be  entered  m  the  register  like    other   transfers. 

"^iSna"*  -^^^  *^®  ™°^*  important  kind  of  hens  to  which  ships  are  subject 
are  maritime  hens.  A  iraritime  Hen  is  a  right  in  the  nature  of  a 
hypothecation  created  by  the  rules  of  the  maritime  law  against  a 
ship  and  the  freight  which  she  may  have  earned,  and  in  some 
cases  against  the  cargo  of  a  ship  or  other  property  at  sea.  It  is 
enforced  by  a  pecuUar  kind  of  action  known  as  an  action 
in  rem^  brought  in  a  court  of  admkalty  against  the  ship 
herself  or  against  the  property  subject  to  the  lien,  in  which 
action  the  court  will  sell  the  ship  or  other  property  and  out 
of  the  proceeds  pay  the  claim  to  secure  which  the  Ken  is  created. 
Such  hens  can  not  origmate  on  shore,  but  if  a  lien  has  once 
attached  at  sea  it  will  not  be  devested  by  the  property  being 
landed.  They  are  rights  in  rem,  and  therefore  can  be  enforced 
even  against  a  purchaser  of  the  property  for  a  valuable  consider- 
ation without  notice  of  the  hen 

829.    Maritime  Jiens  arise  either  from  services  rendered  to 
the  ship  or  from  wrongs  committed  by  its  iustrumentaUty. 

See  i  960. 
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Generally  when  repairs  or  supplies    are    furnished   to   a  ship    Bepnirsnua 

•  J?       •  ,  o        ,  .  ,  supplies. 

in  a  loreign  port,*  where  it  may  be  difficult  to  obtain  any 
remedy  against  the  owners  personally,  the  person  furnishing 
them  has  by  the  American  law,  which  agrees  in  this  respect 
with  the  law  of  most  countries,  a  maritime  lien  upon  the 
ship  for  his  pay.  But  no  such  lien  arises  in  a  home 
port. 

830.     Maritime  liens  are    also   created   by   the   contracts  of  Bottomry  and 

■^  reapond- 

bottomry  and  respondentia.  e°'ia- 

Bottomry  is  where  in  case  of  necessity  money  is  borrowed 
to  enable  a  ship  to  pursue  her  voyage,  and  the  loan  secured 
by  a  hen  on  the  ship  which  is  called  the  bottom.  Eespon- 
dentia  is  a  similar  loan  on  the  security  of  cargo  laden  or 
to  be  laden  upon  a  ship.  These  liens  are  enforceable  only  in  the 
courts  of  admiralty. 

The  contract  is  generally  made  by  the  master  of  the  ship, 
but  sometimes  by  the  owners  of  the  ship  or  goods.  However  ' 
the  owners  can  not  make  such  a  contract  in  a  home  port, 
because  the  necessity  for  it  is  presumed  not  to  exist  there. 
Only  strict  necessity  will  justify  the  contract;  that  is,  the 
money  must  be  imperatively  necessary  to  enable  the  ship 
to  prosecute  her  voyage  or  for  the  preservation  of  the 
ship  or  cai^o,  and  there  must  be  no  possibility  of  obtaining 
it  on  personal  credit  or,  if  the  contract  is  made  by  the 
master,  of  communicating  in  time  with  the  owners  and 
receiving  it  from  them.  This  condition  in  this  age  of  steam 
and  telegraphs  makes  these  loans  less  usual  than  they  formerly 
were.  The  master  by  the  contract  binds  himself  or  the  owners 
or  both  to  repay  the  money  with  interest  if  and  when  the 
ship  arrives  at  the  end  of  her  voyage.  If  the  ship  is  lost  and 
never  arrives,  the  lender  loses  his  money,  and  on  this  account 
the  rate  of  interest  charged  is  generally  much  higher  than  upon 
ordinary  loans,  and  is  known  as  maritime  interest.  The  usury 
laws,  forbidding  interest  higher  than  a  certain  rate  to  be 
paid,  do  not  apply  to    these    loans    where    the    principal    itself  is 

2  The   states    of  'hi'    United   States   ar«   regarded  as  foreign  to  each 
other  for  this  purpose. 
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at  risk.*  The  contract  creates  a  personal  obligation  against  the 
owners  and  master,  and  also  gives  the  lender  a  maritime  lien 
on  the  ship  or  goods  for  his  security.  The  contract  must  be 
in  writing,  and  is  generally  called  a  bottomry  or  respondentia 
bond. 
Sonerai  aver-  831.     An  obligation  to  pay  general  average*  is  accompanied 

by  a  maritime  lien  in  the  United  States,  but  not  in  England. 

Salvage.  Salvage   is   where    property   in    danger    of  perishing    at  sea 

is  rescued  by  outsiders  who  are  under  no  duty  to  do  so.  The 
crew  of  the  vessel  can  not  be  salvors,  because  it  is  .their  duty 
to  do  what  they  can  to  save  the  ship  and  cargo,  nor  in 
general  can  passengers,  because  they  act  for  their  own  safety 
also,  though,  in  some  cases  when  passengers  have  rendered  extra- 
ordinary services  they  have  been  treated  as  salvors.  Salvors 
are  entitled  to  reasonable  compensation  for  their  services,  which 
is  called  salvage,^  and  have  a  maritime  Ken  on  the  property 
saved  to  secure  its  payment. 

Bank  of  832.     Generally   when   different   persons  have  rights  in  the 

same  thing,  an  earlier  .right  takes  precedence  of  a  later  one; 
for  example  if  there  are  a  number  of  mortgages  or  judgment 
hens  on  the  same  land,  and  the  land  is  sold  to  satisfy  the 
claims,  the  lien  that  first  attached  must  be  first  paid.  But 
in  this  class  of  maritime  hens  the  reverse  is  the  rule;  the 
latest  lien  takes  precedence  of  all  earlier  claims  and  rights, 
of  whatever  nature ;  because  the  service  out  of  which  the  hen 
arises  is  presumed  to  have  saved  the  property  for  the  benefit 
of  all  parties  interested  in  it. 
Liens  arising         833.     When    a    ship    has    been    made   the   instrument    of 

from  wrongs,  ,     ,  -" 

committmg  a  wrong,  for  example  if  one  ship  has  negligently 
run  into  another,  the  ship  herself,  as  distinct  froin  her  owners 
or  the  persons  actually  at  fault,  is  considered  responsible  for  it 
a  claim  for  compensations  arises  against  her,  and  a  lien  upon 
her  to  secure  the  payment  of  it. 
Btatatory  §34     Jq    gome    of    the    United    States    Uens    resembling 

mechanics'   Uens"   have  been   given   by   state  statutes  to  persons 

*~  * —' —  ■       — ■  -    '  '  --  , 

3  See  g  767.  *  See  ?  404. 

B  For  another  meaniug  of  salvage,   see  |  404. 

«  See  I  664. 
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furnishing  supplies  or  repairs  to  ships  in  their  home  ports. 
These  are  not  maritime  liens,  because  the  states  have  no 
maritime  law,  hut  are  hypothecations  enforceable  in  the  courts 
of  common  law  or  equity. 

835.  The   owners   of   a   ship   often   appoint   a   person    as    ThesMp'a 

jr  rr  jr  ^  husband. 

then:  agent  on  shore  for  the  management  and  care  of  the  ship, 
who  is  called  the  the  ship's  husband,  or  if  he  happens  to  be  an 
owner,  the  managing  owner. 

836.  The    commanding    officer    of    a    merchant    vessel    is  Themaater 

D  "  ana  mates. 

called  the  master,'  and  his  subordinate  officers  mates.  Masters 
and  mates  must  be  examined  as  to  their  qualifications  and 
receive  a  certificate  from  the  pubhc  authorities  before  they  can 
act  as  such.  They  are  required  to  be  of  the  same  nationality 
as  the  ship. 

For   the    safety   of  the    ship  and  of  the  persons  and  things  The  master'a 

.  ,  ,.         authority. 

on  board  the  master's  authority  is  very  large  and  almost  despotic. 
Everyone  on  board,  passengers  as  well  as  the  crew,  is  subject 
to  his  orders,  and  he  may  use  any  force  necessary  to  carry  his 
lawful  orders  into  effect  and  maintain  discipline  on  board,  even  to 
taking  Ufe  if  necessary.  He  has  no  authority  to  punish  a 
passenger  for  past  misconduct,  but  may  imprison  him  to  prevent 
him  from-  misbehaving.  But  he  may  punish  the  seamen  if 
necessary  to  preserve  discipline.  Whipping,  which  was  formerly 
a  common  mode  of  punishment,  is  now  forbidden  by  statute. 
It  is  the-  master's  duty  to  keep  a  log  or  history  of  the  voyage,  "^^^  ^°s. 
in  a  book  called  a  log  book,  in  which  the  position  of  the  ship 
from  day  to  day,  and  all  important  incidents  of  the  voyage 
should  be  entered. 

837.  The  master  is  for  many  purposes  the  agent  of  the  "^^l^^^l^ 
owners.  The  owners  may  confer  upon  him  by  actual  agreement 
whatever  powers  they  please,  for  instance  the  powers  of  a  ship's 
husband.  But  in  the  absence  of  any  such  special  authority, 
he  has  extensive  powers  by  implication  of  law  to  pledge  the 
owners'  credit  or  bind  them  by  contract.  Contracts  of  affi-eight- 
ment  are  generally  made  by  the  master,    except   at   ports  where 

7  Master  rather  than  captain  is  the   proper  appellation.     A   common 
colloquial  name  is  skipper. 
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the  owners  have  regular  agents  for  that  purpose;  and  it  is  by 
him  that  bills  of  lading  are  usually  signed.'  In  cases  of  neces- 
sity, when  the  owners  or  their  regular  agents  can  not  be  applied 
to  in  time,  the  master  may  make  contracts  for  necessary 
supplies,  outfit  or  repairs  for  the  ship,  may  hire  seamen  or 
borrow  money  for  the  ship's  use,  and  may  even  hypothecate  the 
ship    or    cargo    by    a    contract    of   bottomry    or    respondentia. 

ie^m»st?^s  Contrary  to  the  general  rule  as  to  agents,  the  master  himself, 
''""y-      as   well   as   the   owners,   is   personally    bound   by  such  contracts 

Sale  of  ship  made  by  him.     Under   the   pressure  of   absolute  necessity,  when 

or  cargo.  ''  />      i  i> 

money  must  be  had  for  the  prosecution  of  the  voyage  or  for 
the  safety  of  the  ship  and  can  not  be  raised  in  any  other 
way,  the  master  may  even  have  authority  to  sell  the  cargo 
or  a  part  of  it;  and  if  the  voyage  is  broken  up  by  any 
disaster  he  may,  in  case  of  necessity,  sell  not  only  the  cargo 
but  the  ship  as  well,  when  that  is  the  only  way  to  save  any- 
thing for  the  owners  from  what  would  otherwise  be  a  total 
loss,  for  instance  if  the  ship  is  disabled  and  can  not  be  repaired 
or  the  cai^o  is  spoiling,  and  there  is  not  time  to  communicate 
with  the  owners.  In  those  cases  of  emergency  the  master  must 
act  with  care,  prudence  and  good  faith  for  the  benefit  of  aU 
persons  interested  in  the  property,  including  the  underwriters  if 
it  is  insured. 

^tera  an^a  Thc   owners   are   responsible  for   wrongs   committed  ,by  the 

mariners,  master  and  by  the  mariners,  who  are  their  servants/  in  the 
course  of  their  employment,  on  the  same  principles  as  other 
masters.  But  by  statute  this  extensive  Uability  has  been  con- 
siderably limited,  as  wiU  be  explained  in  another  place.'  The 
personal  responsibility  of  the  owners,  which  exists  both  at  common 
law  and  by  the  maritime  law,  is  separate  from  the  responsibility 
of  the  ship  herself  when  she  has  been  the  instrument  of  com- 
mitting a  wrong,  which  latter  is  only  under  the  rules  of  the 
maritime  law. 

ring  »S:  83^'  Seamen,  except  for  smaU  coasting  vessels,  must  be 
hired  by  a  written  agreement  known  as  shipping  articles. 
Contrary   to   the   general   rule   that   a   breach   of  a    contract  is 

8  See  ^44.  >  See  I  842. 
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not  a  crime  and  that  a  contract  for  personal  services  can  not 
be  specifically  enforced,"  desertion  of  the  ship  by  a  seaman  in 
violation  of  his  agreement  is  punished  criminally,  and  the  deserter 
can  be  arrested  and  brought  back  on  board.  However  a  seaman 
may  be  discharged  by  a  consul  in  a  foreign  port  before  the 
expiration  of  his  term  of  service  for  good  cause,  such  as  the 
non-payment  of  his  wages  or  ill-treatment  by  the  master.  By 
the  maritime  law  seamen  were  not  entitled  to  their  wages 
unless  the  ship  arrived  at  the  end  of  her  voyage  and  earned 
freight.  This  is  expressed  in  the  maxim  that  "freight  is  the 
mother  of  wages."  That  rule,  which  was  intended  to  secure 
faithfulness  on  the  part  of  the  crew,  has  been  aboUshed  by 
statute  in  England.  Seamen  have  a  maritime  lien  on  the  ship 
and  freight  for  their  wages.  Seamen  being  an  ignorant  and 
improvident  class  of  men,  many  statutory  provisions  have  been 
made  for  their  protection,  to  secure  them  against  being  inveigled 
into  disadvantageous  contracts  and  against  ill-treatment  and 
neglect  of  their  health  and  safety. 

839.  Barratry  of  the  master  and  mariners  is  wilful 
misconduct  on  their  part  without  the  consent  of  the  owners 
and  in  breach  of  their  duty  to  the  owners,  whereby  the 
ship  is  lost ;  such  as  _  wilfully  casting  away  the  ship,  running 
away  with  her  and  selling  her,  or  smuggling  or  breaking 
blockade  and  thus  causing  the  confiscation  of  the  ship.  But 
mere  negligence  resulting  in  the  loss  of  the  ship  is  not 
barratry. 

840.  At  many  ports  where  the  traffic  is  large  and  entrance 
and  exit  is  difficult,  duly  qualified  persons  are  appointed  to  act 
as  pilots.  A  ship  going  in  or  out  must  take  a  pilot  or  be 
liable  to  a  penalty  for  not  doing  so.  While  on  board  the 
pilot  has  control  of  the  navigation  of  the  vessel  to  the  exclusion 
of  the  master.  But  when  the  taking  of  a  pilot  is  compulsory 
he  is  generally  held  not  to  be  the  agent  of  the  owners  so  as  to 
muke  them  responsible  for  his  misconduct. 

841.  Many  statutory  provisions  have  been  made  as  to  the 
equipment,  furnishing,  manning  and  loading  of  vessels  to  prevent 


Dosfirtion, 


DiscTiarffe  of 
a  seauian. 


Wages. 


Statutory 
regulations, 


Barratry. 


Pilots. 


Statutory 
proTisiona 
as  to  ships. 


10  See  §  947. 
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their  teing  sent  to  sea  in  an  unsafe  anH  unseaworthy  bondition ; 
and  an  elaborate  system  of  rules  of  navigation  exists,  partly 
customary  but  mainly  statutory,  on  such  matters  as  carrying 
lights  at  night,  towage,  rights  of  way  when  two  vessels 
meet  or  one  passes  another,  lookouts  and  fog  and  danger 
signals. 

hips  as  com-  842.  A  ship  mav  be  a  common  carrier.  A  regular  liner 
and  what  is  called  a  general  ship,  which  is  where  a  ship  is 
put  up  or  advertised  to  take  goods  or  passengers  for  the  public 
generally  for  a  certain  voyage,  are  such.  But  if  the  owner  of 
a   ship   carries   his   own   goods   in    her,   she   is    not   a    common 

^nibie  M  carrier  as  to  those  goods.     By  the  law  of  both  the  United  States 

earner.     ^^^  England  the    owners,  or  in    some   cases  the   charterer,*'    are 

personally    subject    to    the    duties    of    a     common    carrier    and 

responsible    for    a    breach    of    them ;     and   so    is    liie    master. 

ii5ta.ti<m7of  -^^^  ^y  statute  in  both  countries  the  personal  liability  of  the  owners, 

°"bm^!^  ■  ^*^  fl'S  common  carriers  and  for  the  misconduct  of  the  master 
and  mariners,  has  been  greatly  restricted,  being  limited,  when 
they  are  not  themselves  at  fault,  in  the  United  States  to  the 
value  of  their  interest  in  the  ship  and  freight  and  in  England 
to  a  certain  sum  per  ton  of  the  ship's   registered   tonnage.      By 

The  ship's   the  American  law  the  ship  herself  is  also  subiect  to  these  duties, 

espousibility.  "■  •  k 

and  a  breach  of  them  may   give   rise   to   a  maritime  lien  upon 

her  for  compensation. 
Passengers.  As    Carriers   of  passengers   ships    are   in   the    main    subject 

to  the  same    rules  as  other  carriers.      But    there    is    an    implied 

contract  or  warranty  to  the  passenger  that  the  ship  is  seaworthy, 

and  many  statutory  regulations  have   been    made   for   the  safety 

and  comfort  of  passengers. 
Affreight-  843.    Contracts   of  affreightment   for   the  carriage  of  goods 

at    sea    are    usually    made    in    writing,    by     charter  or   bill    of 

iading,'"  though  writing  is  not  necessary. 
^^l  A    charter    or    charter-party "    is    a    contract  by  which  the 

"  See  next  section. 

12  Bills  of  lading  are  sometimes  given  by  carriers  on  land,  particularly 
railroads. 

13  Carta  partita ;  because  formerly  two  copies  were  written  on  a  single 
piece  of  parchment  and  then  cut  apart. 
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charterer  hires  the    whole   ship    or   her    whole   carrying   capacity. 

The  agreement   may   amount   to    a    lease    of   the   ship,  whereby  I'osaessionoi 

the    charterer    gets  possession    of  her    and    steps   into   the    place 

of  the  owner  for  the  time  being,  the  master   and  crew  becoming 

his  servants,  so  that  if  he   receives   the    goods   of  other    persons 

for    carriage    he    rather    than    the    owners    is    responsible    as    a 

carrier ;    or   it   may   be    merely    a    contract   for   the   carriage    of 

his  goods,  the    owners   remaining   in    possession    and   having  the 

hability  of  carriers.     Which  it  shall  be  depends  upon  the  intention 

of  the  parties  as  expressed  in  the  instrument. 

844.  A  bill  of  lading  is  usually  given  by  the  master,  Biuaofiaa- 
but  sometimes  by  the  owner  or  his  agent  on  shore.  It  has 
a  double  character:  (1)  as  a  receipt,  whereby  the  carrier 
acknowledges  that  he  has  received  the  goods  for  carriage ; 
(2)  as  a  contract,  whereby  the  carrier  agrees  to  carry  the 
goods  to  the  place  and  deliver  them  to  the  consignee  designated 
in  the  biH,  The  goods  are  usually  made  dehverable  to  the  inaorsement. 
person  named  or  his  order,  in  which  case  the  biU  may  be 
transferred  by  indorsement  and  deUvery,  and  the  carrier  must 
deliver  to  the  holder  of  the  bill  who  presents  it  and  demands 
the  goods,  unless  he  has  notice  that  the  holder  has  no  right. 
But  a  bill  of  lading  is  not  in  the  strict  sense  a  negotiable 
instrument.  It  is  said  to  be  g'Masi-negotiable.  Its  indorsement 
and  dehvery  are  •  ec[uivalent  to  the  transfer  of  the  possession  of 
the  goods,  and  the  indorsee  gets  the  same  rights  which  he  would 
get  by  such  a  transfer,  that .  is,  even  though  he  is  a  bona  fide 
purchaser  for  value  he  gets  no  greater  rights  than  the  trans- 
ferer has."  Bills  of  lading  are  frequently  drawn  in  sets  like  sets  and 
foreign  bills  of  exchange.^  The    ordinary  forms  of  bills  of  lading 

14  It  is  a  very  common  practice  for  the  seller  of  goods  to  draw 
a  bill  of  exchange  on  the  buyer  for  the  price,  take  a  bill  of  lading 
making  the  goods  deliverable  to  his  own  order,  attach  the  two  bills 
together  and  present  them  through  an  agent,  usually  a  bank  to  the 
buyer  at  the  same  time;  so  that  the  buyer  can  not  have  the  bill  of 
lading,  and  therefore  can  not  get  possession  of  the  goods,  unless  h  •  accepts 
or  pays  the  draft  Often  a  bank  discounts  the  draft  for  the  .-eller,  and 
takes  an  indorsement  of  the  bill  of  lading  to  itself  as  seeuriy  for  the 
payment  of  the  draft.  ' 
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contain  stipulations  limiting  the  carrier's  liability  for  the  goods. 
These  are  generally  a  part  of  the  contract  of  affreightment,  and 
are  binding  on  the  parties,  so  that  carriers  by  sea  are  very 
seldom  in  fact  subject  to  the  strict  common  law  liabilities  of 
common  carriers.  When  a  certain  form  of  bill  of  lading  has 
been  established  by  custom  the  carrier  may  refuse  to  receive 
goods  on  other  terms,  though  in  general  a  common  carrier  must 
accept  all  goods  offered  him  and  can  not  compel  the  shipper 
to  enter  into  any  special  contract.  When  goods  are  delivered 
on  board  of  a  ship  they  are  generally  rec^ved  by  the  mate 
whose  special  duty  it  is  to  attend  to  the  reception  of  cargo. 
He  gives  a  receipt  for  them  known  as  a  mate's  receipt,  which 
ifl  surrendered  to  the  master  when  the  bill  of  lading  is 
given. 

845.  In  pursuing  her  voyage  the  ship  ought  to  follow  the 
shortest  and  most  direct  route  usually  taken  by  ships  on  the 
same  voyage.  Any  voluntary  and  unnecessary  departure  from 
that  course  is  called  a  deviation.  But  if  a  ship  is  driven  out 
of  her  course  by  a  storm  or  forced  to  leave  it  to  escape  capture 
or  by  any  necessity  or  turns  aside  to  rescue  another  vessel  in 
distress,  that  is  not  a  deviation.  A  deviation  is  wrongful, 
and  makes  the  carrier  absolutely  responsible  for  any  loss  or 
damage  to  the  goods  caused  by  it  or  occurring  during  its 
continuance,  and  vitiates  the  insurance  on  the  ship  and  cargo. 

846.  A  port  where  the  ship  puts  in  for  necessary  supplies 
or  repairs  or  for  safety  from  enemies,  not  being  one  of  the 
ports  intended  to  be  visited  in  the  course  of  her  voyacfe,  is 
called  a  port  of  distress  or  of  necessity.  If  the  ship  is  delayed 
at  such  a  port,  the  master  may  retain  the  cargo  for  a  reasonable 
term  in  the  expectation  of  being  able  to  complete  the  voyage. 
But  if  because  the  ship  is  disabled,  or  for  any  reason,  it  becomes 
impossible  to  proceed  with  the  voyage,  the  master  ought  if 
possible  to  forward  the  cargo  by  another  ship,  unless  the  con- 
signee consents  to  receive  it  at  the  place  where  the  voyage 
actually  ends.  If  the  master  can  not  forward  the  goods,  he 
should  store  them  in  some  proper  place  and  use  due  diligence 
to  notify  the.  owners.  In  case  of  necessity,  as  has  been  explained, 
he  may  sell  the  cargo  or  the  shij*. 
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Generally  the  contract  of  afireightment  is  not  apportion  able,  Freight  m* 
iind  no  freight  at  all  is  payable  unless  the  entire  carriage  is 
performed  and  the  goods  arrive  at  their  port  of  destination 
either  in  the  original  ship  ©r  in  a  substituted  ship.  But  if  the 
consignee  consents  to  receive  them  at  an  intermediate  port,  he 
must  pay  freight  pro  rata  itineris  according  to  the  distance 
that  the  goods  have  been  carried. 

847.  A  charter-party  usually  provides  that  the  vessel  shall  ^^J^f^.^^^,^ 
be  ready  to  receive  cargo  and  that  cargo  shall  be  .put  on  board 
by  a  certain  time  and  shall  be  delivered  from  the  ship  within 
a  certain  time  after  her  arrival  at  the  end  of  the  voyage, 
and  stipulates  for  compensation  to  be  paid  for  delay.  The  days 
allowed  for  loading  and  dischai^ng  cargo  are  known  as  lay 
days ;  and  the  compensation  agreed  upon  for  detention  beyond 
the  lay  days  is  called  demurrage.  Demurrage  properiy  so  called 
is  payable  only  by  virtue  of  an  express  contract.  But  when 
either  party  is  guilty  of  wrongful  delay,  damages  in  the  nature 
of  demurrage  may  be  recoverable  without  any  express  contract, 
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CHAPTER    LV. 

AGENCY, 

.Agents.  848.     An    agent   is    a    person    appointed   to    do    some    act 

or  acts  on  behalf  and  in  the  place  of  another,  who  is  called 
the  principal.  "  The  agent  represents  his  principal,  so  that  his 
conduct  in  the  execution  of  his  agency  is  imputed  to  the  principal. 

Mtoii^eya.  Attorneys  are  a  species  of  agents.      They   are  of  two  kinds, 

attorneys  at  law  and  attorneys  in  fact.  The  former  are  lawyers 
who  act  as  agents  for  parties  in  legal  proceedings.*  An 
attorney  in  fact  in  the  proper  technical  sense  is  an  agent 
who  is  appointed  by  a  deed  to  do  such  acts  or  such  kinds  of 
acts  for  the  principal  as  are  designated  in  the  deed  itself. 
The  deed  is  called  a  power  of  attorney.  But  the  name  attorney 
is  often  loosely  applied  to  any  similar  agent,  even  though  his 
appointment  is  not  by  deed. 
Proxiea.  A   proxy,    like   an    attorney,    is    an    agent    appointed  to  do 

certain  designated  acts.  Any  attorney  in  fact  might  also  be 
called  a  proxy,  but  the  name  is  most  commonly  applied  to 
agents  appointed  to  vote  in  the  place  of  their  principals  at 
corporate  meetings.  A  written  instrument  by  which  such  an 
agent  is  appointed  is  also  known  as  a  proxy  or  procuration. 
Faetora.  A  factor,  also  Called   a   commission    merchant,    is    an   agent 

to  whom  goods  are  consigned  by  the  owner  for  sale,  so  that 
the  agent  has  the  possession  ,of  the  goods  which  he  sells. 
As  a  general  rule  if  an  agent  who  has  possession  of  his  prin- 
cipal's goods  sells  or  otherwise  disposes  of  them  without  authority 
from  his  principal,  for  instance  if  he  wrongfully  pledges  or 
mortgages  them  to  secure  his  own  private  debt,  the  transaction 
is  void  and  the  principal  may  retake  the  goods  from  any  one 
to  whom  the   agent  has   wrongful^   transferred   them.      But   in 

^''^cta!""'*'  some  of  the  United  States    and   in   England,  by  certain  statutes 
known   as   the   factors'  acts,   it   has   been   enacted    for  the  con- 

1  See  i  164. 
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veniejice   of  trade   that   if   a   factor   is   entrusted  by  the  owner 

of  goods  with    the    possession    and    apparent    ownership    of  them 

or  of  documents  ,of  title  such   as    warehouse   receipts   or   bills   of 

lading,  any  sale  or  pledge    made  by   him    to   a    bona  fide  taker 

for  value  , is  valid,    even    though   the    factor    as   between  himself 

and,  his  principal  had  no  right  to    dispose    of  the    goods   in  that 

manner^  or    does    so   in    direct    and    wilful    disobedience    to   his 

principal's  orders.     A   factor   is  usually  paid  by  a  commission  in 

the    form    of   a  percentage    on   the    price   of  the    goods  sold  by 

him.  .   He   frequently,  as    soon    as    he    receives    the    goods    and 

before  he  has  sold  them,  advances   to  .the    owner    a  part  of  the 

price,  for  the  repayment  of  which  with  interest  he  has  a  common  Victor's  uen. 

law  lien  on  the  goods  and  their  proceeds. 

A  broker  is  an  agent .  employed  to  buy  or  sell  property  Brokers, 
without  having  the  possession  of  it,  or  to  go  between  the  parties 
to  a  negotia.tion  or  bring  them  together.  He  is  generally  paid  • 
by  a  conlmission  and  seldom  makes  advances.  By  custom  his 
commission  is  often  payable  by  the  seller,  even  though  he  is 
employed  by  the  buyer.  He  may  ■  not  receive  commissions  from 
both. parties  without  the  consent  of  both.  To  do  so  is  a  fraud 
on  his  part,  and  he  must  account  to  his  employer  for  what  he 
receives  and  forfeits  all  right  to  his   commission.      Certain    kinds  Saiesatei- 

o  changes, 

of  property,  such  as  stocks  and  grain,  are  usually  sold  in 
exchanges  established ,  for  that  purpose.  These  are  private  associa- 
tions of  brokers,  and  no  one  but  a  member  of  the  exchange 
is  permitted  to  buy  or  sell  there. 

An    auctioneer  is  generally   the  agent  of  the    owner  of  the  Anotioneers. 
goods  sold,  but  for  the  purpose  of  making  a  note  or  memorandum 
of  the  sale  as  required  by  the  statute    of  frauds,    he  is  regarded 
as  also  the  agent  of  the   buyer,    so    that  both  parties  are  bound 
by  the  note. 

A  del  credere  agent  is  one  who  sells  goods  for  his  principal   ^ag^\^° 
and  agrees  to  become  responsible    to    the  -principal   for  the  pay- 
ment of  the  price  by  the  buyer,  in  return  for  which  he  commonly 
receives  a  larger  commission  than  an  ordinary  factor  or  broker. 

849.     As    a   general    rule    no   particular   form   is   necessary  ^Pff"„™g™* 
for  the  appointment  of  an  agent.      It    need    not   be    in    writing 
nor  even  by    express   words,    but    may    be   by   conduct    showing 
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an  intention  to  authorize  the  appointee  to  act  as  agent.  A 
person  may  by  his  conduct  estop  himself  to  deny  that  another 
is  his  agent.  Thus  if  a  master  permits  his  servant  to  order 
suppUes  for  his  house  on  his  credit  and  pays  the  bills,  thus 
leading  the  dealers  to  suppose  that  the  servant  is  authorized 
to  make  such  purchases  for  him,  and  afterwards  the  servant 
fraudulently  orders  similar  goods  from  the  same  tradeiSnan  in 
the  master's  name  for  himself,  the  master  may  be  bound  to 
Agents  to   pay  for  them.     But   an   agent   to    execute   a  deed  must  himself 

sXflcute  aeeds,  ^    •'  ° 

be  appointed  by  deed;  and  in  a  few  cases  written  appointment 
is  required  by  statute,  as  in  the  case  of  a  proxy  to  vote  at  a 
corporation  meeting. 

Bttiflcation.  850.    If  a   pcrson  who  actually   has   no   authority  assumes 

to  act  as  agent  for  another,  the  latter  may  afterwards  ratify 
the  act,  which  has  ^he  same  effect  as  if  he  had  authorized 
■  it  beforehand.  Omnia  ratihibitio  retrotrahitur  et  mandato 
osquiparatur.  But  this  onfy  applies  when  the  person  doing  the 
act  professes  to  act  as  agent,  and  the  principal  is  in  existence 
and  himself  capable  of  doing  it  both  at  the  time  of  the  act 
and  of  the  ratification.  Thus  a  forged  signature  can  not  be 
ratified,  because  the  forger  does  not  profess  to  sign  as  agent, 
nor  can  a  corporation  ratify  a  contract  made  on  its  behalf  by 
its  promoters  before  it  was  formed,  because  at  that  time  it  had 
no  existence.  When  a  person  ratifies  an  act  done  for  him 
by  another,  he  must  ratify  it  in  its  entirety.  He  can  not 
accept  so  mucl^  as  is  for  his  benefit  tind  reject  the  rest.  Thus 
if  he  ratifies  a  fraudulent  contract,  he  so  far  adopts  and  ratifies 
•the  fraudulent  acts  by  which  it  was  procured  that  it  can  be 
rescinded  against  him  because  of  the  fraud  as  if  he  had  him- 
self been  guilty  of  it ;  and  if  he  knows  of  the  fraud  when  he 
ratifies,  he  is  personally  liable  for  it.  He  can  not  accept  the 
contract  and  exclude  the  fraudulent  element. 

.pSaglX  8^1-  ^  general  agent  in  one  who  is  "employed  is  a 
position  or  business  of  a  generally  recognized  character,  the 
extent  of  authority  being  apparent  from  the  nature  of  the 
employment,"  such  as  a  factor,  a  broker  or  the  general  manager 
of  a  comipany,  while  a  particular  or  special  agent  is  "  appointed 
for  a  particular  occasion  or  purpose,    not  involving  any   apparent 
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authority  beyond  that  specially  given  by  the  appointment,"  as 
for  instance  an  agent  appointed  by  power  of  attorney  to  execute 
a  deed.* 

862.    An  agent  in  acting  for   his   principal   ought  regularly  Agent  sbouw 
to  act  in  his  principal's   name.      If   he    signs    a    document,    he    pai'sname. 
should  not  sign  his  own  name,  but  the  principal's   name,   adding 
that  it  is  done  by  him  as  agent  or  attorney.     In  deeds  the  rule  is  Exeoutionof 

•'  °  •'  deeds  by 

strict  that  only  the  persons  named  in  thef  deed  as  parties  are  parties      ^^^^'"^ 
to  it ,    so  that  if  A  executes  a  deed  in  his  own  name  describing 
himself  in  the  deed  as  agent  of  B  and  declaring  that  he  makes 
it    on    B's    behalf,    it   is   the   deed   of  A   only,    not   of  B,  the 
word  agent  being  merely   descriptio  personce.'      In    other   cases  Acta  of  agent 
if   the    agent   acts   in  his  own   name,    it   is   a  question   of  the      "*""«■ 
intention  of  the  parties    whether   the    act   is    that    of  the  agent 
himself   or    of  the   principal.     If   an    agent   buys   goods    for    a 
fore^    principal,    the  prima  facie   presumption,    by  mercantDe  Jioreign  prSn- 
custom,  is  that  he  intends   to    bind   himself  personally    and  not 
his  principal  for  the  price.      If  the    agent   in    doing  any  juristic 
act  for  his  principal  does  not  disclose  the  fact  of  his  agency  but  undiaoiosea 
acts  as  if  he  were  himself  the   principal,  or  while  professing  to 
act   as   agent   does   not   disclose    the   name   of  his  prmcipal,  as 
is    often   the    case   with    a   factor,    the   general  rule  is  that   the 
act  is  that  both  of   himself  and   the    principal,    and   the  undis- 
closed principal  may  sue  or  be  sued    on   any  agreement  so  made 
by  his  agent.      i3ut   if  the   principal   sues,   the  other  party  may 
make    any    defence    against    him    which    he    could    against    the 
agent.     For  instance,  if  the  agent  •  has    sold  his  principal's  goods 
in  his  own  name  to  a   person   to   whom  he  is  himself  indebted, 
and  the  principal  sues  the   buyer   for   the   price,   the  latter  may 
set  olf  the  debt  which  the  agent  owes  him. 

853.    A   person   who   assumes   to   act   as   agent    impliedly  •*^8j?n^'^im. 
warrants   to   the   other   party   to   the   transaction   that   he    has   j^J^S^Jj^y'. 
authority  as  agent   to   do   the   act   on    behalf  of  his   principal. 
K  it  turns  out  that  he  has  not,    and   the  principal  Is  not  bound 

2  Leake,  Digest  of  the  Law  of  Contracts,  473. 

3  This  rule  has  been  modified  to  some  extent  in  the  United  States ; 
the  decisions  are  Conflicting.  In  some  states  a  deed  in  which  a  party 
vras  described  as  "  A,  agent  for  B,"  has  been  held  to  be  the  deed  of  B. 
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by  the  act  and  declines  to  ratify  it,  the  agent  is  liable  to  the 
other  party  in  an  action  for  a  breach  of  his  warranty,  even 
though  he  acted  in  good  faith  believing  himself  to  have  the 
aiithority  which  he  professed  to  have.  If  the  agent  Glowingly 
makes  a  false_ representation  as  to  his  authority,'  he'  may  also 
be  Uable  as  for  a  fraud. 

"^auSori^."*  864.  As  a  general  rule  an  agent  can  not  transfer  his 
authority  to  another  person  so  as  to  make  the  latter  agent 
in  his  place.  Delegatus  non  potest  delegare.  But  an  agen* 
may  employ  agents  of  his  own,  for  whose  conduct  he  may  be 
responsible  to  his  principal  as  for  his  own  conduct.  •  Also  powers  of 
attorney  and  written  proxies  often  contain  a  power  of  substitution 
authorizing  the  agent  to  appoint  another'  to  act  instead  of 
himself.  And  such  a  power  may  be  implied  from  the  usage 
of  business  or  the  necessity  of  the  case.  Thus  an  agent  employed 
to  buy  or  sell  stock,  if  he  is  not  himself  a  member  of  the 
stock  exchange,  may  usually  employ  a  stockbroker,  or  a  ship's 
husband  may  make  use  of  the  services  of  a  shipbroker.- 

loTi't^roon.         8^^'     -^  prmcipal  has   the   benefit    of  and'  is  bound  by  all 

affiSu/the  a^eements  made  and  juristic    acts    done   for   him    by  the  agent 

principle,  ^yltliinthe    scope    of  the    a,uthority    which' he   has    expressly  oi 

iriiphedly  conferred  upon  the  latter,    but   not    agreements  or  acts 

authSit°^of  ^°  ^-"^cess  ot  tnat    authority.      In   the   case    of  a    general   agent 

agent,      his  implied  authority  includes  such  powers    and  authority  as  such 

agents  geneially  have.      Thus    a   factor   may  sell  upon  the  usual 

terms  bf  Credit  or  a  broker  according'  to    the    usage  ot  the  trade 

01  business  in  which  he    is    employed.      As   a    general   rule    the 

aot\onnd  by  ^^^'^^  lumself  IS  not  a  party   to    an    agreement:  which  he   makes 

ngieemente. -for  Ms  principal,  IS  not  boimd  by  it  and  can  not  sue  upon  it. 
It  is  the  principal's  act,'  hot  the  agent's. 

SSSns/  ,  There-  is  a  distinction 'between '  the  powers  of  an  agent 
arid  the  instructions  given  him  -by  hiff  principal  as  to  how  he 
.«hall  use  those  powers.  The  agent  bought  tb  4)bey  his  principal's 
instriictions.'  But  it  he' disobeys '  them  and  doe^  some  act  which 
the  pi-incipal  has  forbidden  him  to  do,  the  principal  may  never- 
ttieless.  be  bound  by  the  act;,  provided  it  is  within  the  scope 
of  the  agent's  authority,  and  .the  other  party  to  ,the  transaction 
relies  upon   the   authority    and   does    not   know   that   the  'agent 
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is  acting  contrary  to  his  principal's  orders ;  for  if  he  does  know, 
he  is  guilty  of  fraud  and  can  not  acq^uire  any  rights  by  his 
own  wrong.  Thus  if  goods  are  consigned  to  a  factor  for  sale 
with  instructions  not  to  sell  below  a  certain  price,  a  sale  by 
him  for  a  less  price  will  be  valid  as  being  within  the  implied 
powers  of  a.  factor.  So  if  A  gives  B  a  power  of,  attorney 
to  make  a  mortgage  of  his  land,  and  ,the .  power  is  in  fact 
given  only  for  the  purpose  of  securing,  a  loan  which  B  is 
to  procure  for  A,  but  the  powgr  does  not,  .specify  the 
purpose  for  which  it  is  given.,  but  appears  on  its  face  to  • 
be  a  general  authority  to  ,  mortgage,  B's  authority  as  agent 
is  fixed  by  the  terms  of  the  deed;  and  if  he  in  violation  of 
his  principal's  orders,,  makes  a  mortgage  for  a  different  purpose 
to  a  person  who  knows  ,the  contents,  of  the  power  and  trusts 
to  the  authority  therein  conferred  and  has  no  notice,  of  the 
purpose  for  which  it  was.  given,  the  mortgage  is  binding 
upon  A. 

In  general  the  principal  is  responsible  for  torts  committed  JJ?^"  g^°gjy 
by  his  agent  in  the  course  of  his  acting  as  such.  Thus  a  '""^  ^1^°''* 
principal  may  be  sued  for  a  fraud  of  his  agent  in  making  a 
contract ;  or  if  the  agent,  intending  to  take  possession  of  his 
principal's  goods  for  the  purposes  of  the  agency,  by  mistake 
takes  the  goods  of  a  third  person,  the  principal  is  liable.  The  law 
on  this  point  is  the  same  as  in  the  case  of  master  and  servant, 
which  will  be  explained  in  another  place.* 

856.     An    agent   is    a    bailee    of   services,    and  owes  to  his  i>"'i«'j »' t]"® 
principal    the      duty     in     §813.       There    is     usually    also     an    pnnoipai- 
express    or    implied    contract     on    his    part    to    use     due    care 
and    skill    about    the     principal's     business.       He     is    bound    to 
obey    the    principal's    lawful    orders,    and    is   liable    in    damages 
if  he  does  not.      Whether   or  not  he  is  entitled  to  compensation  Agent's  right 
for  his  services  depends  upon  the   contract   between  him  and  his       tion. 
principal,  or    upon   the    existence    of   an   obligation   of   the    sort 
mentioned  in    §758  arising  from   the    acceptance    of  his  services 
by  the  principal;  otherwise  he  has  no    such  right  in  general,  but 
a  contract   may   be   implied   from    usage    or   the    nature    of  his 
business.  __^ 

«  Bee  I  1005,  1006. 
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If.  t's  rigiit         The  agent  -also  has  generally   a    right,    either  by  an  express 

a  le-imbnrse-  °  °  f     it        ■  •  •         n 

menti      or  implied  contract  or  by  a  non-contractual  obligation  arising  from 

the  rendering  of  services   or   as   a   meritorious   obligation,   to  be 

reimbursed   by   the   principal  for   all  expenses   properly   incurred 

by  him  for  the  latter  in  the  course  of  his  agency. 

Eevocation  Sht.    The  agcnt's  authority   is  in   the   nature  of  a  license 

of  agents  °  ' 

authority,  to  act  for  his  principal,  and  like  licenses  generally  is  revocable 
at  the  principal's  pleasure,  unless  coupled  with  an  interest.     But 

Notice  to  it  may  be  necessary  for  the  principal  to  give  notice  to  persons 
with  whom  the  agent  has  been  in  the  habit  of  dealing  of  the 
revocation;  otherwise  if  the  agent  goes  on  dealing  with  them 
in  the  principal's  name,  the  prindpal  may  be  estopped  to  deny 
the  continuance  of  the  agency.  Thus  if  a  master  has  been  in 
the  habit  of  buying  goods  on  credit  from  a  particular  tradesman 
through  his  servant,  and  discharges  the  servant,  he  ought  to 
inform    the    tradesman  of  that  fact.      K  he    does   not,    he  may 

ievooationby  have  to  pay  for  goods  that    the   servant   afterwards   buys.     The 

dentil.  -  ,  . 

agency  is  also  terminated   by   the   d&ath  of  either   the  principal 
or  the  agent. 
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CHAPTER    LVI. 

PAETNEESHIP 

858.     "  Partnership   is   the    relation   which  suhsists  hetween  Partnersiiip 
'persons   who   have    agreed    to    combine    their   property,    labor  or 
skill  in  some  business,  and  to  share    the  profits  between  them," 
provided   the   association   is   not   incorporated.      The    partnership 
is  also  called  a  firm.      The   agreement   need   not   be  in  writing,  ^^^^l^* 
though   it   usually  is.      There  is  no  provision  in  England  or  the 
United  States  for  the  registration  of  partnerships,  as  in  Germany, 
Japan  and  soTne  other  countries. 

It  was  formerly  held  as  law  in  England,  and  probably  ^^^^^^^^ 
still  is  so  in  most  of  the  United  States,  that  every  association  '"**"• 
for  the  purpose  of  making  and  sharing  profits,  whether  of  a 
continuous  business  or  of  a  single  adventure  or  transaction,  if  not 
a  corporation,  must  necessarily  be  a  partnership  and  impose 
upon  each  of  the  associates  all  the  liabilities  of  a  partner,  the 
most  important  of  which  is  an  unlimited  hability  for  all  debts 
incurred  in  the  business,  notwithstanding  the  parties  did  not 
know  that  their  association  amounted  to  a  partnership  and  even 
though  they  intended  and  expressly  declared  that  it  should 
not  be  one.  That  is,  if  parties  enter  into  an  association  that 
in  fact  has  the  attributes  of  a  partnership,  it  is  a  partnership, 
whatever  they  may  choose  to  call  it  This  renders  it  very  . 
difficult,  and  in  most  cases  impossible,  for  a  firm  to  hire  a 
clerk,  agent  or  servant,  and  for  the  sake  of  stimulating  him 
to  zeal  and  fidelity  make  his  pay  depend  upon  the  profits  oi 
the  business,  without  involving  him  in  the  responsibilities  of  a 
partner.     That    sort    of   compulsory    oi    involuntary  partnership,  Partaership 

■  1       p         1        1  />  M      I  <    1  as  to  tbird 

however,  is  only  for  the  benent   oi    third   persons ,    as   to    them     persona, 
the  as  ociates  are  liable  as  partners      But  as  between  themselves 
their  rights  and  duties  are  such    as    are    declared  by  their  agree- 

i  Indian  Contract  Act  g  289 


594  PRIVATE   LAW. 

ment;  so  that  though  a  clerk  or  servant  hired  in  the  manner 
just  mentioned  might  be  responsible  to  creditors  of  the  firm 
as  a  partner,  he  would  have  a  right  to  be  indemnified  by 
his  employers  for  the.  entire  amount  he  was  thus  compelled  to 
pay,  which  is  different  from  the  right  of  one  partner  against  another. 
But  by  a  case  decided  in  the  House  of  Lords  in  1860  it 
was  settled  that  the  law  was  different  in  England,  and 
that  whether  a  person  who  was  employed  in  a  business 
and  paid  by  a  share  of  the  profits  was  a  partner  or  not 
depended  upon  the  intention  of  the  parties,  though  the 
prima  facie  presumption  is  that  he  is  a  partner.  This  rule 
has  been  adopted  in  the  recent  English  partnership  act.  In 
Famishing  \^j^    countries    also   statutes    have    been    passed    to    enable    a 

money  to  ^ 

partnerships.  pgj.gQjj  ^  furuish  money  to  a  trader  or  a  firm,  or  to  be 
employed  by  him  or  it  and  receive  compensation  out  of 
the  profits,  under  certain  conditions  without  becoming  liable  as 
a  partner. 

In   the    United  States   such    an    advance    of   money   must 

^umited"  usually  be  by  meg.ns  o^  what  is  called  a  special  or  limited 
partnorships.  pg^yj.jjgj.g]^p_  ijij^g  person  advancing  the  money  becomes  a  special 
partner,  and  receives  a  share  of  the  profits  in  return  for  the 
use  of  the  money,  but  is  not  personally  liable  for  the  debts  of 
the  firm,  though  of  course  he  takes  the  risk  of  losing  the  money 
which  he  puts  in.  To  prevent  frauds  on  persons  who  might 
be  induced  to  deal  with  the  firm  on  the  credit  of  the  sp^ial 
partner,  it  is  provided  that  his  name  shall  not  appear  in  the 
iirm  name  and  that  the  partnership  agreement  shall  be  in 
writing  and  be  filed  in  some  designated  public  office  where  any 
one  may  inspect  it. 

Profits  and  Profits  are   the    gains    or   net   receipts   ot   a    business  aftei 

gioss  recejptB,  '^  *. 

deducting  its  expenses.  They  differ  therefore  from  the  gross 
receipts  or  total  income  of  the  business,  out  of  which  expenses 
toS^^oss^'^^  still  to  be  paid  or  deducted.  An  agreement  to  share  the 
receipts,  grogs  receipts  of  a  business  is  not  a  partnership,  as  for  instance 
if  an  agent  is  paid  by  a '  commission  on  the  money  received 
for  goods  sold  by  him,  or  the  proprietor  6f  a  theatre  lets 
it  to  the  manager  of  a  theatrical  troupe  and  receives  a  part  of 
the  admission  fees  in  lieu  of  rent. 
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859.  A  partnership  usually,    but   not  always,  has  a  distinc-     The  firm 
tive  farm  name,    which    may   contam  the  names  of   some    or  all 

of  the  individual  partners  or  may  he  arbitrarily  chosen.  A 
firm  name  resembles  a  trade-mark  and  is  subject  to  nearly  the 
same  rules. 

860.  A  partnership,  unlike  a  corporation,  is  not  an  artificial  ^o'^'°T^^ana 
person    distinct   from   the    individuals    who   compose    it.     It  can    ^'"^''^a- 
not   therefore    as    a   person    hold   property,    make    contracts,    be 

guilty  of  wrongs,  sue  or  be  sued.     Its  rights,  duties  and  liabilities 

pertain  to  the  partners  as  individuals       Personal  property  of  the  Personal  pro. 

firm  belongs  to  the  partners,  jointly.      But   by  the  mercantile  law 

the  right  of  survivorship,  ^  which  existed  at  common  law  as  to  joint 

property  generally,  did  not  obtain  among  partners,  but  on  the  death 

of  a  partner  his  personal  representative  became  owner  in  common 

with  the  surviving  partners.      Jus   accrescendi  inter  mercatores 

locum  non  habet.      Eeal   property    held   for   partnership  use  may  Beni  property 

be  held  by  the  partners  in   joint  tenancy,   but  for  convenience's 

sake  it  is  often  vested  in  one  or  more  of  the  partners  as  trustees 

for  the  firm.      Debts    due   to    or    from  the  partnership  are  joint      oeUa. 

at  law,  and  on  the  death  of  one   partner  survive    to    or  against 

the  others.      But    when  the  survivors  receive  payment  they  must 

a<!C0unt   to   the    representatives    of  the    deceased    for   his  share, 

and   if   they   pay   a    debt   due    from   the  firm  they  are  entitled 

to    contribution    from   his    estate       In    equity    debts    against    a 

firm  are  regarded  as  joint  and .  several,    and  '  firm   creditors  may 

proceed    directly     against    the     estate     of    a    deceased    partner. 

On  all  claims    against   the    firm    each    partner   is  personally  and  sesponsibrnty 

•1  1  1  -c  -I  1  •      .  of  partners. 

unlimitedly  responsible ;  but  if  any  one  pays  more  than  his  just 
proportion,  the  others  must  reimburse  him. 

861.  Suits  by  or  against  the  partnership-  must  be  brought  Suits  by  and 
by  or  against  all  the  individual  partners  jointly,'  as  if  no  ^°'' 
partnership  existed.  If  a  judgment  is  rendered  against  them, 
either  the  partnership  property  or  the  private  property  of  .any 
partner  may  be  seized  to  satisfy  the  judgment,  as  in  the  case 
of  ordinary  joint  debtors.  And  if  a  creditor  of  one  partner 
sues  him  for  a  debt  of  his  own  and  gets  judgment,,  he  may 
. • 

2  Ste  i  259. 
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seize    the    partnership    property    just     as    he    might    any    other 
property    in    which    his    debtor   had    an  interest.      But   by   such 
a    seizure    the    private    creditor   gets   only   the   interest    of   hia 
debtor   in   the   property   subject   to    all   the   legal  and  equitable 
rights  of  the    other  partners    and    of  the    creditors  of  the  firm, 
Baits  to  the  as    wiU   be    presently    explained.'      In    some    places   by   statute 
firm  name.   ^  pg^j.jjjgjgijip  jg    ^t   prcscut   for  Convenience's  sake   permitted  to 
sue  and  be  sued  in  its  firm  name ,    and    on   a  judgment  against 
it  in  such  a  suit  the  private    property   of    a   partner  usually  can 
not  be  seized  without  farther   proceedings  being  had  to    obtain  a 
judgment  against  him  personally. 
The  partners'         862.    Although  SO  far  as  legal  ownership  of  the  partnership 
assets   and   legal   responsibility    for   its    debts    go,    the     partners 
stand  simply  as  joint  owners,   joint   creditors    and    joint  debtors, 
yet  as  between  themselves  their  actual   interests    in  the  partner- 
ship may  be  very   different.      A    partner's    interest    is    only  the 
value  of  what  would  come  to  him  if  the  partnership  were  settled 
up,    all    debts    and    claims    against    it    paid,    and    the    residue 
distributed  among  the    partners    according    to    the    terms   of  the 
partnership  agreement,  allowing  for    any   indebtedness   that  may 
exist  from  him  to  the  firm,  as  when  for  instance  he  has  akeady 
drawn    out    more    than   his    share    of  the    profits,    or    from  the 
firm  to  him,  as  when  he  has   paid   claims    against   the  firm  out 
of  his  own  property       Prima  facie   and   unless  the  partnership 
agreement   provides    otherwise,    the   interests    of  the  partners  in 
the   firm   are    equal,   and    they   share  profits  and  losses  equally. 
But  a  different  agreement  may  be  made. 
■■"totf^art-         ^^^"     UiJ^ss   there    is    an  agreement   to  the  contrary,  each 
nersintosB.  partner  must  use  due  diligence  in  attending  to  the  business  of  the 
partnership,  and  has  equal  powers  and  rights  with  the  others  in  the 
management  of  the  business.     In  case  of  a  difference  of  opinion, 
reMiOT^    the  majority  must  decide.      Partners   occupy   a   fiduciary  relation 
as   to    each   other.     Bach   is    entitled    to   full   information  from 
the  others  as  to  the  partnership  affairs,  and  no  one  is  permitted 
to    make   any    secret  gain   to   himself   out    of  the    partnership 
business  or  property  or  by  carrying  on   a  business  in  competition 
» 

*  See  next  section. 
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Novation. 


with  the  firm.    If  he  does,  he  must   account   for   it  to  the  firm. 
The  same  principles  apply  here  as  in  the  case  of  trustees." 

A  share  in  a  partnership  is  not  transferable.  No  new 
partner  can  be  admitted  without  the  consent  of  all.  If  a  new 
partner  is  admitted,  he  does  not  become  liable  for  existing  debts 
or  claims  against  the  firm,  and  a  partner  who  retires  from  a 
firm  does  not  thereby  free  hunself  from  such  liability.  But 
when  a  partner  goes  out  and  a  new  one  comes  in  in  his  place 
a  novation  ^  of  a  firm  debt  may  be  made  with  the  creditor's 
consent,  the  retiring  partner  being  discharged  and  the  new 
comer  stepping  into  his  place  as  debtor. 

As   a   general   rule   each   partner   has   authority   to  act  for  Anthority  to 
the  firai  in   the   transaction   of  its   business,    and   his   acts  and    '^*fii°m!'" 
agreements  are  binding   upon   the   other   partners.     It   is   often 
said  that  each  is  agent  for  the   othera.     The   partners   may   by  Limitations 
agreement  among  themselves   limit   the   powers   of  some  one  or  "authoruyf 
more   of  their   number,   for   instance   by   a    stipulation    in    the 
partnership  articles  that  no  partner  shall   execute   any  negotiable 
instrument  in  the  name  of  the  firm,    or   may    even  provide  that 
the  management   of  the    business   or   of  certain   branches    of  it 
shall  be  entirely  in  the  hands  of  some  partners  to  the    exclusion 
of  the  others.    Such  agreements  are  binding  among  the  partners 
themselves,  and  any  partner  who    violated   the   agreement  might 
be  liable  in   damages  to   his   co-partners.     But   as   to    outsiders 
they  are  rather   in   the   nature   of  instructions   given  to   agents 
than  limitations   on   their   powers.^      They    do   not   prevent    the 
partnership    from    being   bound    to    persons    who    deal    with    a 
partner,  in  matters  relating  to   the   partnership   business    and  in 
which   a   partner  would   ordinarily   have   power   to   act   for  ^the 
firm,  knowing  him  to  be  a  partner  but  having   no   notice  of  his 
want  of  authority.    The  Uability  of  partners  for  each  other's  torts      Toxts. 
depends  upon  the  ordinary  rules  of  agency. 

864.    A   partnership  may  be   dissolved    without    a    decree  Dissolution  of 
of  a  court ;    by   the   expiration   of  the   time   for   which   it   was 
constituted;   by   mutual  consent;   by   a   notification   by  any  one 
partner   to   the   otherti   that  it   is   dissolved,   if  the  partnership 


partnership. 


*  See  i  784. 
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was  not  constituted  for  any  fixed  time,  but  if  the  partnership 
agreement  has  fixed  the  duration  of  the  partnership,  one  partner 
can  not  dissolve  it  or  withdraw  from  it  without  the  consent  of 
the  others,  unless  the  right  to  do  so  is  reserved  in  the  agreement ; 
by  the  death  of  one  partner;  by  the  alienation  of  one  partner's 
interest  by  operation  of  law,  as  in  the  case  of  bankruptcy. 
Dissolution  The  dissolution  of  a  partnership    may  be  decreed  by  a  court 

by  decree  o£  .  .  .  , , 

a  court.  Qf  equity;  if  one  partner  becomes  msane  or  m  any  way  mcapable 
of  performing  his  part  of  the  contract,  or  liable  to  a  criminal 
prosecution,  or  so  conducts  himself  that  it  becomes  not  reasonably 
practicable  for  the  other  partners  to  carry  on  business  with 
him,  or  assigns  or  incumbers  his  interest  in  the  firm;  or  if  the 
business  of  the  partnership  can  not  be  carried  on  ezcept  at  a  loss. 

Liquidation.  gQ^^    Qu  dissolution  it  is  usual  for  the  partners  or  the  court 

to  appoint  some  one,  generally  one  or  more  of  the  partners,  to 
wind  up  and  settle  its  affairs.  If  that  is  not  done,  the  former 
partners  contiuue  to  have  the  powers  of  partners  so  far  as  is 
necessary  for  that  purpose,  but  not  for  engaging  in  new  business. 
The  assets  of  the  firm  must  be  disposed  of,  its  debts  paid, 
what  is  left,  if  anything,  of  the  assets  distributed  among  the 
partners,  and  all  debts  and  claims  of  the  partners  among  them- 
selves adjusted  'and  settled. 

LicLuidationat         If  the    firm    and   all   the   individual   partners    are   solvent, 

law.,  ■  ,^ 

the  rights  and  claims  to  be  taken  account  of  in  the  liquidation 
are  generally  legal  ones  only,  and  it  is  usually  not  necessary  to 
resort  to  a  court  of  equity  for  assistance,  unless  disputes  arise 
necessitating  the  taking  of  a  general  account  between  the  part- 
ners, which  can  be  done  more  conveniently  in  equity  than  at 
law.  The  obligations  which  the  partners  owe  to  each  other  and 
to  the  firm  creditors,  and  even  those  between  surviving  partners 
and  the  representatives  of  a  deceased  partner,  are  legal  debts, 
not  trusts. 

^n°''^uit™  ^^^   ^°   °^®®    ^^  *^®    insolvency   of  the  firm  or  any  of  the 

partners,  as  in  other  cases  where  the  assets  of  an  insolvent  are 
to  be.  administered,  certain  equitable  claims  and  preferences  arise, 
and    equity   interferes    to    marshal    the    assets'    and     effect    an 

''  See  i  674. 
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equitable  distribution.     In  equity  and  in  bankruptcy  the  creditors  Morshaiinge. 
of  the  firm  are    entitled    to   be    paid    out    of  the    firm  property  '^*™„a'flrm' 
in  preference  to  the   creditors   of  the    individual    partners ;    only    "e'litors. 
what   is   left    of  the   partnership    assets   after   its  creditors  have 
been  paid   in  full   can    go   to   the    private    creditors.      And    the 
latter  in  like  manner  have    a    prior    claim    against   the    separate 
property    of  the    partners.      Neither    class    of   creditors    will    be 
permitted  to  enforce  judgments    obtained  by   them    at   law  so  as 
to  interfere  with  such  preferences. 

866.     A   joint    stock   company,    often    called  simply  a  com-   ^°^*^* 
pany,  in  England   is    a    peculiar   kind    of    a   partnership,  usually 
composed    of    a    large  number    of   persons,    the   interest   of  the 
partners  in  which  is  called  stock  and  is    divided   into  transferable 
shares,  as  in  a  corporation,  and  whose    affairs    are  managed,  like 
those    of  a    corporation,    by    a    board    of   directors    and    elected 
officers.      It   can   hold    property    which    is    separate  from  that  of 
its    members,    and   can   make   contracts    and    sue    and   be    sued 
in  its  company  name  as  if  it   were    an    artificial  person,  though 
legally  it  is  not  regarded  as  a  corporation.      The    liability   of  its  ^^u^fteT 
stockholders  for  its  debts  may  be  unlimited,    like  that  of  ordinary    «o™»=''''«"- 
partners,  or  may  be  limited   to    the   value    of  their    shares.'      If 
the  latter   is   the    case,    the   company's    name    must    contain  the 
word    "Limited,"    so    that   persons    who    have    dealings   with   it 
may  be  informed  of  the  fact.      In    a   few    of  the  Uiaited  States  in  ae  unitea 

•  *'  states. 

sfuch  companies  may  exist,  but  they  are  not  common.  Generally 
in  the  United  States  the  name  joint  stock  company  denotes  a 
kind  of  corporation.  ^ 

8See§1025.  »  See  2  1026. 
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CHAPTER    LVII. 

CIVIL  INJUBIES. 

Elements  of  867.    To   Constitute   a   civil  injury   both   a  breach  of  duty 

a  6ivii  injury.  ^^^  a  vioktion  of  right  are  necessary.*     This  is  usually,  hut  less 

•    correctly,   expressed  by   saying  that   there    must  be  both  wrong 

and   damage,    injuria    et    damnum.      Mere  violation  of   right 

or   damage   not   due   to   a   breach   of  duty  is   called   damnum 

absque  injuria,  and  no  action  will  lie   for   it,  as  where  property 

is  damaged  by  a  nuisance  which  is  authorized  by  the  legislature, 

or  a  person  is  subjected  to  pecuniary  loss  by  business  competition. 

But  any  violation  of  right,  however   trifling,   if  the   conseq-uence 

of  the  breach  of  a  corresponding  duty,   is   a  wrong;   the   extent 

of  the    violation   is   of  no   importance   on   the   question  of  the 

existence  of  a  wrong,  though  it  may  be  of  the  utmost  importance 

as  to  the  amount  of  damages  that  can  be  recovered  in  an  action 

for  the  wrong.    It  is  just  as  wrongful  to  tap  a  man  lightly  with 

a  switch  as  to  knock  him  down  with  a  club. 

Connection  The  vi(Jlation  of  right   must  actually   be  the   consequence   oi 

breach  of  duty  the   brcach   of  dutv.    If  it   would   have   happened   equally   had 

and  violation  ■'  rrn  •  •      •   i 

of  right,  tiiere  been  no  breach  of  duty,  there  is  no  wroi^.  This  pnnciple 
is  of  frequerit  application  in  cases  of  alleged  fraudulent  misrepre- 
sentation. It  has  already  been  explained  that  an  intent  to  defraud 
includes'  an  intent  that  the  false  representation  shall  be  believed 
and  acted  upon  ;  so  much  is  essential  to  the  breach  of  duty. 
But  to  the  actual  commission  of  a  fraud  it  is  also  necessary  that 
it  be  in  fact  believed  and  acted  upon,  otherwise  the  false  repre- 
sentation does  not  become  the  cause  of  any  damage. 
Huraiityci  It  is  uot  neccssarv  however   that  the   breach  of  duty  be  the 

causes.  "  ■' 

sole  cause  of  the  violation  of  right ;   it  is  enough   if  it  be  one  of 
a  number    of   concurring    causes,    provided   that   without   it   the 

1  See  3  279. 
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violation  of  right  -would  not  have  happened.  Thus  if  A  wrong- 
fully places  an  obstruction  in  a  stream,  and  then  B  wrongfully 
turns  into  the  stream  more  water  than  in  its  obstructed  condition 
it  can  carry  off,  and  as  a  consequence  of  the  two  acts  the  water 
is  set  back  upon  and  floods  C's  land,  though  that  would  not 
have  happened  as  a  result  of  either  of  the  acts  alone,  A  and  B 
are  each  guilty  of  a  tort  and  liable  to  G  for  the  entire  damage. 
So  if  a  passenger  on  a  ship  is  hurt  in  a  collision  with  another 
vessel  due  to  the  combined  negUgence  of  the  masters  of  both, 
each  master  is  responsible  for  the  injury. 

If  a  wrong  has  once  been  completely  committed,  nothing  that  e*'"*  °'  ^y-^' 
happens  afterwards  will  affect  its  character  as  a  wrong.  Thus  events. 
if  goods  are  tortiously  taken  and  afterwards,  before  any  action  is 
brought,  restored  to  the  owner,  that  does  not  purge  the  wrong 
nor  take  away  the  right  of  action ;  though  it  will  reduce^  or  in 
technical  -  language  mitigate,  the  damages  recoverable.  A  ware- 
houseman who  has  goods  on  storage  is  hable  to  the  owner  for  a 
negligent  injury  to  them,  although  after  the  injury  they  are 
totally  destroyed  by  accidental  fire  without  the  warehouseman's 
fault,  so  that  the  owner  would  have  lost  his  goods  in  any  event 
and  the  first  injury  has  really  done  him  no  harm. 

868.  To  make  a  wrong  the  duty  broken  and  the  right  violated  ^^l^ncT^ 
must  correspond  to  each  other.  If  a  breach  of  duty  is  followed  only  *''ae*S^iitr^ 
by  the  violation  of  a  right  to  which  that  particular  duty  does  not 
correspond,  there  is  no  wrong.  Thus  where  the  plaintiff  had  con- 
tracted with  a  township  to  board  all  its  paupers  and  supply  them 
with  necessaries  for  a  gross  sum  per  annum,  and  the  defendant 
beat  one  of  the  paupers,  in  consequence  of  which  he  became  sick 
and  the  plaintiff  was  put  to  expense  in  taking  care  of  him,  it 
was  held  that  no  action  lay  by  the  plaintiff  against  the  defendant. 
The  duty  broken  was  that  in  §  690,  which  corresponds  to  rights 
of  bodily  security.  But  the  plaintiff  had  no  right  in  the  bodily 
security  of  the  pauper.  The  only  right  of  the  plaintiff  which  was 
violated  was  that  of  pecuniary  condition,  to  which  that  duty  does 
not  correspond.  Had  the  person  beaten  been  the  plaintiff's  wife 
or  child,    in    whose   bodily  security  he  had  rights,*  he    could  have 

«  See  H  981,  988. 
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recovered ;  and  so  he  could  if  the  defendant  had  done  the  act 
with  a  malicious  intention  to  put  the  plaintiff  to  expense,  thus 
breaking  the  duty  in  §  720,  which  does  correspond  to  the  right 
of  pecuniary  condition  For  the  same  reason  a  life  insurance 
company  can  not  have  an  action  against  a  person  who  kills  one 
of  its  policy  holders. 

Joint  torta.  869.     If  Several    persons   commit    a   tort  jointly,    they   are 

jointly  and  severally  responsible  for  it.  That  is,  they  may  be  sued 
jointly  in  a  single  suit,  or  separate  actions  may  be  brought 
against  them  and  judgments  got  against  each  one  for  the  entire 
wrong.  But  the  injured  party  can  have  but  one  satisfaction.  If 
one  tort-feasor  pays  the  sum  awarded  as  damages,  no  suit  can 
thereafter  be  brought  against  any  of  the  others ;  and  no  suit  then 
pending  against  the  others  can  proceed  and  no  judgment  obtained 
against  any  of  them  can  be  enforced,  except  for  the  costs  of  the 
proceeding." 

breachetoi  '^^^^  principle  applies   to  breaches  of  trust  by  joint  trustees, 

*■'■""•  as  a  general  rule,  so  far  as  each  is  to  blame  in  any  way  for  the 
breach  of  trust  or  has  consented  to  it.  But  generally  one  trustee 
is  not  responsible  for  a  breach  of  trust  committed  by  a  co-trustee 
witliout  his  consent  or  connivance  and  for  which  he  is  in  fact 
free  from  blame. 

Ss&no6  870.     Wrongful  conduct  is  divided  into  malfeasance,  misfeas- 

'"^meJ.^""'  ance  and  nonfeasance.  Malfeasance  means  an  act  which  is  in  itself 
unlawful  without  regard  to  the  manner  iu  which  it  is  done,  such  as 
beating  a  person  or  taking  his  property  without  legal  justification.- 
Misfeasance  means  doing  a  lawful  act,  i.e.  an  act  which  would 
be  lawful  if  done  properly,  in  an  improper  manner,*  e.g.  making 
an  excavation  on  the  edge  of  one's  own  land  without  taking 
proper  precautions  to  prevent  adjacent  lanJ  from  caving  in,  or 
navigating  a  ship  in  a  careless  and  unskilful  manner  in  a  crowded 
channel.     Nonfeasance  is  mere  omission,  e.g.  not  payino-  a  debt. 

'7^'^^t^  ^'^\-    ^^®°  ^^  ^^^  ^^^^   consequence    of  an    unlawful  act 

a  thing  is  placed  where  its  mere  presence  violates  a  right,  and 
continues  there,  as  for  instance  if  A  wrongfully  builds  a  house  or 
places  stones  or  rubbish  on  B's  land,  -the  act   itself  is  deemed  to 


wrongs. 


>  See  i  760  ad  fin.  *  See  J  695, 
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continue,  the  wrong  is  called  a  continuing  wrong,  and  each  day's 
continuance  is  a  separate  wrong  for  which  a  separate  action  will 
he.  Thus  in  the  example  just  given  B  may  have  a  fresh  action 
against  A  every  day  that  the  nuisance  remains  upon  his  land, 
the  act  of  placing  it  there  is  considered  to  be  done  or  repeated 
each  day.  But  if  on  any  ,day  he  omits  to  begin  a  suit  and 
afterwards  does  sue,  he  must  treat  the  whole  continuance  of  the 
injury  up  to  the  time  of  suing  as  a  single  wrong,  except  so  mucu 
of  it  as  he  has  already  begun  aiit  for. 
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CHAPTER    LVIII. 

PAKTICULAE  WRONGS. 
Specific  872.    Certain  kinds,  but  not  aM  kinds,  of  civil  injuries  have 

wrongs.  ,        , 

received  specific  names.  The  distinctions  between  these  depend 
Bometimes  upon  the  rights  and  duties  which  are  violated.  If  this 
were  always  the  case,  no  description  of  the  wrongs  separate  from 
that  of  the  rights  and  duties  themselves  would  be  necessary.  But 
very  often  the  ground  of  the  classification  is  the  presence  of  other 
elements,  so  that  violations  of  the  same  right  and  duty  may 
constitute  different  kinds  of  wrongs,  or  violations  of  different  rights 
and  duties  be  put  together  under  the  same  name.  To  a  con- 
siderable extent  the  grouping  has  been  determined  by  historical 
accidents,  and  particularly  by  the  ancient  forms  of  procedure 
at  law,  and  so  far  forth  is  devoid  of  any  scientific  or 
logical  basis. 
cjMsrfication  Injuries  maj  be  divided -into  injuries  to  the  person,  to  land, 
to  incorporeal  things,  to  personal  property,  to  pecuniary  condition, 
and  to  obligations.  Those  divisions  are  not  quite  mutually 
exclusive,  but  overlap  upon  each  other  to  some  extent.  There  is 
one  species  of  wrong,  however,  known  as  trespass,  which  falls 
into  several  of  those  classes,  and  therefore,  as  being  of  a  .some- 
what general  character,  will  be  first  discussed. 
Trespass.  873.     A  trespass  is  a  direct  and  forcible  injury  to  the  person 

or  to  tangible  property.  The  right  violated  is  the  right  of  bodily 
ThejKi|W  Security,  the  right  of  mental  security  mentioned  in  §  421> 
or  some  property  right  in  land  or  chattels  which  includes  the  right 
of  present  possession.  No  injury  to  property  is  a  trespass  as 
against  a  person  who  has  not  the  right  of  present  possession, 
and  no  such  person  can  sue  as  for  a  trespass.  Thus  if  A  is- 
tenant  for  years  of  land  and  B  the  reversioner,  and  0  wrong- 
fully enters  upon  the  land  and  tears  down  a  house,  or  if  A 
has  hired  B's  horse  for  a  month,  and  0  wrongfully  kills  it, 
C's  act  is  a  tort  against  both   A   and   B,  but  a  trespass  against 
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A  only.      It  18  not  a  trespass  against  B,  because  he  has  not  the 

right    of  present   possession.      Also   a    person    can  not  commit  a 

trespass  upon  property  which  he  has   in  his  own  possession,  even 

though  his  possession  is  wrongful  and  the  owner  has  a  right  of  pre- 

seiit  possession.      If  a  thief  steals  a  chattel  and  then  destroys  it, 

the  original  theft  was  a  trespass,  but  not  the  destruction.     The  duty     '^■^^^^^^ 

which  is  broken  in  a  trespass  is  the  one  in  §'  690,  or  §  691.     The 

meaning  of  a  direct  injury  has  been  already  explained.*    Force  in  Direct  dam- 

this  connection  does  not  mean  actual  violence.    It  means  merely  what 

is  stated  in  the  definition  of  the  duties,  that  the    wrong  must  be      ^o"^- 

committed    by  an    act,    not   by   a    mere    omission,    and  that  the 

violation    of  the    right   must  be    effected   by   means    of  physical 

contact    or,  when   the  right   is    that  of   mental    security,    by   an 

apparent  attempt  to  produce  such  a  contact  immediately.     Striking 

a  person  or  attemptiag  to  do  so,    entering  upon  land,   taking    or 

forcibly  and  directly  injuring  a  chattel,  if  wrongful,  is  a  trespass  ; 

but   poisoning   a    person's   cattle,   negligently    keeping  gunpowder 

BO  that  it    explodes   and   does    damage,    making   a    nuisance   by 

smells  or  ^slandering   a    person   is   not,    the    injury    being  either 

indirect  or  not  forcible.     The  wrongful  entry  of  cattle  upon  land,   ^"JJJ^^j^^ 

though  it  may  be  in    fact    the   indirect   consequence    of   a   mere 

omission  on  the  part  the  person  in  charge  of  them,    is  reckoned 

a  trespass,  the  act  of  the  cattle  being  imputed  to  their  possessor. 

There  is  a  like  imputation  if  a   man    intentionally   sets   his  dog 

on  to  bite  a  person;    but  injuries  by  ferocious    animals   generally 

are  not  trespasses,  being  regarded  merely  as  indirect  consequences 

of  their  possessors'  omission  to  restrain  them. 

874.     Coming  now  to  wrongs  especially  against  the  person;    injuries  to 
a  trespaiss  involving  a  violation  of  the    right  of  bodUy  security, 
such   as  striking  a  person   or  even  •  wrongfully  touching  him,   is 
known   as  a  battery ;   and  one  which  consists  in  an   attempt  to     Battery 
commit  a  battery,  in  violation  of  the  right  of  mental  security  and 
of  the  duty  in  §  691,  is  an  assault.     Since  every  battery  includes  an    Assault. 
assault,  the  compound  name  assault  and  battery  is  often  used. 

As  has  been  already  said,  any  violation  of  the  right  of  liberty  ^"^^^^j^s"''" 
is  an  imprisonment ;  if  wrongful,    it  is  called    false    imprisonment. 


»  See  i  234. 
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False  imprisonment,  when  it  takes  place  under  the  mandate  of  a 
court,  must  he  distinguished  from  malicious  prosecution  or  ahuse 
of  process,  which  are  separate  wrongs.  In  false  imprisonment  the 
imprisonment  itself  is  wrongful.  But  imprisonment  pursuant  to 
a  mandate  of  a  court  is  wrongful  only  if  the  mandate  is  void 
or  is  afterwards  set  aside  for  irregularity.  If  A  institutes  a 
prosecution  against  B  on  a  false  charge  of  crime,  and  a  magistrate 
on  A's  complaint  issues  a  warrant  for  B's  arrest,  the  fact  that  B 
is  innocent  and  the  prosecution  groundless  does  not  make  the 
warrant  void  or  irregular ;  it  is  merely  erroneous,  and  the  arrest 
and  consequent  imprisonment  are  lawfuL  If  A  has  made  the 
charge  maliciously  and  without  probable  cause  he  may  be  guilty 
of  a  malicious  prosecution,  but  not  of  false  imprisonment.  For 
an  innocent  man  to  be  arrested  and  tried  for  a  crime  is  indeed 
a  great  hardship ;  but  the  administration  of  criminal  justice  could 
not  go  on  if  he  were  permitted  to  treat  the  prosecution  when 
instituted  in  good  faith  as  a  tort  against  him. 

"'"m.""*  "^6  wrongs  known  as  slander  and  libel,  which  involve  viola- 

tions of  the   right   of  reputation,    have   been    already  described. 

maTtSm.  Scaudal  against  judges,  high  public  officers  and  in  England 
noblemen  is  called  scandalum  magnatum,  and  in  this  class  of 
cases  derogatory  words  may  be  actionable  which  would  not  be  if 
spoken  of  a  common  person. 

if^aiTinge.  Jactitation    of   marriage   is    where    one  person  falsely    and 

maliciously  boasts  or  gives  out  that  he  or  she  is  married  to 
another,  whereby  a  common  reputation  of  their  matrimony  may 
ensue.    It  is  a  wrong  under  the  ecclesiastical  law. 

Seduction.  Seductiou  *  is  the  having  illicit  sexual  intercourse  with  a  woman 

with  her  consent  in  violation  of  the  rights  of  her  husband  or  master.' 
It  is  not  a  wrong  against  the  woman  herself,  because  of  her  consent, 
unless   she  is  so  young   as  to  be  legally  incapable  of  consenting.'' 

Adultery.  Having  illicit  intercourse  with  a  married  woman  in  violation  of  her 
husband's  right  is  called    also    adultery  or    criminal  conversation." 


*  For  the  meaning  of  seduction  in  the  criminal  law  see  |  1167. 
8  These  rights  belong  to  the  law  of  abnormal  persons. 

*  A  certain  age,  usually  from  twelve  to  sixteen,  is  in  most  places  fixed 
by  statute,  under  which  a  girl  is  deemed  incapable  of  consenting. 

6  Usually  written  crim,  con. 
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Abduction   is  taking  a  wife  from  her  husband's  custody  in  viola-  Abduction. 
tion  of  his  rights,    or    a   child,  ward    or  apprentice  from  that  of 
his  parent,  guardian  or  master. 

875.  Of  injuries  to  land  the  most  important  is  ouster,  which  ouster. 
consists  in  wrongfully  taking  or  keeping  possession  of  land  and 
excluding  the  rightful  tenant.  A  mere  wrongful  entry  upon  or  med- 
dling with  land  which  does  not  involve  taking  possession  of  it  is  not 
an  ouster  but  a  trespass.  The  original  entry  by  which  an  ouster  is 
accomphshed  is  usually  a  trespass,  but  the  continuance  of  the 
wrongful  possession  is  not,  because  the  intruder  gets  by  his  ouster 
an  estate  in  the  land.  But  when  the  rightful  tenant  has  recovered 
the  land  by  re-entry  or  action,  and  thus  put  an  end  to  the 
defeasible  estate  of  the  wrong-doer,  he  is  then,  as  has  been 
explained  already,  "in  of  his  old  right,"  and  may  treat  the 
intruder  as  a  trespasser  in  respect  of  his  possession  and  all  acts 
done  by  him  upon  the  land. 

There  were  at  common  law  several  different  kinds  of  Abatement. 
ouster.  Abatement  was  where,  after  the  death  of  a  tenant 
in  fee  and  before  the  heir  or  devisee  had  acquired  seizin 
by  entry,  a  stranger  took  possession  of  the  land.  Intrusion  intrusion, 
resembled  abatement  except  that  it  took  place  after  the  termina- 
tion of  a  particular  estate  and  beforathe  entry  of  the  remainder- 
man or  reversioner.  Abatement  and  intrusion  are  now  impossible, 
because  neither  the  heir,  the  devisee  nor  the  tenant  in  expectancy 
is  required  to  make  entry  to  get  his  seizin,  but  is  considered  to  be 
seized  in  law  as  soon  as  his  right  accrues. 

Disseizin    is    where,    the    lawful    tenant    being     seized,    the    Disseizin. 
wrong-doer  enters  and   turns   him    out.      This    may    happen    at 
the    present    time.      An    ouster    which    at    common    law    would 
have   been  an   abatement  or  intrusion  will    now   be    a  disseizin. 
Disseizin    may   be   of  incorporeal   hereditaments ;    in    which   case 
it  can   not  be    an   actual   dispossession,    because  these    thing  are 
incapable  of  being  possessed  in  the  proper   sense,   but  it  depends 
upon    the    nature    of  the    right,    being    generally    some    sort    of 
disturbance  of  the    owner  in  his  means  of  coming  at  or  enjoying 
the     subject    of    the    right.      But    all    disseizins    of   incorporeal  p°/^^^']f^:g. 
things    are  only  so  at  the  election  of  the  disseizee ;    that  is,  only  liit™™^. 
if  he  chooses  to  acknowledge  himself  to  be  disseized  for  the  sake 
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of  using  certain  forms  of  remedy  provided  especially  for  cases  of 
disseizin.*  But  as  these  remedies  are  now  entirely  obsolete, 
such  theoretical  disseizin  is  of  no  importance.  In  the  above  three 
kinds  of  ouster  the  original  entry  was  unlawful.  But  in  other 
cases  the  entry  might  have  been  at  first  lawful,  bat  the  subse- 
quent possession  wrongftil. 
Mscontinu-  Discontinuauce  is  where  a  tenant  in   possession,  who  actually 

aiics. 

has  an  estate  in  the  land  which  he  can  lawfiilly  convey  to 
another,  attempts  to  convey  a  larger  estate  than  he  ought,  by 
a  conveyance  which  operates  at  common  law  and  not  under  the 
statute  of  uses,  i.e.  by-  a  tortious  conveyance ;  ^  for  example,  if 
a  tenant  in  tail  should  make  a  conveyance  in  fee  simple  by 
feoffinent  with  livery  of  seizin.  The  possession  of  the  new 
tenant  under  the  conveyance  is  rightful*  for  so  long  a  time  as 
the  former  tenant  might  have  lawfully  granted  it,  but  after  that 
it  becomes  a  wrongful  ouster  of  the  true  tenant.  Discon- 
tinuance is  at  present  impossible,  because  all  conveyance  are 
deemed  innocent,  so  that  such  an  ouster  would  be  now  a  disseizin 
or  deforcement. 

sforoement.  Deforcement  is  a  general  name  comprehending  all  the  above 
mentioned  kinds  of  ouster.  But  in  a  narrower  sense  it  denotes 
any  withholding  of  the  freehold  from  one  who  has  a  light  to 
it  but  who  has  never  had  possession,  which  is  not  comprised 
under  any  of  the  other  names,  e.g.  if  one  coparcener  takes 
exclusive  possession  and  keeps  out  the  other,  if  the  heir  takes 
possession  of  land  and  wiU  not  assign  the  widow  of  the  former 
tenant  the  one  third  to  which  she  is  entitled  as  dower,  or  if  the 
tenant  covenants  to  convey  his  estate  to  another  and  refuses 
to  do  so.»  So  keeping  a  man  out  of  an  office  which  is  freehold 
property  is  called  a  deforcement. 

S?td"rli.  -^1  ouster  may  also  be  committed  of  chattels  real;  but 
wrongfully  4ispossessing  the  owner  of  a  chattel  personal  is  not 
an  ouster. 


6  See  I  906. 
T  See  I  583. 

8  Though  it  was  formerly  subject  to  fbrfeiture;  see  ?  683. 

9  Hence    a    person    who    levies    a     fine    is     oaUed    a    deforciant. 
See  \  597. 
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Spoliation   resembles    ouster,    and  is  where  a  cierk  or,  incum-    SpoUatiou. 
bent  takes  the  profits  of    an   ecclesiastical    benefice    without  right 
under  a  false  claim  of  title. 

876.  Waste  is  also  a  species  of    mjury   to    land  of  which      waste. 
enough   has   been    said   elsewhere.       DUapidauon   is   a   kind   of  niiapiaatioD. 
ecclesiastical    waste,    where   the   incumbent   of  a   living  commits 
voluntary  or  permissive  waste  upon    the    property  attached  to  the 

living,  as  by  pulling  down  the   parsonage    house  or  cutting  timber 
upon  the  glebe  land. 

877.  Nuisance,    in    the    sense    of  a   wrong,"  is  any  wrong    Nuisanco. 
committed  by  the  instrumentality  of  a  thing  which  is  a  nuisance, 

and  by  a  breach  of  one  of  the    duties    specially  .  relating    to  such 
things.      When    a    nuisance    involves    a  violation  of  the  rights  of  pritatonuL 
the  whole  community  it    is   called    a   public   nuisance,    as   in  the      °^''^^' 
case  of  an  obstruction    placed   in    a    highway    or  navigable  river. 
When  only  the  rights  of  a  single  person   or   a  hmited  number  ol 
persons  are  violated,  the  nuisance  is  private. 

•  878.  Subtraction  is  an  injur}'  to  an  incorporeal  thing.  It  subtraction. 
consists  in  omitting  to  perform  any  duty  that  corresponds  to  the 
right  by  reason  of  tenure,  custom  or  prescription ;  such  as  the 
refusal  of  a  feudal  tenant  to  perform  the  services  bf  his  tenure 
or  a  refusal  to  pay  rent  service  ov  tithes.  If  by  ancient  custom  all 
persons  living  in  a  certain  locality  are  bound  to  have  their  corn 
ground  at  a  particular  mill,  it  is  a  subtraction  to  take  it  elsewhere  to 
be  ground.     But  a  refusal  to  perform  a  contract  is  not  a  subtraction. 

Disturbance  is  any  wrongful  violation  of  an  incorporeal  here-  Disturbance, 
ditament.  Thus  a  refusal  to  pay  tolls  is  a  disturbance  of  the 
franchise  to  take  tolls,  the  putting  in  cattle  by  one  who  has  no 
right  of  common,  or  the  putting  in  of  non-commonable  beasts  by 
any  one,  is  a  disturbance  of  a  right  of  common ;  and  so  is  the 
putting  in  by  a  commoner  of  more  cattle  than  his  right  allows. 
which  last  is  called  a  surcharging  of  the  common.  Wrongfully 
enclosing  a  common  and  so  excluding  the  commoners'  cattle, 
driving  them  off,  plowing  up  the  ground,  and  many  other  acts 
of  the  like  nature  are  also  disturbances  of  commons.  An  unlawful 
obstruction  of  a  way  is  a  disturbance  of  the  right   of   way.      To 


"See  I  705. 
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induce  by  Iraud  or  force  or  any  unlawful  means  a  man'a 
tenants  to  leave  him  is  a  disturbance  of  his  tenure  or  his  right 
as  a  landlord.  UnlawfuEy  setting  up  a  market  or  feriy,  and 
thus  drawing  custom  away  from  a  legally  established  market  or 
feny,  is  a  disturbance  of  the  franchise  of  the  latter.  Various 
interferences  with  the  rights  of  the  holder  of  an  advowson  are 
reckoned  among  disturbances,  for  instance  the  presentation  by 
an  unauthorized  person  of  a  clerk  for  institution,  or  the  refusal 
of  the   bishop   without   sufficient   reason    to    admit   the  patron's 

snrpation.  nominee.  A  usurpation  however  is  more  than  a  disturbance. 
Thit  happens  where  a  stranger  presents  a  clerk  and  he  is  actually 
admitted  and  instituted,  and  thus  becomes  the  de  facto  holder 
of  the  benefice.  The  effect  of  this  is  similar  to  that  of  a 
disseizin.  The  rightful  patron  is  ousted  from  the  entire  advowson, 
and  can  not  appoint  in  case  a  vacancy  occurs,  unless  he  has 
in   the    mean  time  got  back    his    right    by    proper    proceedings. 

Latringe-    Infringemeiits    of   patents,    copyrights    and  trademarks    resemble 

menta  o£  °  ^  j../o  n-i  n 

itents,  etc.  disturbance.  These,  especially  violations  of  copyrights,  are  collo- 
quially, and  at  present  even  occasionally  in  legal  language,  called 
piracy, 

njraiesto  8119.     Among  injurics  to  chattels  is  rescous  or  rescue,  which 

ia  where,    goods    having   been   lawfully   seized   for    a    distress   or' 

Eesouo.     under   the   mandate    of  a    court,    by    which   seizure    a    kind    of 

limited  property  right  is  acquired,   they    are  forcibly  retaken  from 

the  officer  or  person  holding  them  by  virtue  of  the  seizure.    When 

Pound-     cattle  are  distrained  damage  feasant  and  impounded,  a  rescue  of 

them  from  the  pound  is  called  pound-breach. 

jonversion.  880.     The  convcrsion  of  a  chattel  is  one  of  the  most  frequent 

and  important  wrongs  against  property.  It '  meant  originally 
that  a  person  who  had  found  a  lost  chattel  and  taken  it  into 
his  possession  refused  upon  demand  to  restore  it  to  the  owner 
and  appropriated  or  converted  it  to  his  own  use.  But  for  certain 
•easons  which  wiU  be  explained  hereafter"  it  was  found  con- 
venient to  extend  the  notion  of  conversion  and  to  make  it  cover 
as  much  ground  as  possible.  Consequently  it  now  includes  various 
kinds  of  unlawful  dealings  with  chattels  which  arc  hardly  capable 

"  See  I  925. 
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of  being  brought  under  a  single  definition  By  way  of  illustra- 
tion, holding  possession  of  a  chattel  obtained  by  an  unlawful  taking, 
the  refusal  of  a  bailee  to  restore  the  chattel  at  the  end  of  the 
bailment,  or  the  sale  and  delivery  of  it  by  him  to  a  stranger, 
is  a  conversion. 

The  right  which  is  violated  in  a  conversion,  as  in  a  trespass,    The  right 

,   ,  rt  r       i       violateLl, 

IS  a  right  of  property  which  includes  a  right  of  present  posses- 
ion. No  one,  even  though  he  be  the  owner  of  the  chattel,, 
can  sue  for  a  conversion  of  it  unless  at  the  time  of  the  wrong 
he  had  the  right  of  present  possession;  but  on  the  other  hand 
a  mere  bailee  who  has  that  right  may  sue.^  The  principle  how- 
ever applies  here  that  a  wilful  abuse  of  the  chattel  by  a  bailee 
terminates  the  bailment  and  revests  the  right  of  present  posses- 
Bion  in  the  bailor  at  the  latter's  option." 

But  not  every    violation   of  the    right    of   present  possession  Deprivation 

°  ^  *^  of  poBsessiont 

IS  a  conversion.  The  wrongful  dealing  with  the  chattel  must  be 
such  as  is  inconsistent  with  the  existence  of  the  owner's  posses- 
sion, such  as  a  taking  the  chattel  from  him,  its  destruction,  its 
retention  in  the  possession  of  the  wrongdoer  or  its  delivery  by 
him  to  a  third  person.  No  sort  of  wrongful  interference  with  a 
chattel  which  leaves  it  in  the  possession  of  the  owner  is-  a 
conversion  of  it.  Thus  where  the  defendant  had  a  herd  of  swine 
of  a  superior  breed  which  he  kept  in  a  pasture,  and  he  caught 
and  castrated  a  scrub  boar  of  the  plaintiff's  which  he  found 
running  with  his  herd,  the  court  said  that  the  act,  though  a 
trespass,  was  not  a  conversion  of  the  boar,  the  defendant  having 
taken  no  possession  of  it.  So  if  a  landlord  intending  to  distrain 
upon  his  tenant's  goods,  forcibly  prevents  him  from  removing 
them  from  the  premises,  that  is  not  a  conversion  of  the  goods 
because  the  tenant  remains  in  possession  of  them. 

In    order   to    amount   to    a    conversion   the    wrong  must  be    intention, 
intentional.      If  a  bailee  intentionally    destroys  the  chattel,  he  is 
guilty    of   a   conversion,    and    so    he   is  if   he  intentionally"  keeps 
possession    after   his    right    has  come    to    an    end;    but  not  if  it 

12  There  is  some  authority  for  saying  that  he  must  have  not  merely 
a  precarious  possession  but  a  special  property;  but  probably  that  view 
is  incorrect. 

18  See  J  802. 
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is  destroyed  by  his  negligence  merely,  or  if  his  failure  to  restore 
it  is  through  forgetfulness.  It  is  often  said  that  conversion 
includes  or  implies  some  assertion  by  the  wrongdoer  of  dominion 
over  the  chattel;  but  this  seems  to  mean  no  more  than  that 
the  wrongful  dealing  with  it  must  be  intentional  and  inconsistent 
with  the  owner's  possession.  Intention  here  means  simple  inten- 
tion only.  If  a  carrier  delivers  the  goods  entrusted  to -him  to 
the  wrong  person,  even  by  an  innocent  mistake  on  his  part  and 
after  the  use  by  him  of  the  utmost  care  to  find  out  the  person 
to  whom  dehvery  ought  to  be  inade,  he  is  guilty  of  a  conversion; 
and  so  is  a  person  who  by  mistake  takes  and  uses  another's 
goods  supposiag  them  to  be  his  own. 

Kinds  pt  881.     Subject   to   the   foregoing  general  requirements,  there 

seem  to  be  three  sorts  of  wrongful  dealings  with   chattels  which 

I^sessfon  amouut  to  conversiou.  (1)  Wrongfully  taking  or  holding  posses- 
sion of  a  chattel,  where  the  duty  broken  is  usually  the  general 
duty   as   to    possession   in    §  693    or   perhaps  the  duty   in  §  800. 

Tdiwr  (^)  Wrongful  delivery  of  a  chattel  by  the  possessor  to  a  third 
person,  as  where  a  carrier  or  warehouseman  makes  a  misdelivery 
or  the  bailee  of  a  chattel  sells  it  and  delivers  it  to  the  buyer. 
Here  the  duty  broken  is  usually  the  general  duty  as  to  inten- 
tional wrongs  in  §  718.  In  this  class  of  cases  the  deliveree,  if 
he  takes  the  chattel  in  good  faith,  may  acquire  a  rightful  posses- 

fhta'otule.  sion."  (3)  Any  use  of  or  deaUng  with  a  chattel  by  the  possessor 
of  it  in  excess  of  his  rights  of  use.  This  case  might  perhaps 
be  considered  to  include  the   preceding   one,    and  usually  involves 

iMfflion.  a  breach  of  the  same  duty.**  This  includes  the  injury  or  destruc- 
tion of  the  chattel  by  a  bailee,  and  the  frequently  occurring 
case  of  hiring  a  chattel  for  one  purpose  and  using  it  for  another, 
e.g.  driving  a  hured  horse  to  a  place  other  than  that  to  which 
he  was  hired  to  go. 

'Tefusar^  882.     Sometimes   a   demand   for   the   chattel   by  the  party 

injured  and  a  refusal  by  the  wrongdoer  to  comply  with  the 
demand  are  necessary  in  order  to  maintain  an  action  for  a  con- 
version. A  demand  and  refusal  may  be  material  either  as  an 
essential    element    in    the    wrong    or    as    evidence.      (1)  As    an 

"  See  I  750. 

15  See  also  i  794. 
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element  in  the  wrong.      If  a  person  has  a  rightful  but  precarious  as  an  element 

"  .  ,  in  the  wrong. 

possession  of  a  chattel,  his  possession  does  not  hecome  wrongful, 
and  so  does  not  amount  to  a  conversion,  until  a  demand  has 
been  made  upon  him  .by  the  person  entitled  to  the  possession. 
This  includes  •  many  cases  falling  under  the  exceptions  relating  to 
possession  mentioned  in  §§  760,  751.  Generally  when  a  person 
is  permitted  under  one  of  those  exceptions  to  taike  or  keep 
possession  of  a  thing  in  derogation  of  the  true  owner's  rights 
his  possession  is  merely  precarious,  and  he  must  restore  on 
demand.  But  a  wrongful  possession  is  itself  a  conversion,  without 
any  demand.  The  question  whether  the  possession  of  a  chattel  is 
rightful  or  wrongful  very  often  comes  up  in  the  form  of  a  question 
whether  an  action  will  lie  for  a  conversion  without  a  previous 
demand.  (2)  As  evidence  of  a  conversion.  If  it  is  shown  that  Aa  eYiaenc*. 
the  person  on  whom  the  demand  was  made  was  at  the  time  of 
the  demand  or  had  been  previously  in  possession  of  the  chattel, 
and  that  the  person  making  the  demand  had  at  the  time  of 
making  it  a  right  of  present  possession,  then  a  demand  and 
refusal  is  prima  facie  proof  of  a  conversion  by  the  former  at 
that  time;  i.e.  it  is  prima  facie  proof  of  any  and  all  facta  " 
necessary  to  be  proved  to  show  a  conversion  at  that  time,  for 
exampb  that  the  party  was  stiU  in  possession  and  able  to  comply 
with  the  demand,  that  his  possession  was  not  rightful,  or  that 
he  had  been  guilty  of  some  act  which  would  amount  to  a 
conversion  even  though  his  possession  were  rightful.  It  is  not 
evidence  of  any  one  specific  element  in  the  wrong  rather  than 
another,  but  generally  that  the  wrong  of  conversion  has  been 
in  some  manner  or  other  committed ;  so  that  the  burden  of 
proving  the  contrary  is  thrown  upon  the  party  who  has  refused 
to  deliver.  Thus  if  a  bailee  does  not  restore  the  chattel  to 
his  bailor  at  the  end  of  the  bailment,  that  is  not  necessarily 
a  conversion  by  him.  It  may  have  been  lost  or  destroyed  by 
some  accident,  in  which  case  he  is  not  liable  at  all,  or  by  his 
mere  negligence,  in  which  case,  although  he  is  guilty  of  a  wrong, 
the  wrong  is  not  a  conversion.  But  if  the  bailor  demands  the 
chattel  and  the  bailee  does  not  restore  it,  then  the  latter  is 
presumed  to  have  converted  it,  and  he  must  clear  himself  from 
this  presumption   by   showing   why   he  fails  to    restore.     There- 
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fore  it  is  often  said  that  a  demand  and  refusal  is  not  itself 
a  conversion  but  is  evidence  of  a  conversion, 

mversionof  883.  At  common  law  money  was  not  capable  of  being 
converted,  because  a  person  who  got  possession  of  another's 
money  was  not  bound  to  restore  the  specific  coins  but  merely 
to  repay  a  like  amount.  That  is,  money  was  dealt  with  in  genere 
as  a  fund,  and  the  duty  to  restore  it  was  a  debt."  But 
a  box   or   bag   of  money,    being   an   identifiable    specific   thing, 

pnversion  of  could    be    Converted.      At   present   it   is    held  in    most     places 

'"thrngs!"    that   money,  funds  and   immaterial   personal    property  generally, 

for     instance      shares    of    stock,     can    be     converted     by     any 

Eeai      means    equivalent    to    the    conversion    of    a    chattel.      But    the 

name    conversion    is    not    applied    to    any    wrong    against    real 

property. 

Deceit,  etc.  884.    Fraudulent  misrepresentation,  which  when  it  amounts 

to  an  actionable  tort  is  called  deceit,  and  slander  of  title  are 
usually  injuries  to  the  right  of  pecuniary  conditidn ;  and  breach 
of  contract  and  of  trust  to  rights  in  personam,  as  is  also  the 
conversion  of  funds. 

Conspiracy.  Conspiracy,    which    is    the    combining     together    of    several 

persons  to  do  or  procure  the  doing  of  a  wrong,  though  often 
spoken  of  as  a  tort,  is  not  really  in  itself  a  civil  injury  at 
all."  If  any  injury  is  actually  committed  pursuant  to  the  con- 
spiracy, that,  and  not  the  conspiracy,  is  the  wrong ;  it  would 
have  been  equally  wrongful  had  there  been  no  conspiracy.  If 
no  injury  is  actually  committed,  the  conspiracy  is  harmless.  Any 
persons  may  combine  to  do  anything  that  they  might  do  singly. 
The  only  effect  of  the  conspiracy  is  to  make  aU  the  conspirators, 
even  those  who  do  not  in  person  take  any  part  in  the  act, 
.  responsible  as  joint  wrongdoers  for  any  wrong  that  may  be 
committed  in  pursuance  of  it. 


18  See  g  226. 

17  It  may  in  some  cases  be  a  crime. 
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BUB-DIVISION  IV.     BEMjEDIES. 

•     CHAPTER    LIX. 

REMEDIES  IN  GENERAL. 
885.     When   a   wrong   has   been  committed  a    remedial  or    semeaiai 

righta. 

secondary  right  to  the  appropriate  legal  remedy  usually  arises 
in  favor  of  the  injured  party.  Sometimes  a  remedy  is  given 
against  a  merely  threatened  wrong,  for  the  sake  of  preventing 
it.      In   the    civil   law    a    tort    or   delict   is  regarded  as    a  kind    obugatioin 

"  ex  delicto, 

of  transaction  between  the  parties,  giving  rise  to  an  obligation 
ex  delicto^  to  make  compensation,  and  the  action  for  the  wrong 
as  brought  to  enforce  specifically  the  performance  of  that  obliga- 
tion. This  theory  of  obligations  ex  delicto  probably  does  not 
exist  in  the  common  law;  if  it  does,  no  practical  use  is  made 
of  it.      A  right  of  action  in  the  common  law  seems  to  be  a  mere  EigWa  pt  ao. 

tionatcom- 

permissive  right  to  sue,  not  an  obligation ;    though   an   obligation    mon  law. 
may  ultimately  be  created  by  the    judgment    of  the  court  in  the 
action.      That,    however,   is    a    primary    obligation,    whereas    an 
obligation  ex  delicto  is  secondary. 

In  the  maritime  law    the    theory    of   obligations    ex    delicto  in  the  man- 
seems  to  prevail.      A    maritime  Ken  arising  from  the  commission 
of  a  wrong  is  probably    to    be    considered  as  created  for  securing 
the  performance  of  an  obligation  to  make  compensation.     Probably    ^^  equity. 
obligations    ex  delicto  are  also  recognized  in  equity. 

The  expression  "cause  of  action,"   which  often  occurs  in  the  '^''"tion! ""' 
books,  denotes  generally  the  wrong   itself  out    of   whose  commis- 
sion the  right  of  action  arises,   but   sometimes   it   appears  to  be 
synonymous  with  right  of  action. 

A   right   of  action    is   a   chose   in   action,    and  at  common  Assignment 

^^  ■  of  aclions. 

law  was  subject  to  the  rule  that  a  chose  in  action  could  not 
be  assigned.  At  present  actions  except  for  personal  injuries, 
are  freely  assignable  in  most  pences. 

t  See  i  254. 
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.xtinotion  ot         886.    A   tight   of  actioii  and,  when  it  is  for  the  breach  of 
"■^^^S!'°-  an  obligation,    the    obligation    itself  if    it   survives    the    breach,' 

can  be  extinguished  m  me  following  ways, 
juagment.  By  the   judgment   or   decree   of  a   court.      If  the   decision 

is  against  the  party  claiming   the   right,    he    is    estopped   by  the 
Merger,     record  to  asscrt  it  again.     If  it  is  in  his  favor,  the  original  right 

is  merged   in    the    new    obligation  created  by   the    judgment   or 

decree. 
Eeiease.  By  a  release  or  a  covenant  not  to  sue.* 

Acooraond  887.     By    accord    and    satisfaction.      An    accord    means   an 

satiBtaotion.  ^^^^^^j^^   betwcen   the   parties   by  which  the  party  having  the 
right  of  action  consents   to   receive    something   from  the  other  in 
satisfaction  of  his  claim.      Satisfaction   means   the   actual  receipt 
of  the  thing  agreed  upon,  the   performance,  of  the    accord.      An 
accord    by    itself,    without    satisfaction,    has    no    effect,   and  the 
injured  party  may  sue  notwithstanding  the  accord.     A  satisfaction 
may  consist  of  a  sum  of  money,   any  valuable   thing   or   service 
Pttyment  of  a  or  the  acquisition  of  a  new  right.     The  payment  of  a  debt  after 
it  is  due  operates,  as  to  the    right    of   action,    as    an  accord  and 
satisfaction.      But   the    paynaent   by  the  debtor  of  a  part  of  the 
debt   is   not   a   good    satisfaction    and    does    not    discharge    the 
obligation  or  the  right  of  action,    even   though   the  parties  agree 
that  it  shall  have  that  effect,    because    there    is   no  consideration 
for  the  agreement;*   though   the   payment   of  any  sum  may  be 
Payment  of  accepted  in  satisfaction    of   an   unliquidated   claim.      If  however 
only.       a  creditor  chooses  to  accept  the  principal   only    of  his   debt  after 
^     it  comes  due,  that  is  a  good  satisfaction,    and   he  can   not  after- 
wards   claim    interest   or   costs,    except    that    if   he    has    already 
begun  a  suit  for  the  debt   he   may   go   on   and  recover  nominal 
debta  rt"om- 'i*™9'g^i5  ^^^  *^®  c°^*s  of  the  suit  already  brought.     At  common 
men  law.    -^^^  ^^  accord  and  satisfaction,    even   the   payment   of  the   full 
amount  due,  did  not  discharge  a  right  of   action    for   a  specialty 
debt ;  a  release  under  seal  was    necessary.      This   rule    so  far  as 
it  relates  to  payment,    seems   to   have    had   its    origin  in  a  con- 
fusion between  the  primary  obligation,   the   debt   itself,   and.  the 
secondary  right  of   action.      First,    the   debt   being   ignored   and 

2  See  i  776.  8  See  J  768.  *  ^ee  ?  864,  865. 
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only  the  right  of  action  kept  in  view,  it  was  said  that  the 
payment  was  not  a  performance  hut  a  mere  accord  and  eatis- 
faction.  Then  the  point  of  view  was  shifted,  the  right  regarded 
as  a  specialty  obligation,  and  the  principle  applied  that  a  con- 
tract by  specialty  can  not  be  varied  or  dischai^ed  by  a  parol 
agreement.  Whereas  the  true  view,  as  it  seems  to  the  present 
writer,  would  have  been  that  the  payment  was  a  performance 
as  to  the  original  obligation  and  an  accord  and  satisfaction  as 
to  the  right  of  action,  and  thus  discharged  both.  The  courts  '^'if^Si^.*' 
of  equity  at  an  early  period  gave  relief  against  this  rule,  and 
forbade  the  creditor  to  sue  on  his  specialty  if  he  had  in  fact 
been  paid.  At  present  the  old  rule  is  abolished  at  law,  and 
payment  of  a  specialty  debt  after  it  is  due  discharges  it. 

888.  By  limitation.  The  statutes  of  limitation  *  cut  ofi'  imitation, 
rights  of  action  after  a  certain  time.  A  claim  that  is  barred  by 
the  statute  of  limitations  is  said  to  be  outlawed.  The  usual  periods 
of  limitation  are  for  claims  to  land  and  ^ecialty  debts  twenty 
years,  on  simple  contracts  and  other  non-specialty  obligations  six 
years,  on  rights  of  action  for  torts  from  two  to  six  years ;  but 
they  are  different  in  different  places.  Exceptions  are  made,  as 
has  been  explained  elsewhere,'  in  favor  of  persons  under  dis- 
abilities, and  also  in  cases  where  the  person  against  whom  the 
action  should  be  brought  is  out  of  the  jurisdiction  and  therefore 
can  not  be  sued.  Judgments  are  not  barred  by  the  statute  of  Judgments, 
limitations.  But  after  twenty  years  a  judgment  is  prima  facie 
presumed  to  have  been  satisfied. 

The  statute  of  hmitations  does  not  as  such  apply  in  equity.  ^'""Jit™  ™ 
But  the  courts  of  equity,  following,  as  it  is  said,  the  analogy 
of  the  statute,  will  often  refuse  relief  on  the  ground  of  delay 
in  seeking  it.  Express  fiduciary  trusts  never  outlaw,  and  will  be 
enforced  after  any  interval  of  time.  Other  purely  equitable 
rights,  implied,  constructive  and  non-fiduciary  trusts,  including 
equitable  liens,  will  usually  be  barred  after  the  same  lapse  of 
time  which  would  suffice  in  the  case  of  similar  legal  rights- 
Where  an  equitable  remedy  is  sought  for  the  protection  of  a 
legal    right,    for     instance     an     injunction     against     a    nuisance, 

6  See  I  691.  «  See  i  594. 
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the  court  will  follow  the  statute,  except  in  the  case  of 
fraud.  The  statute  generally  runs  at  law  against  a  claim  for 
compensation  for  fraud  from  the  time  when  the  fraud  was 
actually  committed,  whether  the  injured  party  then  knew 
of  it  or  not,  but  in  equity  usually  from  the  time  when 
he  discovers  it  or  might  have  discovered  it  by  the  use  of 
due  diligence,  because  up  to  that  time  he  is  not  to  blame 
for  omitting  to  sue.  But  even  before  the  statutory  period  has 
elapsed  the  court  will  sometimes  refuse  an  equitable  remedy  for 
a  legal  wrong  and  leave  the  injured  party  to  his  remedies  at 
law,  on  the  ground  of  laches  on  his  part,  i.e.  unreasonable  delay 
in  bringing  his  suit. 
Aoknowieds-  In  the  case  of  a  debt  an  acknowledgment   of  the    existence 

uenfcandnew  " 

promise,  of  the  debt,  from  which  the  law  will  imply  a  promise  to  pay 
it,"  or  an  actual  promise  to  that  effect,  made  before  the  period 
of  limitation  has  expired,  will,  as  the  expression  is,  take  the 
debt  out  of  the  statute,  and  a  new  period  of  limitation  will 
begin  from  the  time '  of  the  acknowledgment  or  promise.  The 
acknowledgement  may  be  in  express  words  or  by  implication, 
for  instance  by  part  payment  or  payment  of  interest.  After  the 
statute,  has  once  run  against  a  debt,  a  mere  acknowledgement  of 
it  will  not  revive  it,  the  debtor  may  admit  his  indebtedness  and 
rely  upon  the  statute  as  a  defence ;  there  must  be  an  actual 
promise  to  pay,  a  voluntary    relinguishmeut   of  the   protection  of 

Stotim  *^®  statute.  The  effect  of  the  statute,  though  it  quite  extinguishes 
the  r^bt  of  action,  is  not  to  destroy  the  debt  but  merely  to 
reduce  it  to  the  condition  of  an  imperfect  ob%ation ;  so  that 
its  existence  is  a   sufficient   consideration   for   a    promise   to   pay 

new  proS.  ^*-*  ^°  °^°'^*  P^^®^  ^*  present  by  statute  an  acknowledgment 
otherwise  than  by  part  payment,  or  a  promise,  in  order  to  take 
a    debt   out   of  the    statute   or    to    revive   it,    is   required  to  be 

Lorf  Tenter- in  writing  and  signed  by  the  debtor.  The  principal  English 
statute  to  this  effect  is  known  as  Lord  Tenterden's  Act.» 

^v^tj!"  ^^^-     -^y    ***®    ^^^^^    °^    ^'^^   P^-rty-      At   common   law  a 

right  to  maintain  a  personal  action"  became  extinct  on  the  death 


1  See  I  937.  «  See  ?  364. 

»  9  Geo.  IV.  c.  14.  M  See  §  902. 
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of  either  party.  Actio  personalis  moritur  cum  persona.  But  now 
actions  on  obligations  and  for  torts  to  property  survive  in  favor  of 
or  against  the  personal  representative  of  a  deceased  party.  Actions 
for  personal  injuries  survive  in  some  places  but  not  in  others. 

890.  In  certain  cases  the  law  refuses  a  remedy  for  a 
wi-ong,  these  standing  as,  exceptions  to  the  general  principle 
vbi  jus,  ibi  remedium. 

If  the  right  violated  is  one  which  belongs  to  the  whole 
public  or  the  wrong  amounts  to  a  pubUc  nuisance,  no  private 
person  can  sue  for  it  unless  he  has  sustained  some  damage 
special  to  himself  distinct  from  that  to  the  public ;  otherwise 
the  wrongdoer  might  be  vexed  by  numberless  unnecessary 
suits.  The  remedy  for  the  wrong  is  to  be  sought  in  a 
public  prosecution  in  the  name  of  the  state.  Thus  if  an  obstruc- 
tion is  unlawfully  placed  ^n  a  highway,  this  is  a  pubUc  nuisance, 
and  is  also  a  violation .  of  the  right  of  every  person  in  the 
community,  since  every  one  has  a  right  in  the  condition  of  the 
highway."     Therefore  every  person  in  the  community  has  suffered 


Survival  oJ 
actions. 


Refusal  of 
remedy. 


Pnbllo 
wronga. 


a  technical  wrong.      But    no    one    can 


sue    for   the  wrong  unless 


it  has  caused  him  some  individual  actual  damage.  There  is  some 
conflict  in  the  decisions  as  to  what  is  a  sufficient  special  damage 
-to  an  individual  to  justify  a  private  action.  Merely  having  to 
go  around  by  another  road  to  avoid  an  obstruction  in  the  highway 
is  not.  But  in  some  places  any  .one  may  abate  a  public  nuisance. 
891.  As  a  general  rule  a  person  against  whom  a  wrong  is  com- 
mitted is  debarred  from  a  remedy  by  the  fact  that  he  has  contribut- 
ed to  the  injury  by  his  own  wrongful  conduct.  But  merely  .being  in 
a  place  where  one  has  no  right  to  be  will  not  generally  have  this 
effect.  Thus  if  a  person  goes  upon  land  as  a  trespasser  and  while 
there  is  injured  by  some  wrongful  act  of  the  possessor  of  the  land, 
e.g.  by  a  spring-gun  set  there  to  shoot  trespassers  or  by  blasting 
operations  negligently  carried  on,  he. may  have  an  action  for  the 
injury,  though  it  would  not  have  happened  had  he  not  gone 
where  he  had  no  right  to  go.'^  But  when  a  person  is  injured 
by    another's    negligence,    he    is    refused    a    remedy   if  his    own 

11  See  ?  535. 

12  But  as  to  the  condition  of  the   knd  no   duty   is  owed  to   a   tres- 
passer ;  see  i  696.    Nor  are  duties  as  to  nuisances 


Special  dati> 
age. 


Contributor 
wrong. 


Contribute  i-j 
negligence. 
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negligence  has  contributed  to  the  injury.  Thus  if  A  drives 
carelessly  in  the  street  and  runs  over  B,  he  is  guilty  of  a  wrong. 
But  if  B  has  negligently  put  himself  in  the  way  of  being  run 
over,  he  can  have  no  action  for  the  wrong  against  A.  So  if 
a  railroad  train  does  not  stop  at  a  station  where  it  ought 
to  stop,  and  a  passeioger  therefore  .attempts  to  get  on  or  off 
the    train    while    it    it    in   rapid   motion    and    is    hurt    in    the 

Degree  of  attempt,  he  is  without  remedy.  The  comparative  degree  of 
negligence  -on  either  side  is  of  no  consequence.  Even  though 
A's  dai^lessness  in  driving  was  gross  and  B's  negligence  in  getting 
in  the  way  was  slight,  still  B  is  barred  of  his  remedy.  In  some 
of  the  United  States  however  a  different  rule  prevails,  and  if 
the   injured   party's   neg%ence   is   slight    as   compared    with   the 

The  rule  in  other's,  he  is  allowed  to  recover.  In  admiralty  when  an 
injury  occurs  by  the  concurrent  negligenqe  or  wrong  of  both  sides, 
the  loss  or  damage   is    divided   between   them.      This    has    been 

Wrongs  not  called  a  rustioum  mdicium.     The   common   law  rule  as  to  con- 

neghgent.  " 

tributory  negligence  does  not  apply  to  intentional  wrongs,  to 
wrongs  caused  by  the  breach  of  a  peremptory  duty,  or  to 
an  injury  from  a  nuisance,  even  though  in  the  last  case  the 
duty  broken  may  be  merely  one  to  use  care.  When  such  a 
wrong  is  committed,  the  contributory  negligence  of  the  injured 
party  does  not  deprive  him  of  his  remedy. 
fort  amount-         892.    At  commou  law  when  an   act   was  at  the  same  time 

mg  to  a 

Maaj,  a,  tort  and  a  felony,  as  if  A  stole  B's  goods,  the  injured  party 
was  not  permitted  to  bring  any  civil  action  for  the  tort  until 
he  had  first  prosecuted  the  wrongdoer  for  the  crime."  This  was 
to  make  sure  that  criminals  should  be  brought  to  justice.  But 
that  rule  is  now  abolished  in  the  United  States,  and  is  limited 
in  England  by  so  many  exceptions  and  qualifications,  that  it  is 
seldom  actually  applied. 
^f  pM-iX  ^^^'     Sometimes  a  person  is  permitted  to  obtain  redress  by 

his  own  act  for  a  wrong  done  him,  without  applying  to  a  court. 
Most  of  these  cases  have  been  already  mentioned  under  other 
heads.  They  include  the  retention  of  his  debt  by  an  executor, 
self   defence,    recaption    of   one's    own    property,    abatement   of 


own  act. 


"  See  ?  1243. 
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nuisances  and  seizure  of  heriots.     But  a   few   of  them  call  for 
special  notice  here. 

When  a  person  has  been  ousted  from  his  estate  in  land,  ^e-entry. 
he  may  generally  regain  it  by  entry,  or  as  it  is  often  called 
re-entry,'*  But  to  this  there  are  certain  exceptions.  In  case  of 
a  discontinuance  by  a  tenant  in  tail  the  rightful  tenant  can  not 
have  this  summary  remedy,  but  is  put  to  his  action  to  recover 
the  land,  because  of  the  probability  that  the  alienee  of  the 
tenant  in  tail  did  not  know-  of  the  entail.  Abo  if  a  dis-  Descent  east, 
seizor  or  other  wrongful  tenant  dies  in  possession  and  the  land 
descends  to  his  heir,  which  is  called  a  descent  cast,  the  right  of 
entry  of  the  rightful  tenant  is  tolled  or  taken  away,  and  he  can 
only  recover  the  land  by  an  action.  The  reason  is  that  the  heir 
by  the  descent  has  acquired  an  apparent  right  of  possession  and 
perhaps  is  i^orant  of  the  true  state  of  the  title,  so  that  it  is 
fitting  that  he  should  be  deprived  of  the  land  only  by  the  solemn 
judgment  of  a  court.  But  by  various  statutes  ancient  and  modern 
this  effect  of  a  descent  cast  has  been  abolished  in  certain  cases-. 

Distraint  or  distress  means  the  seizure  of  a  person's  property  Distress. 
to  compel  him  to  do  something  which  he  ought  to  do.  Distress 
for  rent"  and  distress  of  cattle  damage  feasant"  have  already 
been  spoken  of.  Other  cases  where  this  remedy  was  allowed 
at  common  law  will  be  mentioned  hereafter.  As  a  general  rule 
a  distress  must  be  reasonable  in  amount;  but  sometimes  by  the 
old  law,  if  the  party  distrained  upon  continued  obdurate,  successive 
distresses  might  be  made  tiU  all  his  property  was  taken.  This 
was  called  distress  infinite.  It  was  permitted  for  a  subtraction 
of  services  due  by  virtue  of  tenure  "  and  in  certain  other  cases, 
but  is  now  abolished. 

Kemitter  is  where  a  person  who  has  been  ousted  from  his  Eemittcr. 
land  afterwards  gets  possession  of  it  under  some  defective  title 
or  in  some  way  not  sufficient  to  ^ve  him  a  good  right,  e.g. 
by  purchase  from  the  disseizor  or  his  heir,  in  which  case  he  is 
remitted  or  put  back  into  his  original  right  and  may  hold  the 
land  by  virtue  of  that  without  regard   to    his    new  and  defective 


Distress 
infinite. 


14  See  g  460,  461. 

15  See  g  524. 


16  See  ?  742. 
"  See  i  878. 
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title.      This   is   necessary,    because,    he   not   being   able  to  enter 
npon  or  being  an  action  against   himself,    he    has   no    other  way 
of  establishing  his  true  right. 
Arbitration.  S9i.    Arbitration  is  where  parties  between  whom  a  dispute 

has  arisen  agree,  instead  of  taking  it  into   court,    to  submit  it  to 
the  decision  of  one  or  more  arbitrators.      A   very  common  course 
is  for  each  party  to  appoint    an    arbitrator,    and   for   the  parties 
to  empower  the  arbitrators   in   case   they   can    not    agree  to  call 
in  a  third  person  as  umpire.     A -submission    to    arbitration  may 
Award.     \^  made  orally  or  in  writing.     The    decision  is  called  an  award. 
^'from™'  At   any   time  before    the   award   is   published    either   party    has 
arbitration,  power   to    withdraw   from    the   arbitration,    to   prevent   which   it 
is  very  common  for  the  parties   to   give    bonds   to  each  other  at 
the  time  of  the  submission  that  they   will   not  withdraw  but  will 
stand  to  and  perform  the    award.       The   giving    of   an    arbitra- 
tion bond  does  not  take  away  the  power  of  a  party  to  withdraw, 
but  his  doing  so  will  be  a  breach  of  the    condition  of  the  bond 
for  which  he  will  be  liable  in  damages   in    a    suit   on  the  bond, 
^"awarl™  ■"^^^^    award   when    made    amounts    to   a    contract   or    agreement 
between  the  parties,   and   operates   as   a   merger  of  the- parties' 
claims  and,  if  necessary,  as  a  transfer  of  any   property  that  can 
be  transferred  without  a  formal  juristic  act ;  but  if  the  agreement 
or  transfer  comes  within  the  statute  of  frauds,  the  award  to  have 
that    effect    must    be    in    writing.      K  a    formal  juristic    act  of 
transfer,  such  as  a  deed  or  endorsement,    is  necessary,  the  award 
may  direct  such  an  act  to  be  done.      For   example,    if  the  arbi- 
trators awarded  that  a  chattel   which    had    formerly   belonged  to 
A  should  thenceforth  be  the  property  of  B,   and  they  had  autho- 
rity to  make  such  an  award,    that   would   be    sufficient    of   itself 
to'  make  B  the  owner ;    but  if   the  property  were  land,  the  arbi- 
trators could  not   by   their   mere    award   transfer   the  ownership, 
unless  both  the  submission  and  the  award    were   under    seal,   but 
.   they  could  order  A  to  execute  a  proper  deed. 
mSdlnZ         By  Statute  it  is  nbw  provided  that  in  certain  cases  an  award 
0  --'•     may  be  filed  in  court   and   made   a   rule   of  court,    that   is,    be 
subm-ss-     *''^^*^'^  ^""^  enforxjed   as    if  it    were    an    order   or  decree  of  the 
b^r"ieoT  court;    and   in   some  jurisdictions   the    submission   itself  may  by 
the  consent  of  the  parties  be  made   by   an   order   of  a  court  to 
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that  effect,  in  which  case  a  party  can  not  withdraw  from  the 
arbitration  without  the  consent  of  the  court.  If  the  arbitrators  ^til"  wS^" 
act  corruptly  or  unfairly  or  one  party  obtains  an  award  hi 
his  favor  .by  fraud  or  coercion,  a  court  of  equity  on  the  applica- 
tion of  the  party  aggrieved  will  set  the  award  aside  and  forbid 
its  enforcement ;  but  this  will  not  be  done  merely  on  the  ground 
that  the  arbitrators  have  made  a  wrong  decision,  because  that 
would  involves  the  trial  of  the  whole  case  by  the  court,  which 
it  is  the  very  purpose  of  an  arbitration  to  avoid 

The  law  favors   arbitration    as    a    peaceful    and   inexpensive  Arbitration 

^  "  ^  *■  ^  favored. 

method  of  settling  disputes  after  the  dispute  has  arisen,  when 
the  parties  are  in  a  situation  to  understand  the  exact  nature 
and  scope  of  the  question  which  is  to  be  submitted.  But  it  is 
very  jealous  of  attempts  to  set  up  private  tribunals  in  advance 
of  any  specific  controversy  and  thus  oust  the  courts  of  their 
jurisdiction.  Therefore  a  stipulation  in  a  contract  that  any  4^rt"j°t' 
dispute  that  may  afterwards  arise  out  of  it  shall  be  submitted 
to  arbitration  is  usually  held  void  as  being  against  pubUc  policy; 
though  a  stipulation  that  the  amount  of  damages  payable  on  a 
breach  shall  be  fixed  in  that  manner  is  generally  vahd,  since 
that  leaves  the  question  of  the  vahdity  and  effect  of  the  contract 
to  be  passed  upon  by  the  regular  courts,  r  Similar  principles  apply  Private  tribn 
to  other  sorts  of  private  tribunals,  such  as  those  of  churches  in 
the  United  States,  masonic  lodges,  clubs  and  societies.  Their 
authority  is  confined  strictly  to  matters  relating  to  the  govern- 
ment and  dicipline  of  the  associations  which  they  represent,  and 
the  courts  refuse  to  regard  as  binding  any  decisions  of  theirs 
upon  matters  of  contract,  property  or  personal  rights.  For  instanqe, 
the  officers  of  a  club  might  have  power,  acting  in  a  quasi 
judicial  capacity  under  provisions  of  the  constitution  of  the  club, 
to  order  the  expulsion  of  a  member  for  misconduct ;  but  if  the 
constitution  provided  for  any  forfeiture  of  property  or  pecuniary 
penalty  in  such  a  case,  that  must  be  sued  for  in  the  public 
courts.  And  even  in  cases  where  private  tribunals  are  allowed 
to  exercise  jurisdiction,  courts  of  equity  will  forbid  the  enforce- 
ment of  their  decrees  if  it  appears  that  their  proceedings  were 
corrupt  or  unfair,  e.g.  if  a  party  was  not  given  a  fair  hearing. 
By  statute^  however,  in  some  places   courts   of  arbitration,  which  arbitraUon, 
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are  quasi-TpxxWo  tribunals,   have   been   established   in   exchanges, 
chambers   of  commerce  and  similar    commercial    associations    for 
the   purpose   of  adjusting   disputes   among   the   numbers  of  the 
■association  concerning  their  rights  or  business  as  such. 
Eemediesin  SftS.     Ecmcdies  which  are  sought  in   court   may    be  divided 

court. 

Damages,  luto  Compensatory  and  specific  remedies.  The  former  consist  of 
pecuniary  damages,  which  are   awarded   to   the   injured  party  as 

ipeomoreme.a  compensation  for  the  wrong  done  him.  Specific  remedies 
are  either  preventative,  where  the  court  interferes  beforehand  to 
prevent  the  commission  of  a  wrong,  as  when  an  injunction  s 
granted  forbidding  the  creation  of  a  nuisance,  or  executive,*' 
where  after  a  wrong  has  been  committed  the  court  puts  the 
injured  party  into  the  actual  enjoyment  of  the  right  of  which 
he  has  been  unjugtiy  deprived,  as  where  a  disseizee  recovers 
possession  of  his  land  by  an  action  or  a  court  of  equity  decrees 
the  specific  performance  of  a  contract. 

u  This  expression  ia  not  in  common  use. 
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CHAPTER    LX. 

EEMEDIES  IN  THE  COMMON  LAW  COUETS. 

896.  For  every-  sort  of  legal  wrong,  that  is,  when  the  duty  Damages. 
broken  is  a  legal  duty-  and  the  right  violated  a  legal  right,  the 
injured  party  may  "have  an  action  at  law  for  pecuniary  damages. 
The  amount  of  damages  to  be  awarded,  or,  as  it  is  called,  the  oJlamlies" 
measure  of  damages,  is  generally  determined  by  the  jury,  though 
in  some  cases  there  are  rules  fixing,  either  absolutely  or  within 
certain  limits,  the  amount  recoverable.  For  this  reason  damages 
are  said  to  be  unliquidated  until  they  have  been  liquidated  or 
ascertained  by  the  verdict  of  the  jury. 

Damages  for  the  uniust  detention  of  a  debt  consist  of  simple  interest  aa 
interest  on  the  principal  of  the  debt  from  the  time  when  it 
came  due,  or  in  the  case  of  a  debt  payable  on  demand  from 
the  time  when  the  creditor  actually  demanded  payment  For 
although  a  suit  may  be  brought  for  money  payable  on  demand 
without  making  any  demand,  this  kind  of  interest  only  runs 
from  the  time  of  an  actual  demand.  Interest  given  as  damages, 
which  accrues  only  after  the  maturity  of  the  debt,  which  does  not 
depend  upon  contract  and  which  is  given  whether  or  not  the  debt 
originally  bore  interest,  must  be  distinguished  from  interest  accru- 
ing before  maturity  which  is  due  only  by  contract.^  But  interest 
by  way  of  damages  is  not  allowed  upon  arrears  of  unpaid 
interest;  that  is,  compound  interest  is  not  given. 

Besides  interest,  the   creditor  is  entitled  to  nominal  damages  ^°™™|,''''™ 
for  the  detention. 

For  the  conversion  of  a  chattel  the  general  rule  is  that  the  °™v"eHiiiny 
measure  of  damages  is  the  value  of  the  chattel  at  the  time  of 
the  conversion  with  interest.  The  injured  party  can  not  recover 
for  any  additional  damage  that  he  may  have  suffered  from  being 
deprived  of  it,  for  example  the  loss  of  a  chance  to  sell  it  for 
a  high  price.      To    this    general   rule    there    are    however   a  few 

»  See  i  767. 
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exceptions.  If  the  chattel  nas  been  restored  before  the  verdict, 
its  ^  value  at  the  time  of  restoration  is  deducted  or,  as  the 
expression  is,  goes  in  mitigation  of  damages. 

Draqageafor  >       For    personal    injuries    it    is    impossible   to    lay    down    any 

ininries.    rulc  of  Compensation,  and  the  damages   have    to   be    left   to  the 

discretion  of  the  jury,  subject  to   the    power   of  the   court  to  set 

the    verdict   aside    and   order    a    new   trial   if  they   are    grossly 

.  excessive  or  inadequate.* 

Nominal  dam.  Every  violation  of  a  right  imports  pecuniaty  damage.'  But 
if  no  damage  has  actually  been  caused,  the  injured  party  will 
recover  only  what  are  called  nominal  damages,  which  in  this 
case  means  some  trifling  sum,  such  as  one  cent. 

T«'iat«>nsof  8911.     Although  to  make  a    wrong    the    right   violated  must 

Tng  faftSe'  ^^  *^^  ^^^  °°®  *^**  corresponds  to  the  duty  which  has  been 
duty.  broken,  yet  when  such  a  violation  has  happened  and  the  wrong 
is  once  thereby  complete,  resulting  violations  of  other  rights  may 
be  taken  into  account  in  estimating  the  quantum  of  damages, 
provided  they  are  proximate  to  the  breach  of  duty.  Thus  if  a 
personal  injury,  such  as  a  battery,  causes  pecuniary  loss,  that 
may  be  recovered  for  in  an  action  for  the  wrong,  although  the 
duty  broken  in  the  commission  of  a  battery  does  not  correspond 
to  the  right  of  pecuniary  condition. 

Direct  damage  is  that  which  is  the  direct  consequence  of 
the  wrongful  act  or  omission,  such  as  bodily  injuries  from  a 
battery  or  injuries  to  land    from    an  unlawful    entry.     All    other 

°°aS|°.*'^' damage  is  indirect  or  consequential.  K  the  injured  party 
seeks  to  recover  for  consequential  damage,  he  must  allege  the 
occurrence  of  it  in  his  pleadings.  This  allegation  is  often  in- 
troduced by  the  words  "whereby"  or  "by  reason  of  which" 
following  the  description  of  the  wrong  itself;  for  instance^)  that 
the  defendant  assaulted  and  beat  the  plaintilBf,  "whereby"  the 
plaintiff  was  disabled  from  attending  to  his  business  and  suffered 
pecuniary  loss.  In  the  old  Latin  pleadings  the  corres- 
ponding words  were  per  quod,  for  which  reason  consequential 
damages  are  often  said  to  be  recoverable  "under  a  per 
quod." 


Direct  dam- 
age. 


2  See  i  1060.  »  Bee  J  ( 
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898.  Eegularly  the  object  of  damages  is  only  to  compensate  compensiitory 
the  injured  party  for  the   wrong   done    him,    not   to    punish  the 
wrongdoer.       As   has    been  explained,*    there    exists  an  accessory 

right  of  mental  security  which  is  violated  in  certain  cases  of 
wilful  wrongs,  and  for  the  violation  of  which  additional  damages 
may  be  given  by  way  of  compensation. 

In  many  places  also  in  cases  of  malicious  wrongs,  or  even  Pnnitive 
of  gross  wrongs  done  with  an  actual  wrongful  intent  though 
without  malice  in  the  proper  sense,  what  are  called  vindictive, 
punitive  or  exemplary  damages  may  be  awarded  in  excess  of 
the  actual  damage,  for  the  punishment  of  the  offender.  Much 
confusion  exists  between  vindictive  damages  in  the  proper  sense 
and  damages  which  are  in  theory  compensatory  for  the  violation 
of  the  accessory  right  of  mental  security,  and  generally  it  is  not 
important  to  distinguish  between  the  two.^ 

899.  Besides  the  general  compensatory  remedy  of  damages,      speciflo 
specific  remedies  of  various  sorts    are    given  in  the  courts  of  com- 
mon law,  as  will  be  presently  explained, 

900.  The  proceedings  by  which  remedies   are  or  have  been  Proceedings 
obtained  in  courts   are  divided  into  (1)  actions  or  suits,  (2)  assizes, 

and  (3)  special  proceedings. 

An  action  is  the  ordinary  way  of  seeking  a  remedy  for  a  Actions. 
wrong.  The  party  bringing  the  action  is  called  the  pMntiff  and 
the  party  against  whom  it  is  brought  the  defendant.  Assizes  Assizes. 
were  proceedings  which  closely  resembled  actions,  and  for  most 
purposes  were  classed  with  actions,  but  differed  from  them  in 
certain  details  of  procedure.  They  long  ago  became  obsolete, 
but  stiQ  need  to  be  understood  because  of  their  bearing  upon  the 
later  law. 

Special  proceedings  are  summary  methods  of  obtaining  speoiaipro. 
remedies  which  are  used  in  certain  cases,  mostly  where  for  special 
reasons  a  speedier  remedy  is  required  than  can  be  had  by  the 
slow  course  of  a  regular  action.  The  procedure  in  these  differs 
greatly  from  that  in  actions.  There  is  in  general  no  trial  by 
jury,  and  no  formal  judgment  is  dehvered.  Instead  of  a  judg- 
ment the  court  makes  an  order,    which,    although    it    disposes   of 
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the  immediate  controversy  as  effectually  as  a  judgment  would, 
generally  is  not,  like  a  judgment,  decisive  of  the  parties'  rights, 
and  does  not  create  an  estoppel,  so  that  the  parties  are  not 
prevented  by  it  from  litigating  the  same  question  again.  The 
general  principle  is  that  a  person's  rights  shall  not  be  finally 
adjudicated  upon  except  after  a  regular  trial.  In  most  of  these 
proceedings  special  writs  are  used,  and  tha  proceeding  generally 
takes  its  name  from  that  of  the  writ.  The  party  instituting 
the  proceeding  is  usually  called  the  petitioner,  complainant  or 
relator,^  and  the  other  party  the  respondant,  but  sometimes  the 
names  plaintiff  and  defendant  are  employed. 

The   remedies   obtainable   by   action    or   assize    will  first  be 

considered  and  then  those  which  must  be  sought  by  special  writs. 

Forms  of  901.    At   common   law  various  forms   or   species  of  actions 

action.  '■ 

were  established  for  the  redress  of  different  kinds  of  wrongs. 
A  plaintiff  had  to  select  the  proper  form  of  action,  and  if  he 
brought  his  suit  in  the  wrong  form  he  would,  fail,  even  though 
in  fact  he  had  a  good  cause  of  action.  '  If  a  wrong  was  com- 
mitted for  which  no  appropriate  form  of  action  could  be  found, 
the  injured  party  was  remediless.  It  was  largely  the  inadequacy 
of  these  forms  of  action  to  furnish  remedies  in  many  cases  which 
gave  rise  to  the  equitable  jurisdiction  of  the  Chancellor,  and  in  some 
cases  led  to  the  interference  of  the  ecclesiastical  courts  in  secular 
matters.  The  common  law  fomxs  of  action  are  now  in  most 
places  abolished,  but  an  understanding  of  them  is  stUl  necessary. 
^l^dSd"'  902.  Actions  were  divided  into  real,  personal  and  mixed.' 
A  real  action  was  one  which  was  brought  to  specifically  enforce 
a  real  property  right,  that  is,  to  secure  or  replace  the  plaintiff 
in  the  actual  enjoyment  of  the  right;  in  the  case  of  corporeal 
hereditaments  it  was  an  action  to  recover  the  seian  or  posses- 
sion of  the  land.  The  plaintiff  in  a  real  action  was  called  the 
demandant,  and  the  defendant,  in  an  action  for  land,  the  tenant. 
A  mixed  action  lay  to  recover  the  possession  of  land  together 
with  damages  for  the  defendant's  wrong  in  having  unlawftilly 
excluded  the  plaintiff  from  the  possession.  But  by  various  old 
6  See  I  929.  ■  " 

«  These  names  were  borrowed   from  the  civil  law,   where,  however, 
they  have  a  somewhat  difiereot  meaning.    See  I  443. 


actions. 
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statutes  damages  were  allowed  to  be  recovered  in  certain  real 
actions,  which  nevertheless  continued  to  be  classed  as  real  rather 
than  as  mixed  actions.  Personal  actions  were  for  the  recovery 
of  the  possession  of  chattels  personal,  for  the  specific  enforce- 
ment of  obligations,  or  for  damages  for  wrongs. 

903.  Eeal  actions  were  very  numerous,  but  as  they  long  neni  actions, 
ago  became  extinct  only  a  few  of  the  most  important  will  be 
mentioned  here.  They  usually,  like  special  proceedings,  took 
their  names  from  those  of  the  writs  by  which  they  were  begun. 
They  were  divided  into  possessory  and  petitory  actions,  which 
latter  were  begun  by  writs  called  writs  of  right. 

A    possessory    action    was    one    in    which    the    plaintiff   or   Possessory 

^  •'  ■  ^  actions. 

demandant  sought  to  recover  the  possession  or  gwasi-possession 
of  real  property  from  the  defendant  or  tenant  on  the  mere 
ground  that  he  had  a  better  right  than  the  latter  to  the  present 
possession  of  it.  But  since  one  of  two  persons  might  have  a 
better  right  of  possession  in  a  thing  than  the  other  without 
either  being  the  owner  or  tenant  in  fee,  a  possessory  action  did 
not  necessarily  involve  any  question  of  proprietorship.  And  even 
if  that  question  happened  to  arise  in  the  action,  as  if  for 
instance  the  defendant  attempted  to  maintain  his  right  of  posses- 
sion by  proof  that  he^  was  in  fact  the  lawful  tenant  in  fee,  the 
judgment  in  the  possessory  action  was  not  regarded  as  decisive 
of  the  question,  but  the  defeated  party  could  afterwards  resort 
to  a  writ  of  right  to  recover  the  property  jure  proprietatis. 
Assizes  were  classed  with  possessory  actions. . 

In  petitory  actions  or  writs  of  rkjht  the  demandant  asserted     Petitory 

ir  •/  1^  actions. 

himself  to  be  the  lawful  tenant  of  the  property,  and  de- 
manded possession  on  the  ground  of  his  right.  The  judgment 
was  conclusive  between  the  parties  and  their  privies  as  to  the 
right.  Of  course  if  the  lawful  tenant  recovered  possession  in  a 
possessory  action,  he  was  practically  in  as  good  a  situation  as  if 
he  had  recovered  under  a  writ  of  right,  because  the  unlawful 
possessor  against  whom  he  had  recovered  the  land  had  no  means 
of  getting  him  out.  If  the  latter  brought  a  real  action,  he 
would  fail  in  it  Therefore,  the  proceedings  in  possessory  actions 
being  simple,  speedier  and  less  expensive,  these  were  generally 
preferred.     But  in  certain  cases  the  true  owner  had  no  possessory 


was 
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jnen  a  psti-  remedy  and  was  driven  to  his  writ  of  right  as   \nB  only  resource. 

"^  mom"  ijhis  happened  chiefly  in  three  cases :  (1)  after  a  discontinuance 
by  a  tenant  in  tail,  in  which  case  the  party  next  entitled  was  not 
allowed  a  possessory  action;  the  tenant  in  tail  having  conveyed 
the  right  of  possession  to  his  alienee :  (2)  when  the  true  tenant 
had  had  judgment  given  against  him  in  a  possessory  action; 
(3)  when  the  possessory  remedy  was  barred  by  the  statute  of 
limitations,  the  period  of  hmitation  being  shorter  for  possessory 
actions  than  for  writs  of  right. 

Actions  for  When  a  plaintiff  had  recovered    his   estate   in  a  real  action 

rnesiw  prcHta.  ^  i  ^      i  i    i  - 

and  was  then  entitled  to  treat  the  party  who  had  ousted  him 
as.  having  never  been  a  tenant .  but  a  mere  trespasser,  he  could 
have  a  personal  action  against  him  to  recover  the  rents  and 
profits  of  the  land  during  the  wrongful  occupation.  These  were 
called  meine  or  intermediate  profits,  and  the  action,  being  gene- 
rally in  the  form  known  as  trespass,'  was  called  an  action  of 
trespass  for  mesne  profits. 
ivritofejit37.  904.     The  most   usual   common    law  possessory   action   was 

a  writ  of  entry  or  praecipe'  quod  reddat.  This  was  b^un 
by  a  writ'  directed  to  the  sheriff,  ordering  him  to  command  the 
tenant  either  to  sun-ender  the  land  to  the  demandant  or  appear 
in  court  on  a  certain  day  and  show  cause  why  he  did  not  do 
so.  The  demandant  in  this  action  asserted  that  the  land  was 
his,  and  that  the  tenant  had  obtained  possession  of  it  only  by 
means  of  a  disseizin,  intrusion  or  some  sort  of  ouster  committed 
against  the  demandant  or  his  predecessor  in  right  either  by  the 
tenant  himself  or  by  some  one  to  whom  the  tenant  had  succeeded. 
If  the  ouster  was  proved,  the  demandant  recovered  the 
possession,  unless  the  tenant  could  show  a  better  right  in  himself. 
That  is,  the  fact  that  the  tenant's  possession  originated  in  an 
Tct  of  ouster  was  deemed  sufficient  prima  facie  proof  that  it 
was  a  wrongful  possession.  The  special  forms  of  this  action 
were  very  numerous.  Some  one  of  them  was  applicable  in  any. 
case  of  ouster  except  a  discontinuance,  by  a  tenant  in  tail  and 
some  kinds  of  deforcemente.  This  was  the  form  of  action  that 
was  used  for  a  common  recovery. 


7  See  i  919.  »  See  1 1034. 
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905.  Among  those  deforcements  was  deforcement  of  dower,  d?';*;™?' 
which  occurred  when  a  tenant  in  fee  died    leaving  a  widow  who 

was  entitled  to  dower,  and  the   heir    refused    to    assign    her  any 

dower,  that  is,  to    des^ate  and   set   out   to   her   the  particular 

portion  of  the  land    which   she    was    to   have,    during   the    time 

appointed  by  law.'      For   this   she   had    a  possessory  action  by  a 

writ  of  dower  unde  nihil  habet,  under  which  the  court  would  assign 

her  dower.     If  too  much  dower  were  assigned  her,  the  heir  could  -^^^^^'of®" 

have  this  corrected  by  a  writ  of  admeasurement  of  dower.  *'"'®"^ 

906.  The  writ  of  entry  being  a  very  ancient  remedy,  the 
proceedings  under  it  were  somewhat  tedious,  for  which  reason 
more  speedy  remedies  were  invented,  it  is  said  by  Glanvill,  chief 
justiciar  under  Henry  11,  in  the  form  of  the  possessory  assizes. 
As  a  writ  of  entry  was  an  action  which  disproved  the  title  of 
the  tenant  by  showing  its  unlawful  commencement,  so  these 
assizes  were  proceedings  which  proved  the  title  of  the  demandant 
by  showing  his  or  his  ancestor's  possession ;  that  is,  the  demand- 
ant took  the  position  of  a  person  who  was  presumed  to  be  the 
owner  by  virtue  of  a  prior  possession,"  on  the  strength  of  which 
he  recovered  unless  the  tenant  could  show  a  better  right.  These 
remedies  were  applicable ,  to  two  lands  of  ouster  only,  an  abate- 
ment and  a  recent  or  novel  disseizin. 

If  the  abatement  took  place  on  the  death  of  ihe  demandant's  ^^"^  *'»«• 
fathei  or  mother,  brother  or  sister,  uncle  or  aunt,  nephew  or 
niece,  the  remedy  was  by  a  writ  of  mort  d' ancestor ;  if  on  the 
death  of  any  other  relative,  by  writs  of  the  same  nature  but 
having  different  names.  They  were  all  known  as  ancestral  writs. 
The  inquiry  under  the  writ  was  directed  to  the  point  whether 
the  demandant's  ancestor  was  seized  at  the  time  of  his  death 
and  whether  the  demandant  was  his  heir,  these  facts  if  esta- 
blished being  deemed  sufficient  tq  show  a  prima  facie  right  of 
possession  in  the  demandant.  But  if  the  lands  were  devisable, 
these  writs  would  not  lie,  because  the  ancestor  might  have  given 
the  land  to  the  defendant  by  his  will ;  and  therefore  when  after 
the  statute  of  wills  all  lands  were  devisable  they  ceased  to 
be  used. 

8  See  I  977.  "  See  §  977. 
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NoTci  (jis-  An    assize    of  novel   disseizin    went    upon  the  ground  of   a 

seizin.  •        i  •  in 

former  seizin,  not  in  the  demandant's,  ancestor  but  m  himself, 
and  a  disseizin  of  him  by  the  tenant  within  some  short  period 
before  the  action  which  was  specified  in  the  writ."  The  esta- 
blishment of  these  facts  made  out  a  •prima  facie  case  for 
the  demandant.  Under  the  writ  the  sheriff  seized  the  la.nd 
and  the  chattels  on  it,  and  kept  them  in  his  custody  till  the 
determination  of  the  case.*  If  the  demandant  was  successful, 
he  recovered  the  land  and  damages,  this  being  the  only  case  in 
which  damages  were  recoverable  in  a  real  action  M  common  law. 

^'efeotim!''^  The  assize  of  novel  disseizin  was    available    only   in   case  of 

a  disseizin,  not  in  other  kinds  of  ouster.  But  because  of  the 
celerity  and  cheapness  of  this  remedy  it  became  very  popular, 
so  that  in  time  the  courts  permitted  a  parly  who  had  been 
ousted  but  not  technically  disseized  to  admit  or  confess  himself 
disseized  for  the  purpose  of  using  the  assize.  This  was  also 
allowed  in  cases  of  subtractioii  of  rients  or  services  and  disturbances 
of  incorporeal  hereditaments  which  were  equivalent  to  disseizin.*^ 
It  was  called  disseizin  by  election, 

TiieiMrewrit  907.  Among  petitory  actions  or  writs  of  right  the  most 
important  was  the  mere  writ  of  r^ht,  which  lay  only  in  favor 
of  a  tenant  in  fee  simple  to  recover  his  fee^  in  which  the  issue,  which 
was  called  the  mise,  was  joined  on  the  question  which  of  the  parties 
was  the  rightful  tenant  in  fee  simple,  and  a  judgment  on  this  point 
forever  settled  that  question  between  them  and  their  privies.  The 
action  ought  to  be  brought  in  the  court  baron  of  the  lord  of  whom 
the  land  was  holden,  and  when  so  brought  was  commenced  by  an 
original  royal  writ,  called  a  writ  of  right  patent  or  open,  directed 
to  the  lord,  commanding  him  to  "hold  full  right  to"  the  plain- 
tiff of  the  fee  in  question,  i.e.  to  entertain  the  suit.  If  the 
lord  refused  or  delayed  justice,  gr  in  later  times  on  a  mere  pro 
forma  suggestion  by  either  party  that  he  had  done  so,  the  suit 
might  be  removed  into  the  county  court  by  a  writ  of  tolt,  and 
from  thence  into  the  Ring's  court;  by  a  writ  of  pone  or  recordare 
facias.      If    the    lord    had    no    court    or    waived    his    right    of 

"  In  a  writ  of  Henry  II  the  time  specified  is  "since  my  last  journey 
to  Normandy." 
"  See  i  876. 
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jurisdiotion  (remisit  curiam  suam),  the  action  might  be  brought 
at  first  in  the  King's  court  by  a  writ  called  a  writ  of  right 
close.  This  was  always  the  proper  way  when  the  land  was 
held  of  the  King  directly.  The  demandant  had  to  allege  seizin 
in  himself  or  in  some  one  under  whom  he  claimed,  and  in  the 
latter  case  to  derive  his  right  from  that  person,  that  is,  specify 
all  the  descents  or  transactions  by  which  the  right  had  become 
vested  in  himself.  To  this  the  tenant  answered  by  denying  the 
demandant's  right  and  alleging  that  he  had  a  better  right  than 
the  demandant  had.      This    put    the    demandant   upon    proof  of  Demandant 

.  ,        ,  c  IT  must  provo 

his  title,  for  it  was  a  rule  in  this  action  that  the  demandant  '»»Mtio- 
must  recover  upon  the  strength  of  his  own  title,  not  upon  the 
weakness  of  the  tenant's ;  that  is,  it  was  not  enough  for  the 
demandant  to  prove  that  the  tenant  had  no  right,  or  even  that 
he  himself  had  a  better  right,  but  he  must  prove  affirmatively 
and  fully  his  own  title  as  lawful  tenant  in  fee  simple, 

908.  If  a  tenant  in  tail  alienated  the  estate,  and  so  effected  pormsijo*. 
a  discontinuance  as  against  the  heir  in  tail  or  a  remainderman 
or  reversioner,  the  latter  might  have  a  writ  of  right  called  a 
formedon  (secundum  formam  doni)  to  recover  his  estate.  This 
writ  was  given  by  the  statute  de  donis  which  first  created 
estates  tail. 

If  a  tenant  in  fee  tail  or  for  life  had  lost  his  estate  by  '^l^^f^ 
a  recovery  against  him  in  a  possessoiy  action,  that  recovery  at 
common  law  was  final,  there  being  no  petitory  action  provided 
for  such  tenants.  But  in  case  the  recovery  had  happened  because 
of  the  tenant's  non-appearance,  in  which  case  it  might  have 
been  through  mistake  or  accident,  the  statute  of  Westminster 
2nd  gave  him  a  writ  of  quod  ei  de/orceat,  which  was  in  the 
nature  of  a  writ  of  right.  But  if  the  recovery  was  after  defence 
made,  the   writ   would    not   lie ;    which   was    the   reason    why  in  Common  re- 

i  n  ^  m  coveries. 

after  times  a  common  recovery  for  the  cutting  off  of  an  entail 
was  suffered  by  means  of  a  writ  of  entry,  on  which  after  voucher 
the  vouchee  made  defence.'' 

A  writ  of  right  of  dower  was  the  remedy  of  a  widow  when  Writ  of  right 

'  o  ■'  ^  _         of  dower. 

insufficient    dower   had    been    assigned    her    or    none    at   all,    in 


18  See  ?  698. 
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which  latter  case  she  might  have  also  a  writ  of  dower  unde  nihil 

habet. 
Partition.  Coparcenors  could  obtain  partition  of  the  land  among  them 

hy  means  of  a  writ  of  partition. 

Remedies  of  909.     Originally,     as     has    been    said,    a    lessee    was    not 

regarded  as  having  any  estate  in  the  land,  but  merely  a  contract 
with  his  lessor;  and  his  remedy,  if  the  lessor  dispossessed  him 
or  permitted  him  to  be  dispossessed,  was  by  an  action  against 
the  lessor  on  the  contract.  When  in  course  of  time  he  came 
to  be  recognized  as  having  possession  and  not  merely  detention 
of  the  land,  he  was  allowed  to   maintain    a    personal   action  for 

^jlotmlnt"  damages  against  a  person  who  ejected  him.  This  was  called  an 
action  of  trespass  in  ejectment,  or  more  often  simply  of  eject- 
ment, and  was  begun  by  a  writ  of  ejeotione  firmae.  After- 
wards the  courts  of  equity  began  to  oblige  the  ejector  to  make 
a  specific  restitution  of  the  land  to  the  lessee,  treating  the  former 
as  a  kind  of  constructive  trustee  for  the  latter;  and  when  that 
practice  had  become  well  estabhshed  the  courts  of  law  fell  in 
with  it,  and  in  an  action  of  ejectment  would  give  the  lessee 
possession  of  the  land  as  well  as  damages,  so  that  the  action 
became  a  mixed  action  instead  of  a  purely  personal  one.  This 
method  seems  to  have  been  settled  as  early  as  the  reign  of  Edward 
IV.     But  the  action,  having  been  originally  personal,  retained  the 

ih^Ttion  °t  comparatively  simple  and  inexpensive  procedure  of  personal  actions, 

faeehoidera.  g^jj^  therefore  was  really  a  better  remedy  than  a  real  action ; 
for  which  reason  freehold  tenants  desired  to  use  it.  To  enable 
them  to  do  so  a  number  of  remarkable  contrivances  and  fictions 
were  resorted  to  and  permitted  by  the  courts,  the  result  of  which 
was  that  ejectment  became  the  common  method  of  vindicating 
all  property  rights  that  included  the  right  of  present  possession 
in  land,  and  the  older  real  actions  and  assizes  went  out  of  use. 

of'Victie™  ^°  *^®  ^''®*  P^^^  *^®  claimant  made  a  formal  entry  upon 
the  land,  and  so  acquired  at  least  a  temporary,  though  perhaps 
defeasible,  seizin  or  possession  thereof,  which  enabled  him  to  make 
a  lease  pf  it  for  years  to  a  person  who  was  to  ^act  as  the 
nominal  plaintiff  in  the  suit.  The  entry  was  necessary,  because 
a  lease  by  a  person  who  had  neither  seizin  nor  possession  would 
be  void,  and  its   making  would   moreover     amount    to  the  crime 
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of  maintenance ;  and  indeed  it  was  doubted  for  some  time 
whether  such  a  mere  formal  entry  and  lease  was  not  within 
the  rule  against  maintenance.  The  lessee  remained  on  the  land 
till  somebody  ejected  him.  The  ejector  might  be  the  person  ia 
occupation  of  the  land,  against  whom  the  action  was  really  to 
be  brought ;  but  generally  it  was  a  person  employed  for  the 
purpose,  who  was  called  the  casual  ejector.  The  lessee  then 
brought  his  action  of  ejectment  against  the  party  who  had  ejected 
him.  If  that  were  a  casual  ejector,  he,  thus  becoming  the 
nominal  defendant,  was  required  to  give  notice  to  the  occupant 
of  the  land,  the  true  defendant,  of  the  commencement  of  the 
action,  and  invite  him  to  appear  and  take  upon  himself  the 
defence.  For  although  a  judgment  against  the  casual  ejector 
would  not  be  legally  binding  upon  the  tenant,  yet  under  such 
a  judgment  the  court,  not  being  supposed  to  know  of  the  exist- 
ence of  the  latter  but  assuming  the  party  who  appeared  as 
defendant  in  the  action  to  be  the  actual  tenant,  would  put  the 
nominal  plaintiff  into  possession,  who  would  at  once  surrender 
it  to  his  lessor,  the  true  plaintiff;  and  then  the  tenant  -^ould 
be  driven  to  assert  his  rights  in  another  action,  in  which  he 
would  fail  unless  he  could  show  a  better  right  than  that  of  the 
plaintiff  in  possession  under  the  judgment.  Therefore  it  was 
advisable  for  the  tenant,  on  being  notified  of  the  suit,  to  appear 
and  have  himself  substituted  in  it  as  defendant  by  an  order 
of  the  court,  and  defend  his  possession  in  the  action  of 
ejectment. 

910.     The    nominal   plaintiff  in    order   to   succeed    in    his  Themoaern 

"  '^  form  of  eject- 

action    had    to    prove    four    points,  viz.,  (1)  a  good  title   or  right      "'"*• 

to  the  land  in  his  lessor,  the  true  plaintiff,  (2)  the  lease  to 
himself,  (3)  his  entry  upon  the  land  pursuant  to  the  lease,  and 
(4)  his  ejectment  or  ouster  from  it.  But  in  the  time  of  the 
protectorate,  chief  justice  Eolle  invented  a  new  and  more  con- 
venient way  of  bringing  the  action.  No  lease,  entry  and  ouster 
were  actually  made  but  were  merely  alleged  to  have  been  made, 
the  supposed  lessee  and  nominal  plaintiff  being  a  fictitious  per- 
son, who  was  usually  named  John  Doe,  and  the  casual  ejector 
being  also  a  fictitious  person.  The  notice  to  the  tenant  was 
given  by  the 'lessor  of  the  plaintiff,  i.e.  the  true  plaintiff,    in  the 
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name    of  the    supposed    casual    ejector;    and    when    the.  tenant 
appeared  and  applied   to   he    admitted    as    a    defendant   he  was 
required   by   the  court,    as   a   condition    of  the   granting   of  his 
request,  to  enter  into  a  stipulation    or    rule    of  court,    called   the 
The  consent  couseut    rulc,    bj   which   he    agreed   to  admit   the  facts  of  lease, 
entry  and  ouster  and  confine  his  defence    entirely  to  the  question 
of  the  right  to  the  land,    which  remained    as    the   only   question 
to  be  tried  in  the  action.      The    plaintiff's  lessor  became  a  party 
to  the  consent  rule,  and  agreed   to    be  responsible    for   any  costs 
that  might  be  awarded  against  the  nominal  plaintiff.     The  action 
of  ejectment    having   been    thus   turned   into    a    piooceeding    for 
Damages,    trying    title    to   land,    the    damages   given    were    usually    merely 
nominal,  the  plaintiff  after  recovering   the   land,    if  he    had  any 
claim  for  substantial  damages,  resorting    to   his  action  of  trespass 
for    mesne   profits;    so    that    ejectment   came    to    be    in  effect  a 
^the'uSted"  real  action.     In  some  of  the    United    States   it    was  further  sim- 
states,      pjjgg^  jjy  allowing   it   to   be   brought   in   the    first   place    in  the 
name  of  the  true  plaintiff  against  the  true  defendant. 

911.  For  a  nuisance  there  was  formerly  a  remedy  by 
^ufsanoe!  an  assize  of  nuisance,  at  first  against  the  actual  maker  of  the 
nuisance  only,  but  extended  by  the  statute  of  Westminster  2nd 
to  his  alienee  who  wrongfully  maintained  it.  Under  this  writ 
the  plaintiff  had  judgment  for  the  abatement  of  the  nuisance 
and  for  damages. 

There  was  also  a  writ  of  quod  permittat  prosternere,  which 
'^"^m/ttat."*  ^^^  ^^  *^^  nature  of  a  writ  of  right,  under  which  the  defendant 
was  commanded  to  permit  the  demandant  to  abate  the  nuisance 
or  show  cause  why  he  should  not.  ' 

Both  of  these  remedies  are  now  abolished,  a  personal  action 
"medues?"  having  been  found  a  more  convenient  mode  of  getting  damages, 
and  an  injunction  in  equity  of  preventing  the  making  or  con- 
tinuance of  a  nuisance. 
Writ  of  waste.  912.  A  Writ  of  waste  was  an  action  which,  partly  by 
the  common  law  and  partly  by  the  statutes  of  Glocester  and 
Westminster  2nd,  might  be  brought  by  the  immediate  reversioner 
or  remainderman  in  fee  against  a  tenant  for  life  or  years  who 
unlawfully  committed  waste  in  the  land,  or  for  a  Uke  cause  by 
one  joint  tenant   or   tenant   in   common    against   another.^     But 
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it  did  not  lie  between  coparcenors,  because  they  might  have  a 
remedy  by  partition.  It  was  a  mixed  action ;  the  demandant 
recovered  the  land  itself,  as  a  penalty  for  the  commission  of  the 
waste,  and  also  treble  daraasres.  This  remedy  for  waste  has  Modieinio- 
been  superseded  in  modern  times  by  an  action  for  damages ;  the 
forfeiture  of  the  land  is  no  longer  a  consequence  of  waste. 

913>     There  were  also   certain    ancient    writs  in    the  nature  Eemediep,  for 

subtractiou. 

of  writs  of  right,  by  which  remedies  might  be  had  for  subtrac- 
tions. The  writ  de  consuetudinibus  et  servitiis  lay  for  the  ^^^i^a";. 
lord  against  a  tenant  who  refused  to  render  rents  or  services 
due  by  tenure  or  custom,  under  which  the  court  ordered  the 
tenant  to  specifically  perform  his  dues.  On  a  writ  of  cessavit  cassava. 
the  land  itself  could  in  certain  cases  be  recovered  from  a  tenant 
who  had  wholly  failed  to  perform  his  services  for  two  years ; 
or  if  the    tenant   in    an   assize    or   action    of  replevin  disclaimed  writ  of  right 

*■  sur  disclavmcr. 

his  tenure  and  denied  his  lord's  right,    the   lord   could  take  back 
the  land  by  a  writ  of  right  sur  disclaimer. 

On    the   other   hand   if  the   lord    distrained    for  more  than    if"'w™f» 

vexes, 

he  had  a  right  to,  the  law  gave  the  tenant  a  writ  of  ne  injuste 
vexes,  to  prohibit  the  lord's  proceedings.  Or  if  a  mesne  lord 
permitted  his  tenant  to  be  distrained  upon  by  the  lord  para- 
mount for  rents  or  services  due  the  latter  from  the  mesne  lord, 
the  tenant  could  get  reimbursement  from  his  immediate  lord 
by  a  writ  of  mesne  (de  medio);  and  if  the  lord  failed  to  make  w.  itotmssne. 
such  compensation  he  was  forejudged  of  his  mesnalty  and  the 
tenant  should  hold  directly  of  the  superior  lord. 

Services  due  by  custom   or   prescription   e.g.    a   custom   that  ^"^"^  ^  ="'='''• 
aU  inhabitants  of  a  village  should  do  suit  to  a  particular  mill   or 
oven  that  is,  bring  their  grain  there  to  be  ground  or  their  bread 
to  be  baked,  were  enforced  by  various  writs   de   secta  ad  molen- 
dinum-,  ad  furnum,  etc. 

All    the   special   writs   for  subtraction  above  mentioned  were   Modem  re-. 

'  .  medies. 

of    the    nature    of  real   actions,    and    in  later  times  their  places 
were  taken  by   the  more   convenient   remedy   of  an   action   for    ■ 
damagee. 

914.    For    disturbances    the   usual    remedy    is    now    by    aiai^^^^noe! 
action    for  damages  or  an  injunction  in  equity.      But   there  were 
formerly  certain  special  remedies. 
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surctargeof  Jq   (.^86   of  a    Surcharge    of  a    common  by    any  commoner, 

either  the  lord  or  any  other  commoner  conld  have  a  writ  of 
surcharge  of  common,  directed  to  the  sheriff  and  ordering  him 
to  summon  a  jury  and  with  their  assistance  to  admeasure  the 
whole  common,  that  is,  to  ascertain  how  many  cattle  each  com- 
^^ehMge"'  moner  had  a  right  to  put  in.  If  after  that  the  same  defendant 
surcharged  the  common  again,  the  plaintiff  could  have  a  writ 
of  second  surcharge,  under  which  he  recovered  damages  and  the 
supernumerary  cattle  were  forfeited  to  the  King. 
.mivMat  ^  ^'^  ^^'•^   obstructed    the   common,    as   by   enclosing  it  or 

plowing  it  up,  any  commoner  could  treat  this  as  a  disseizin  and 
have  an  assize  of  novel  disseizin.  Or  in  case  of  such  an  inter- 
ference by  the  lord  or  by  any  one  else  as  amounted  to  a  total 
deprivation  of  the  common,  the  commoner  had  a  right  to  a  real 
action  by  a  writ  of  qvx>d  permittat  to  recover  his  right  of 
common.  * 

^f'advow'^OT*  ^^^  ^  usurpation  of  an  advowson  the  only  remedy  by 
the  common  law  was  a  writ  of  right  of  advowson,  which 
was  a  petitory  action.  But  by  the  statute  of  Westminster 
2nd.,  the  patron  might  treat  it  for  six  months  as  a  mere 
disturbance  and  resort  to  a  possessory  remedy ;  and  by  a 
statute  of  Anne  a  usurpation  did  not  affect  the  right  to  future 
presentations. 

^r^y/s^r'         For  mere  disturbance    of  an    advowson  there  were  two  pos- 

'"™'       sessory  remedies.     An    assize    of   darrein  presentment  was  based 

upon  the  fact  that  the  demandant  or  his  ancestor  had  made  the 

last  presentation,  and  therefore  he  was  presumptively  the  rightful 

Qua™  imrcdit.  patron.  But  the  most  usual  remedy  was  a  writ  of  quare 
impedit,  which  was  a  possessory  action  brought  by  the  true 
patron  against  the  bishop  alone  or  against  him,  the  pretended 
patron  and  the  latter's  clerk,  according  to  the  circumstances 
of  the  case.  The  demandant  must  show  his  right  to  the 
advowson  and  at  least  one  actual  presentation  by  himself  or 
his  predecessor  in  title,  on  doing  which  he  got  judgment  to 
recover  the  advowson  and  in  most  cases  to  remove  the  wrongful 
incumbent. 

Tons;"*'  915.    Coming   now   to  personal  actions:    these   are   divided 

M  contractu    •    .  ,.  ,  .  ,  ,  , 

liad  «B  delicto,  into   actions   er.    contractu,    which   were    brought    to    specafioally 
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enforce  obligations,  whether  arising  from  contract  or  not,"  or  for 
damages  for  breaches  of  obligations,  and  actions  ex  delicto,  which 
were  to  recover  the  possession  of  chattels  or  damages  for  torts, 
and  were  therefore  always  based  upon  a  tort  or  delict. 

916.  Of  the  former  class  the  most  important  was  the  Debt, 
action  of  debt,  which  lay  for  the  recovery  of  any  sort  of  a  debt, 
whether  created  by  specialty  or  otherwise.  The  sum  recovered 
consisted  principally  of  the  debt  itself,  so  that  to  that  extent 
the  action  was  not  for  damages  but  for  ^the  specific  enforcement 
of  the  obligation."  But  the  creditor  was  also  entitled  to  dam- 
ages for  the  unjust  detention  of  his  debt.'°  So  that  the  action 
of  debt  had  a  double  aspect,  being  partly  for  the  specific  enforce- 
ment of  the  obligation  and  partly  for  damages  for  its  breach. 
Generally  at  present  the  entire  sum  recovered,  including  the 
debt  itself,  is  called  damages ;  but  that  is  not  technically  correct. 
Since  a  judgment  created  a  debt,  a  new  action  of  debt  might  ^**^^|"''*' 
be  brought  on  the  judgment,  a  new  judgment  recovered,  and 
then  another  action  brought  on  that,  and  so  on  without  end  until 
the  debtor  paid.  Actions  of  debt  on  judgment  have  been  abolished 
in  some  places  in  modern  times  as  being  merely  vexatious. 

The  form  of  the  action  was  either  in  the  debet  and  detinet   P?''**''.'^^ 

dBMt  and  m 

or  in  the  detinet  only;  that  is,  the  writ  sometimes  stated  that  ^^ '**"^- 
defendant  owed  and  unjustly  detained  the  money  and  sometimes 
merely  that  he  unjustly  detained  it.  The  action  was  brought 
in  the  first  form  by  the  original  creditor  against-  the  original 
debtor  or  his  heir;  but  an  executor  or  administrator  sued  in  the 
dftinet  only,  because  the  debt  was  not  strictly  his  own  debt, 
though  he  was  entitled  to  receive  the  money  The  action  of  wagerofiaw. 
debt  on  a  simple  contract  was  open  to  one  serious  objection. 
The    defendant    could    wiolly    defeat     the    plaintiff's    claim    in 

1*  They  were  called  ex  contractu  because  of  the  ancient  notion  that 
every  legal  obligation  arose  froin  an  express  or  implied  contract;  see 
1375,377.  '  * 

15  Since  a  debt  may  be  considered  as  a  fiind  belongwg  to  the  creditor 
in  the  possession  of  , the  debtor  (see  §  766,)  the  action  was  analogous  to  an 
action  for  possession,  and  has  been  likened  by  some  writers  to  a  real 
action.  ,    ^ 

le  See  i  896. 


640 


PMVATE  LAW. 


^ovenaut. 


most  cases  by  simply  coming  into  court  and  making  oath  that 
be  owed  the  plaintiff  nothing,  which  the  plaintiff  was  not 
permitted  to  contradict.  This  was  called  wager  of  law,  and 
will  be  more  fully  explained  in  another  place." 

917.     Covenant  was  an  action  to  recover  unliquidated  dam- 
ages for  the  breach  of  a   covenant    or   promise   under    seal.      In 
covepantB   ancicut  timcs  however,   in   the   case   of  a   covenant   real,  i.e.  a 
'""'•      covenant  to   convey   real   property,    the   court   could   enforce   the 
contract  specificaUy  by   ordermg   the   defendant   to   make   a  con- 
veyance." 
No  action  on  There   was   no   form   of  action   for  the  breach  of  a  simple 

teiotelen^  contract  which  did  not  create  a  debt,  which  included  all 
bilateraP  simple  contracts.  Such  contracts  were  not  binding  or 
enforceable  at  common  law.  The  ecclesiastical  courts,  however, 
would  sometimes  enforce  them,  in  the  exercise  of  the  jurisdiction 
assumed  by  those  courts  over  moral  dehnquences,  on  the  ground 
that  for  a  person  to  break  his  contract  was  sinful. 
Account.  918.     The  action  of  account  lay  to    settle    accounts  between 

two  persons,  one  of  whom  stood  in  the  relation  of  agent  or 
servant  to  the  other.  It  might  be  used  on  the  dissolution  of  a 
partnership  consisting  of  only  two  partners  to  settle  the  partnership 
accounts.  The  first  question  to  be  decided  was  whether  the  de- 
fendant was  bound  to  accoimt  to  the  plaintiff  at  all.  K  that  was 
decided  in  the  affirmative,  a  judgment  was  given  that  the  defendant 
do  account,  and  then  the  case  was  referred  to  auditors  appointed 
by  the  court  to  take  the  account,  that  is,  to  go  over  the  accounts 
of  the  parties  and  report  to  the  court  th*e  balance  due,  where- 
upon a  final  judgment  was  rendered  for  that  amount.  This 
action  was  generally  disused  because  it  was  found  that  accounts 
could  be  more  conveniently  settled  in  the  courts  of  equity. 
Actions  ex  Q19.     Among   actions   ex    delicto,  an  action  of  trespass  lay 

delicto.  "^  '  1.  •/ 

Trespass,  to  rccover  Unliquidated  damages  for  a  trespass.  It  seems  also 
to  have  been  occasionally  used  in  ancient  times  when  the  \vrong 
did  not  amount  to  a  technical  trespass. 


"  See  1 1052. 

18  This  was  the  form  of  action  used  in  levying  a  fine.    See  J  597. 

»  See  i  379. 
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It  was  necessary  to  allege    in   the    pleadings  that  the  wrong 
wa*  committed  vi  et  armis,    in    order   to    give    the    royal  courts    yietarmU. 
jurisdiction,^  for  which  reason  the  ordinary  action  of  trespass  was 
often   caUed   trespass    vi   et   armis.      An    action   of  trespass  for 
an    unlawful    entry   upon   land,    i.e.    for   breaking  the  plaintiffs  Q™™  »i™s™ 
close,^    was   distinguished    as    trespass    quare    clausum  fregit  ;^ 
and  one  for  the  tortious  taking  of  chattels  as   trespass   dt   bonis    ^«  !>"»»»• 
asportatis  or  simply  de  bonis.     But   these   were  not  regarded  aa 
separate  forms  of  action. 

920.  If  goods  were  unlawfully  distrained,  the  remedywas  Bepievin. 
by  an  action  of  replevin,  in  which,  the  plaintiff  having  given 
security  that  he  would  duly  prosecute  his  action  and  would 
restore  the  goods  if  it  was  decided  that  he  had  no  right  to  their 
possession,  a  writ  of  replegiari  facias  was  issued,  under  which 
the  sheriff  seized  the  goods  and  delivered  them  to  the  plaintiff. 
If  the  goods  had  been  eloigned  (elongata),  that  is,  concealed  or 
carried  away  so  that  the  sheriff  could^  not  find  them,  the  plaintiff 
might  have  a  writ  of  capias  in  withernam  to  take  other  goods  ™aKam. 
of  the  defendant  in  lieu  of  the  first.  Goods  taken  in  withernam 
could  not  be  replevied  until  the  original  goods  were  forthcoming. 
The  plaintiff  having  got  possession  of  the  goods  in  this  summary 
manner  at  the  commencement  of  the  suit,  the  issue  to  be  tried 
was  which  party  had  the  right  of  possession,  which  usually  turned 
upon  the  question  whether  the  distraint  was  lawful.  The  court 
awarded  the  possession  to  the  party  who  was  found  to  be 
entitled  to  it. 

In   modern   times   the   remedy   by  replevin   has  been  much  teSn^nhs 
extended,  and  in  most   places   goods   can    now   be    replevied   by ,    °*''''"' 
the  person  entitled  to  their  possession    whenever   they  are  in  any 
manner  unlawfully  detained   from   him,    and   not  merely  in  case 
of  an  unlawful  distraint. 

There   was    formerly   an    action   to   replevy   a   human  being  j^^^^^fefio. 
unlawfully  imprisoned,  by  a  writ  de    homine   replegiando.     Any      s*""*"- 
one  could  bring  the  action  on  behalf  of  the   prisoner,  and  surety 
must    be    given    that   he    should   be   forthcoming   to  answer  any 


20  See  i  179. 

21  See  i  225. 

22  Usually  written  gu.  el./r. 
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charges  against  bim,  on  which  being  given  he  was  set  free. 
But  this  action  is  long  since  fallen  into  disuse,  a  writ  of  haheas 
corpus  being  found  a  more  effectual  remedy  in  cases  of  false 
imprisonment. 

Detinue.  921.    Detinuc  lay  for  a  chattel  which    was   unlawfully   de- 

tained, in  violation  of  the  duties  in  §  800,  from  the  person  having  the 
right  of  immediate  possession,  whether  the  original  acquisition 
of  possession  by  the  defendant  was  rightful  or  wrongful.  The 
judgment  was  in  the  alternative,  that  the  defendant  restore  the 
chattel  to  the  plaintiff  or  pay  its  value.  Detinue  seems  to  have 
been  connected,  or  perhaps  originally  identical,  with  debt  in  the 
detinet,  but  appUed  to  goods  instead  of  money.  The  defendant 
Wager  of  law.  had  the  Same  right  as  in  debt  to  wage  his  law.  Therefore, 
and  because  the  chief  use  of  the  action  was  in  cases  of  bail- 
ment where  there  was  a  contract  between  the  parties,  the  action 
has  been  classed  by  some  among  actions  ex  contractu;  but  the 
weight  of  authority  holds  it  to  be  ex  delicto. 

"other  com-  922.     Bcsidcs  the  above  mentioned  common  law  actions,  which 

actions,  continued  to  be  employed  until  the  mtroduction  of  the  modern 
procedure,  and  indeed  are  still  in  use  in  some  of  the  United 
States,  there  were  a,  few  others  which  went  out  of  use  at  an 
early  -  period,  being  superseded  by  the  action  on  the  case  next  to 
be  mentioned. 

inadeciuaoy  923.     After  the  writs  by  which  actions  were  begun  in  the 

of  common 

lawoctiona.  commou  law  coittts  had  become  "of  course,"  each  form  of  action 
had  its  particular  form  of  writ,  and  the  clerks  in  Chancery 
would  not  issue  writs  in  any  but  the  estabhshed  forms.**  The 
King  might  still  grant  extraordinary  writs,  but  early  ceased 
to  do  so  for  the  purpose  of  bringing  suits  in  the  ordinary  courts. 
There  were  accordingly  a  good  many  cases  in  which  no  ap- 
propriate writ  or  form  of  action  existed,  and  therefore  no  remedy 
could  be  had;  for  instance  for  torts  committed  by  negligence 
or  fraud  which  did  not  amount  to  trespasses,  or  for  the  breach 
of  simple  contracts  which  did  not  create  debts.  The  inadequacy 
of  the  common  law  scheme  of  remedies  was  severely  felt,  and 
an    attempt   to    obviate  it  was    made    in    the  statute   of   West- 

23  The  Chancellor  was  forbidden  to  do  so  by  the  provisions  of  Oxford 
in  1268. 
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minster  2nd.      That  statute  provided  that    whenever  m  any  case  Thestatnts 
a  form  of  writ  was  found  in  the  Chancery,  and  in  a  case  falhng  ™nster2na. 
under  the  same  right  and  requiring  a  like  remedy  no  writ  could 
be  produced,  the  clerirs    in    Chancery    should   make    a   new    writ 
or  refer  the  matter  to  Parliament  to  have  one  made. 

If  that  statute  had  been  liberally  construed  and  the  powers 
given  by  it  freely  exercised,  perhaps  the  courts  of  common  law 
might  have  been  enabled  to  give  relief  in  all  or  nearly  all  the 
cases  in  which,  for  want  of  any  remedy  at  law,  parties  were 
forced  into  the  court  of  Chancery,  and  equity  as  a  separate 
system  of  law  might  never  have  existed.  But  for  some  reason 
which  is  not  now  fully  understood,  the  clerks  in  Chancery  refused 
to  make  any  new  writs  except  writs  of  trespass,  in  which,  how- 
ever, the  form  of  the  older  writs  in  trespass  was  not  exactly 
followed  but  was  varied  to  suit  the  circumstances  of  the  case. 
Thus    was   introduced    a    single    new   form   of    action  known  as  Tte  action  on 

°  the  case. 

trespass  on  the  case,  an  action  on  the  case,  or  simply  as  "case," 
which,  like  the  older  action  of  trespass,  was  an  action  to  recover 
unliquidated  damages  for  a  tort.  This  was  used  for  many  kinds 
of  torts  which  more  or  less  resembled  trespasses  but  yet  were 
not  technically  such,  for  instance  where  the  wrongdoer  had  posses- 
sion of  the  thing  injured  at  the  time  of  the  wrong  so  that 
trespass  would  not  lie,  or  where  the  injury  was  not  forcible,  or 
the  damage  was  indirect,  or  the  right  violated  was  one  on  whose 
violation  an  action  of  trespass  could  not  be  based.  It  was  used 
for  neg%ent  or  mahcious  injuries,  slander  and  libel,  fraud,  mali- 
cious prosecution,  injuries  from  nuisances  and  in  many  other 
cases.  In  fact  it  became  the  general  remedy  for  torts  which 
were  committed  by  wrongful  acts  but  did  not  amount  to  tres- 
passes, and  from  its  greater  convenience  it  gradually  superseded 
in  such  cases  the  old  common  law  writs  and  actions.  But  it  being 
still  in  theory  in  the  nature  of  an  action  of  trespass,  it  was  a 
long  time  before  the  courts  saw  their  way  to  applying  it  to  mere 
wrongful  omissions.      It  was  extended   to    omissions    by   a    series    ™'°"^'"^ 

(3  If  omissions. 

of  steps,^'  at  each  of  which  new  duties  were  introduced  into 
the  law,  so  that  what  was  in    theory   and   perhaps   in    intention 

^  Holmea,  Oommon  Law,  Leot.  V,  VII. 
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a  mere  rule  of  procedure  became  the  origin  of  very  important 
changes  in  the  substantive  law.      First    it  was  allowed  where  the 

Mi«feasance.  combination  of  an  act  and  an  omission  could  be  construed  to 
amount  to  doing  the  act.  in  an  improper  way,^  and  then  in  cases 
of  other  negligent  omissions  to  take  precautions  against  the  con- 
sequences of  one's  acts,  in  both  of  which  cases  the  damage  was 
directly  .or  indirectly  traceable  to  the  party's  act. 

The  custom  924.    The  further  development  of  the   action   proceeded  on 

of  the  realm.  ^ 

three  lines.  First,  &  person  who  engaged  in  one  of  the  more 
common  caUings  or  trades,  such  as  that  of  a  smith  or  a  miller,  was 
considered  to  be  under  a  duty  to  render  his  services  when  requested 
and  to  have  competent  sldll ;  "  for  it  is  the  duty  of  every  arti- 
ficer to  exercise  his  art  rightly  and  truly  as  he  ought."^  For 
a  refusal  to  act  or  for  neg%ent  or  unskilful  work  an  action  on 
the  case  would  lie  against  him,  founded  on  the  fact  of  his  being 
a  "  common  "  smith  or  other  mechanic.  The  duty  in  those  cases 
was  said  to  be  imposed  by  the  custom  of  the  realm.  This  prin- 
ciple as  one  of  general  apphcation  has  become  obsolete.  A 
person  following  a  mechanical  trade  is  not  now  bound  to  serve 
a  customer  unless  he  chooses,  and  the  rules  as  to  his  duty  to 
use  car©  and  skill  are  the  same  and  rest  upon  the  same  grounds 
as  those  of  other  persons  who  undertake  to  render  services.  But 
some  fragments  of  it  still  remain  in  the  peculiar  non-contractual 
duties  of  common  carriers  and  innkeepers.'" 
Trover.  925.    Secondly,   when   a  person   had   found   a '  lost    chattel 

and  converted  it  to  his  own  use,  an  action  on  the  case  was 
given  against  him  for  its  value.  This  species  of  action  on 
the  case  came  to  be  considered  a  separate  form  of  action, 
and  received  the  name  of  trover.'®  This  covered  a  part  of  the 
ground  of  the  action  of  detinue ;  and  since  in  trover  there  was 
no  wager  of  law,  it  was  preferred  to  detinue.  Therefore  the 
courts  by  a  daring  fiction  or  stretch  of  authority  extended  the 
scope  of  the  action.  In  trover  the  plaintiff  originally  had  to  allege 
and  prove  that  the  chattel  was  his,  that  he  lost  it  and  that  the 
defendant  found  it  and  converted  it  to  his  own  use.     The  courts 


26  See  i  695.  26  Fiteherbert,  Nat  Brev.  94.  D. 

"  See  ?  816,  824.  M  From  French  trouver. 
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treated  the  allegations  of  loss  and  finding  as  purely  formal  and 
immaterial,  refused  to  listen  to  any  denial  of  them,  and  confined 
the  trial  to  the  questions  of  the  plaintiff's  right  and  the  conver- 
sion by  the  defendant.  Thus  the  action  of  trover  became  avail- 
able in  any  case  of  the  conversion  of  a^  chattel,  and  then  the 
notion  of  conversion  was  extended  as  much  as  possible  so  as 
to  admit  of  the  use  of  this  action.^  The  action  of  detinue 
became  nearly  extinct,  and  even  after  wager  of  law  was  abolished, 
it  was  only  rarely  used. 

926.     Thirdly,   when    a   person   had   undertaken    isuver    se  Motion  on  the 

•"  ^  \     jr  case  on  aa 

assumpsit)  to  perform  services  for  another  and  had  actually  "smmj^sit. 
entered  upon  the  performance,  and  then  was  guilty  of  negligence 
in  the  performance  or  imprpperly  desisted  from  it,  his  entire 
couree  of  conduct,  though  all  that  was  actually  wrongful  in  it 
might  consist  in  omission,  was  considered  as  a  wrongful  act  for 
which  an  action  on  the  case  would  lie.  The  action  was  said 
_to  be  founded  on  an  assumpsit.  In  this  way  the  dxity  of  an  un-  ^^^"^-^^ 
dertaker,  mentioned  in  §  813,  was  introduced  into  the  law  about 
the  time  of  Edward  III.  It  should  be  noted  that  the  word 
assumpsit  in  this  use  did  not  mean  "promised,"  and  the  action 
was  not  ex  contractu  but  purely  ex  delicto.  This  was  as  far 
as  the  law  gyer  went  in  making  the .  action  on  the  case,  in  its 
original  form  of  an  action  for  a  tort,  applicable  to  mere 
omissions. 

Bv  what  reasoning  it  was   concluded   that   a    promise   on    a    Breach  o« 

■^  "^  ^  simple 

valuable  consideration  to  do  an  act  was  a  sufficient  undertaking  "iontraotB. 
to  support  an  action  on  the  case  on  an  assumpsit,  is  not  perhaps 
easy  to  understand.  But  by  about  the  time  of  Elizabeth  that 
principle  had  gained  recognition,  and  then  or  soon  afterwards 
the  action  of  assumpsit,  as  a  distinct  form  of  action,  was  esta- 
blished in  use.     Assumpsit  was  an  action  to  recover  unliquidated  The  action  ot 

^  assumpsit. 

damages  for  the  breach  of  a  promise  not  under  seal  made  upon 
a  valuable  consideration,  i.e.  of  any  simple  contract  But  at 
this  point  the  action  had  changed  its  character.  'Assumpsit  was 
not  an  action  for  a  tort  but  on  a  contract ;  so  that  an  entirely 
new  class  of  legally  binding  contracts   were    thus  created,  namely, 

29  See  i  880. 
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simple  contract^  that  did  not  give  rise  to  debts,  in  which  were 
included  all  bilateral  simple  contracts.  This  action,  however,  was 
strictly  confined  to  simple  contracts;  it  never  lay  on  a  contract 
under  seal,  for  which  covenant  remained  the  appropriate  form. 

Kmpie  «m-  927.    Just  as  trover  superseded  detinue,  so  assumpsit  super- 

seded debt  on  simple  contract,  and  for  the  same  reason,  namely 
to  avoid  the  wager  of  law.  The  courts  held  not  only  that  the 
existence  of  a  simple  contract  debt  was  a  sufficient  consideration 
to  support  a  promise  to  pay  it,^"  if  the  debtor  chose  to  make 
such  a  promise;  but  also  that  when  the  debt  came  due  the  law- 
would  imply  a  promise  on  his  part  to  pay  it  on  demand.  Thus 
arose  the  class  of  purely  fictitious  or  quasi  contracts  mentioned 
in  §  375.     This    gave  rise    to    a    peculiar   form  of  the  action  of 

^"mm'slr  assumpsit,  known  as  indebitatus  assumpsit,  in  which  the  plaintiff 
alleged  first  the  existence  of  a  simple  contract  debt  due  from 
the  defendant  to  himself  and  then  a  promise  or  contract  by 
the  defendant,  in  consideration  thereof,  to  pay  it  on  demand. 
The  pronqise  was  a  mere  fiction,  but  the  debt  must  be  an  actual 
common  law  debt,  usually  an-  obligation  from  the  reception  of  a 
benefit  or  the  holding  of  a  fund,  which  kinds  of  obHgations 
are    of  older   standing   in    the   law   than   the  fictitious  contracts 

''Teoiar^  based  upon  them.      This    kind  of  assumpsit   was  also  known  as 

ossumpmt.  general  assumpsit,  while  the  ordinary  form  of  the  action,  in 
whifch  no  debt  was  alleged  and  the  promise  was  usually  an 
actual  one,  was  called  fecial  assumpsit. 

There  were  several   varieties    of   indebitatus   assumpsit,  the 
differences  between  which  depended  upon  the  manner  in  which  the 

Jooda  sold,  debt  was  created.  •  Assumpsit  for  goods  bargained  and  sold  or 
for  goods  sold  and  deUvered  lay  by  the  seller  of  goods  against  the 
buyer  for  the  price,  and    assumpsit   for  work  and  labor   was   for 

^fabo?!**  wages,  salary  or  compensation  for  personal  services,  the  debt  in 
those  cases  being  an  obligation  which  arose  from  the  reception  of  a 
benefit  as  mentioned  in  §  758.  If  there  was  an  actual  contract 
to  pay  for  the  goods  or  services,  an  action    of   special    assumpsit 

Honey  paid,  might  be  brought  on  that  contract.  Assumpsit  for  money  paid, 
or  more  fully,  money  paid,  laid  out  and   expended  by  the  plain- 


so  See  I  364. 
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tiff  to  the  use  of  the  defendant    at   his    request,  was  used  where 

the  debt  was   created    by   the    plaintiff  having   paid    out   money 

for  the  defendant  in  such  circumstances    that    the    defendant  was 

under  an  obligation  to  make  reimbursement.      If  it  was  actually 

paid  at  the  defendant's  request,    the    obligation    was    the    one  in 

§  758  from  the  voluntary  reception    of   a   benefit,    if  no?^  it  was 

an  obligation  as  in  §  759  or  §  760 ;    but   in    this   latter   case    it 

was  said  that  there  was  an    imphed    request   by    the    defendant, 

the   common    law  never   having    openly    and    directly    recognized 

the  existence    of  meritorious    obligations,    but    only   indirectly  by 

means  of  the  fiction  of  an  implied    request    on   the    part    of  the 

obligor,  and  a  request  by  the  defendant  always  had  to  be  alleged.  aSeifew^, 

Assumpsit    for    money    had    and   received,    or    more    fully,    had 

and  received  by  the  defendant   to    the    use    of  the  plaintiff,  was 

the  proper  form  when  the  debt  took    its    rise,  as  in  §  761,  from 

the  defendant's  holding  a  fund  which    properly   belonged   to   the 

plaintiff.   " 

Not  only  was  a  promise  to  pay  imphed  from  the  existence  of  ^^""J'of  f^ 
a  simple  contract  debt,  but .  every  acknowledgement  of  its  existence       ^°'''' 
by  the  debtor  raised"  a  fresh    implied   promise.     It   was    on    this 
principle  that  an  acknowledgement   was    held  to    be    sufficient  to 
take  a  debt  out  of  the    statute    of  hmitations,    and  start  a  new 
period    of   limitation,^*    and    that    from    the    statement    of    an 
account,  which  showed  a  balance  of  indebtedness  from  one  party     ■^j^tea* 
to  the  other,  a  pi-omise  was  implied  to  pay  the  balance,  on  which 
an  action  of  indebitatus  assumpsit  would  lie. 

928.  In    a    penal    action'^   if  the   plaintiff  is    not  entitled  penai  aotiona. 
to  receive  the  entire  penalty  but  a  portion    of  it   is   go    to  some 

one  else,    as    where    half  the    penalty    is   given    to  the  informer 
who  sues  and  the  other   half  to    the    township    or   county,    it  is 
called  a  qui  tarn  action,  because  it  is  necessary   for    the  plaintiff     Qm«™ 
to  allege   in  his   pleading  that   he   is    an    informer    who    brings 
the  action  as  well  (qui  tarn)  for  another's  benefit  as  for  his  own. 

929.  Kemedies   by   special  writs  are  next  to  be  considered,  special  writs. 
Only  some    of  the    more  -important    ones   can    be    noticed   here. 
Certain  of  these    are   known    as   prerogative    writs,    having  been  Pierogatire 

81  See  ?  888.  82  gee  i  765. 
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originally  in  the  nature  of  extraordinary  remedies  granted  not  as 
a  matter  of  course  but  by  a  special  exercise  of  the  royal  authority 
or  prerogative.  But  at  the  present  day  they  are  obtainable  of  right, 
and  must  be  granted  upon  a  proper  appKcation,  In  many  places 
the  application  for  such  a  writ  has  to  be  made  by  the  attorney 
general  or  other  public  law  officer,  nominally  on  behalf  of  the 
Crown  or  the  public.     If,  however,  the    writ    is   needed   for   the 

The  relator,  protection  of  the  rights  of  a  private  person,  the  attorney  general 
will  proceed  at  the  request,  or,  as  it  is  technically  expressed, 
on  the  relation  (ex  relatione),  of  such  person,  who  is  then  called 
the  relator,  and  is  responsible  like  a  plaintiff  for  the  costs  and 
chaises  of  the  proceeding.  In  most  places,  however,  the  matter 
has  been  simplified  by  permitting  the  party  interested  himself 
to  apply  for  the  writ  in  the  name  of  the  state  without  the 
consent  of  the  attorney  general,  or  even  in  his  own  name. 
The  prerogative  writs-  here  to  be  described  are  the  writs  of 
procedendo,  mandamus,  prohibition,  habeas  corpus,  and  quo 
warranto.  These  were  originally  issuable  in  England  only  by 
the  court  of  King's  Bench,  which  in  a  special  manner  represented 
the  King  himself. 

Prooedendo.  930.    If  an  inferior  court  refuses   to   decide   a   case   before 

it,  which  it  ought  to  decide,  a  superior  court  may  issue  a  writ 
of  procedendo  ad  judicium,  commanding  it  to  proceed  and  give 
judgment.  But  the  writ  can  not  specify  what  judgment  the 
inferior  court  must  give  or  for  which  party,  that  being  a  matter 
for  th^t  court  itself  to  decide.  This  writ  ia  now  nearly  obsolete, 
the  writ  of  mandamus,  next  be  mentioned,  being  preferred. 

Mmdamus.  Qgx,     A   maudamus   is    a   writ   issued   by  a  superior  court 

to  an  inferior  court  or  judge,  to  a  public  officer  or  an  officer 
of  a  corporation  or  to  the  corporation  itself,  commanding  the 
respondent  to  do  some  act  which  in  his  official  or  corporate 
capacity  he  is  bound  to  do  for  the  complainant ;  e.g.  to  a  lower 
court  to  compel  it  to  decide  a  case,  to  a  registrar  of  deeds  to 
compel  him  to  record    a   deed,    to    a   railroad   company  ordering 

Matters  of    u   2.        i.         ■,      ,      ■  ^  .  f      J  a 

oisoretion.  «  to  stop  its  trams  at  a  certain  station.  But  no  mandamus 
will  lie  to  compel  the  doing  of  an  act  which  the  respondent 
has  a  discretion  to  do  or  not  to  do,  or  to  control  the  exercise 
of  his  lawful  discretion.      Thus    a  superior   court    can ,  not  compel 
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an  inferior  one  to  give  such  a  judgment  as  the  superior  trihunal 
thinks  proper  to  be  given,  nor,  if  the  authorities  of  a  city  are 
under  a  general  duty  to  lay  out  such  new  highways  as  the 
public  convenience  may  in  their  opinion  require,  can  a  court 
interfere  and  compel  them  to  lay  out  a  street  in  any  place 
where  it  seems  to  the  court  to  be  needed,  the  power  to  decide 
what  streets  are  needed  being  vested  exclusively  in  the  city 
authorities.  A  mandamus  also  is  not  the  proper  remedy  for  auS*! 
enforcing  the  performance  of  a  purely  private  duty,  such  as  the 
duty  to  pay  a  debt  or  to  abate  a  nuisance,  but  the  injured 
party  must  resort  to  his  action. 

932.  If  an  inferior   court   attempts   to   take   cognizance  of  Prohiwtioa. 
a  matter   of  which   it   has   no    jurisdiction,'  as   if,    for  instance, 

a  court  having  only  civil  jurisdiction  should  attempt  to  try  a 
man  for  a  crime  or  a  court  of  admiralty  should  entertain  a 
suit  on  an  ordinary  contract,  or  if  in  a  proceeding  within  its 
jurisdiction  ihe  lower  tribunal  is  proceeding  in  a  manner  contrary 
to  law,  a  superior  'court  will  grant  a  writ  of  prohibition  forbid- 
ding  it    to  proceed.      But    this    writ   wiU    not   lie   to   prevent  a  wmnotiis" 

,  ,  .  ^o  correct 

merely  erroneous  decision,  as   for   instance    if  the   inferior    court      errors, 
were  about  to  decide  for  the  plaintiff  when   it   ought   to    decide 
for  the  defendant.      It   has  jurisdiction  to  decide,  and  any  error 
in  its  decision  should  be  corrected  by  an  appeal. 

933.  The   writ   of   habeas   corpus,   which   Blackstone  calls  Habeas  corpus^ 
the  most  celebrated  writ  in  the  English  law,    is    a   writ   directed 

to  any  person,  whether  the  sheriff,    a  jailor  or  any  public  officer 

or    a    private    person,    who    holds    another   in   imprisonment  'or 

custody,  ordering   him   to  have    the    body   of  the  prisoner  before 

the  court.      The    person  to  whom  the  writ  is  directed  is  required 

actually   to   produce^  the    prisoner   in    court.      There    are   various 

kinds  of  writs  of  habeas    corpus,    some    one  .of  which   may   be 

used  whenever  the  presence   of  a   prisoner   is   required   in    court 

for  any   purpose.      If  for   instance    he   is  -  needed  as  a   witness,-  ^fSfim^ 

he    may    be    brought    in    by     a     writ    of    habeas     corpus    ad 

testificandum. 

But    the    great    writ    of_  personal   liberty,    which    is    u™ally  ™'«^'«  j.|2II' 
called  simply    a   habeas    corpus,    is    the   writ    of  habeas    corpus       '*""'• 
ad  subjiciendum,   by   which   the  person  detaining  the  prisoner  is 
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ordered  to  produce  him,  with  the  day  and  cause  of  his  caption  and 
detention,  ad  faciendum,  subjiciendum  et  recipiendum,  to  do, 
submit  to  and  receive  whatevOT  the  court  shall  consider  in  that 
behalf.  When  the  prisoner  is  brought  in,  the  court  will  inquire 
into  the  matter,  and  if  the  imprisonment  is  unlawful,  will  set 
him  at  hberty,  if  lawful,    will   admit   him  to    bail   in    a    proper 

Only  for™,  case  or  will  remand  him  to  custody  agam.  A  person  can  be  set 
onmeiit.  £fgg  qq  hobeos  corpus  only  when  the  imprisonment  is  unlawful, 
when  it  amoimts  to  false  imprisonment.  K  he  is  held  under 
the  mandate  of  a  court,  the  imprisonment  is  lawfid  unless  the 
mandate  is  void,  even  though  it  be  erroneous.  Therefore  if  a 
person  is  tried  for  a  crime  and,  though  really  innocent,  is 
unjustly  convicted  and  sentenced  to  imprisonment,  he  can  not 
have  relief  by  a  writ  of  habeas  corpus,  his  proper  remedy 
being  by  an  appeal  from  the  erroneous  judgment.  But  if  the 
imprisonment  is  really  unlawful,  he  will  be  set  free  although 
it  is  under  the  mandate  of  a  court  or  by  the  order  of  any 
public  officer,  even  the  King  or  President. 

S^'S*  Habeas  corpus  was  an  old  common  law  writ ;  but  oriiginally  it 

'*"■  *  seems  to  have  been  regarded  as  grantable  at  the .  disciretion  of  the 
court,  which  in  the  time  of  the  strt^le  for  liberty  under  the 
Stuart  Mngs  was  made  by  the  judges  a  ground  for  refusing  the 
writ  or  vexatiously  delaying  decisions  and  so  permitting  persons  to 
remain  illegally  imprisoned.  These  evasions  gave  rise  to  a  clause 
^M^Mtf  ^  *^®  petition  of  right  in  the  reiga  of  Charles  I,  and  finally 
to  the  famous  habeas  corpus  act  of  31  Charles  11,  by  which  the 
writ  is  made  a  matter  of  right  and  a  prompt  decision  is  secured. 
There  are  similar  statutes  in  the  United  States.  In  times  of 
war   and  civU   disturbance   the   legislature  sometimes  temporarily 

o'?tEe"S.  suspends,  the  writ  of  habeas  corpus,  the  effect  of  which  is  to 
confer  upon  the  government  the  power  to  arrest  and  imprison 
without  trial,  as  a  measure  of  precaution,  persons  who  are 
regarded  as  dangerous  to  the  state.  But  this  does  not  take 
away  the  remedy  for  ordinary  false  imprisonments.  The  con- 
stitution of  the  Uuited  States  and  those  of  the  several 
states  provide '  that  the  writ  shall  not  be  suspended  except 
when  in  cases  of  rebellioa  or  invasion  the  public  safety  may 
require  it. 
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The   writ    of  haheas    corpua   may    also    be    used   to  obtain,  ^^^p^^o^g.^ 
the  custody   of  a    person    to    whose   custody   the    complainant  is 
entitled;    thus    a   father   may   by  this  means  regain  the  custody 
of  his  child,  or  a  guardian    of  his   ward,  from  any  one  who  has 
taken  the  child  away  or  unjustly  detains  him, 

934.  A   writ    of  quo   loarranto   was    a    writ    of  right  on  ^"o  waifan'o. 
behalf  of  the  King  against    a    person    who  usurped  any  franchise 

or  public  or  corporate  office,  or  who  having  rightfully  such 
franchise  or  office  had  forfeited  it  by  non  user,  misuser  or  breach 
of  any  condition,  to  inquire  by  what  warrant  the  defendant  held 
the  office  or  franchise  and  to  oust  him  from  it.  But  the  proceedings 
on  this  writ,  as  on  writs  of  right  generally,  being  long  and  incon- 
venient, it  is  now  generally  disused,  and  an  information^^  in  th,e  information 
nature  of  a  quo  warranto  has  taken  its  place,  and  is  what  is  now  of  a  qw>  war- 
generally  meant  when  a  quo  warranto  is  spoken  of.  This  was 
originally  a  criminal  or  quasi  criminal  proceeding  to  inflict  a 
fine  upon  the  usurper ;  but  the  fine  is  not  now  enforced,  and  a 
quo  warranto  has  become  a'  mere  civil  proceeding  to  try  the 
right.  It  is  the  usual  mode  in  the  United  States  of  trying  the 
right  to  public  administrative  offices  and  of  settling  disputes  about 
elections  to  such  offices,  it  can  not  be  applied  to  elections  of 
members  of  Congress  or  state  legislatures,  because  the  national 
and  state  constitutions  confer  upon  those  bodies  the  exclusive  right 
to  pass  to-  upon  the  elections  and  qualifications  of  their  members, 
nor, in  England  to  the  election  of  a  member  of  Parliament.  It 
is  doubtful  whether  a  quo  warranto  will  lie  to  determine  the  right 
to  be  president  of  the  United  States  or  governor  or  of  a  state. 

935.  A  writ  of  certiorari  is  a  writ  from  a  superior  court    certioraru 
directed  to  an  inferior  court  or  to  a  public  officer  or  board  of  officers, 
ordering  them  to  cause  to  be  certified  to  the  court  issuing  ihe  writ 

their  proceedings  in  some  matter,  under  which  they  are  required 
to  return  to  the  court  a  full  statement  in  writing  of  what '  they 
have  done.  It  is  a  generally  applicable  remedy  when  the. court 
has  jurisdiction  to  review  the  proceedings  and  no  other  method  is 
provided  of  getting  the  matter  before  the  courti  It  is.  often  used 
in  connection  with  a  writ  of  habeas  corpus  to  obtain  for  the 
court  fuller  information  as  to  the  grounds  of  the  imprisonment. 
-as  See  ?2  940,  1254. 
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Fiirote  irrits, 


Llainprize. 


Le  ventre 
insptcJendo. 


£sh-epmnit. 


These  writs 
obsolete. 


Seii'e  facUu, 


936.  Certain  writs  granted  on  the  application  of  private 
persons  for  the  protection  of  liberty  and  property  are  next  to 
be  noticed. 

The  writ  of  mainprize  {manucaptto)  is  a  writ  directed  to 
the  sheriff,  when  a  person  is  imprisoned  by  him  on  a  charge 
of  crime  and  is  entitled  to  bail,  commanding  him  to  take 
secraities  for  the  prisoner,  called  mainpernors,  and  set  him  at 
large.  Mainpernors  differ  from  ordinary  bail  in  that  they  have 
ttot  the  power,  which  bail  have,  to  surrender  their  principal 
at  any  time  and  so  free  themselves  from  their  obligation  for 
his  appearance,  and  also  in  that  bail  are  only  sureties  for  his 
appearance  to  answer  the  specific  matter  for  which  they  have 
stipulated,  while  mainpernors  are  bound  to  produce  him  to 
answer  any  charge  which  may  be  made  against  him. 

When  a  tenant  in  fee  simple  died  leaving  a  widow  and 
an  heir  who  was  not  a  son  or  the  representative  of  a  son,  and 
the  widow  declared  herself  to  be  with  child  by  the  deceased 
tenant,  which  child  if  born  would  be  heir  in  excludon  of  or 
jointly  with  the  existing  heir,  the  latter  was  entitled  to  a  writ 
de  ventre  inspiciendo  against  the  widow,  under  which  the  coifft 
ordered  her  to  be  examined  by  a  jury  of  twelve  matrons  to 
ascertain  whether  she  was  really  pregnant. 

At  common  law  if  a  person  had  recovered  judgment  in  a 
real  action  but  had  not  yet  got  possession  of  the  land,  or  by 
the  statute  of  Gloucester  passed  in  the  reign  of  Edward  I,  if 
he  had  begun  such  an  action,  and  had  reason  to  apprehend 
that  the  tenant  would  commit  waste  upon  the  land,  he  could 
procure  from  the  court  a  writ  of  estrepment,  directed  either  to 
the  tenant  forbidding  him  to  commit  waste,  or  to  the  sheriff 
commanding  him  to  prevent  the  tenant  from  doing  so. 

■The  three  last  mentioned  writs  have  now  fallen  into  disuse. 
Mainprize  has  been  superseded  by  habeas  corpus,  under  which  the 
prisoner  may  be  bailed,  and  estrepment  by  the  eq^uitable  writ  of 
injunction. 

937.  Scire  facias  is  a  writ  directed  to  the  sheriff,  com- 
manding him  to  notify  a  person,  "make  him  Imow,"  that  he 
is  to  appear  before  the  court  on  a  day  specified  in  the  writ 
and  show  cause  why   some    order    should   not   be   made   against 
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him.  It  is  used  for  a  variety  of  purposes,  some  of  which  will 
be  mentioned  hereafter.^  To  show,  cause  is  a  common  technical 
expression  meaning  to  give  reasons  or  make  a  defence.  As  a 
general  rule  a  court  will  not  make  an  order  affecting  a  person's 
rights  without  ^ving  him  a  hearing  and  an  opportunity  to 
present  any  objections  which  he  may  have  against  the  order. 
This  is  called  showing  cause.  When  an  order  is  asked  for 
against  a  party  in  the  course  of  an  action  or  proceeding  that 
is  actually  pending  in  the  court,  a  writ  of  scire  facias  is  not 
necessary.  The  party  being  in  theory  already  in  court,  a  simple 
order  by  the  court  to  show  cause  is  sufficient."  But  when  the 
court  has  power  to  make  an  order  affecting  the  rights  of  a 
person  who  is  not  already  before  the  court  as  a  party,  a  scire 
facias  is  a  very  common  method  of  bringing  him  before  the 
court. 

938.  For  an  injury  committed  by  the  King,  or  in  the  a^aTst^'tha 
United  States  by  the  government  or  state,  no  action  lies.  But  eo™™™^'"'^ 
as  the  law  assumes  that  the  King  or  the  government  wiU  not 
intentionally  do  any  wrong,  and  that  if  he  or  it  inadvertently 
injuries  any  one  the  injury  will  be  redressed  as  soon  as  attention 
is  called  to  it,  it  has  provided  ways  for  a  private  individual  to 
obtain  redress  by  what  are  practically  suits  against  the  state,  but 
are  put  into  the  more  respectful  forms  of  petitions.  At  common 
law  there  were  two  forms  of  those  proceedings. 

A  petition  de  droit  was  used  where  the  King  was  wrongfully  ^*§*^^° '' 
in  possession  of  property  which  belonged  to  a  subject,  and  the  right 
of  the  subject  did  not  appear  upon  record.     In  that  case  the  injured 
party  presented  a  petition  to  the    proper   court,  stating   the  facta 
on  which  the  King's    apparent   right   rested,    which    he   must   do 
fully  and  fairly,  and  also  his  own  superior  right.      On  this  being    v 
endorsed  or  underwritten  by  the  King  with  the  words   soit    droit 
fait  al  partie,  the  court  inquired  into  the  matter.      If  the  rights 
«)f  the  party  were  already  matters  of  record,  so  that  no  farther 
inquiry  was  necessary,  the  proceeding  was  by  monstrans  de  droit,  "^""a^"™  ** 
which  was  a  kind  of  petition  not  so  fuUy .  stating   the   facts.      If 
the  right  was  determined  against  the  King,  a  judgment  of  restora- 

36  See  I  939,1070,1072,1135. 
3T  8ae  g  1078. 
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tion  was  given,  quod  manus  domini  regis  amoveatur,  et 
possessio  restituatur  petenti,  salvo  jure  domini  regis,  the 
last  clause  being  a  respectful  form  merely,  by  which  judg- 
ment the  petitioner  was  at  once  put  into  constructive  posses- 
sion of  the  property  without  any  farther  process  to  execute  the 
judgment. 
KemecUesin  QgQ     If  the   Crown,   government   or   state   suffers   a   civil 

favor  of  the  ^".^^  7     o 

govemment.  injury  from  a  private  person,  he  or  it  may  use  the  ordinary 
legal  remedies  by  action  or  writ.  However,  as  the  Bang  can  not 
be  disseized  or  ousted  from  real  property,  he  can  at  common 
law  maintain  no  action  for  a  supposed  ouster.  There  are  also 
certain  peculiar  remedies  available  to  the  King  or  state. 
inquestB.  Inquest  or  inquisition  is  a  general    name    applicable   to  any 

inquiry  conducted  by  means  of  a  jury,  even  an  ordinary  trial 
^Imat "'  ^7  J^T*  ^^  inquest  of  office  is  an  inquiry  conducted  by  some 
public  officer  virtute  o^cii  or  under  a  special  writ  or  order 
from  the  King  of'  chief  executive,  or  by  commissioners  specially 
appointed  for  that  purpose,  with  the  aid  of  a  jury,  concerning 
a,iiy  matter  that  entitles  the  King  or  state  to  property.  Thus 
if  property  escheats  or  is  forfeited  to  the  Crown  or  the  state, 
6x  a  tenant  for  life  dies  and  the  King  or  the  state  is  entitled 
in  reveraon'  or  remainder,  or  in  other  like  cases,  the  Crown  or 
the  state,  for  fear  of  doing  wrong,  will  not  take  possession  until 
the  right  has  been  ascertained  by  an  inquest.  At  conimon  law 
tbe  jury  on  such  an  inquost  need  not  consist  of  twelve  men  or 
of  any  definite  nuniber. 
^taquert."'  H  an   inquest   in    a    matter   of  real  property  be  found  for 

the  Crown  or  state,  he  or  it  is  at  once  put  into  legal  seizin 
and.  any  other  person  claiming  any  right  is  ousted.  But  as 
'  siich  other 'person  is  not  usually  a  party  to  the  proceeding  and 
therefore  has  no  opportunity  to  defend  his  rights,  the  inquest 
is  not  conclusive'  upon  him,  but  he  may  still  assert  his  claim 
by  a  petition^  of  right  or  mdnstrans  de  droit,  or  by  a  more  expedi- 
tions statutory  proceeding  known  as  a  traverse  of  the  inquest, 
and  recover  the  property. 
puM^rants!  .  L.  When  any  grant  from  the  Eng  or  the  state  has  been 
made  unadvisably,  i.e.  Ulegally,  or  obtained  by  any  fraud,  or 
the  grantee  has  in  any   manner   forfeited   his   right>    a-  writ   of 
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scire  facias^  will  lie  on  behalf  of  the  Crown  or  state  to 
annul  it.  The  grantee  is  summoned  to  appear  and  show  cause 
why  the  grant  should  not  be  annulled;  and  if  on  a  proper 
investigation  it  appear  that  it  ought  to  be,  the  court  makes 
an  order  annulling  it.  Charters  of  corporations  which  have  been 
forfeited  by  non  user  or  misuser  may  be  annulled  in  this  way. 
A  qva  warranto  may  also  be  used  for  the  same  purpose;. 

940.  An  information  is  in  its  nature  a  personal  action  jiformations. 
on  behalf  of  the  King  or  state."  It  is  begun  not  by  a  writ, 
as  ordinary  actions  are,  but  by  the  attorney  general  or  some 
proper  law  officer  of  the  government  filing  in  the  court  a  written 
document  stating  that  he  "gives  the  court  to  understand  and 
be  informed"  of  the  facts  of  the  case.  The  respondent  or 
defendant  is  summoned  to  appear,  and  the  case  then  goes  on 
in  nearly  the  same  way  as  an  ordinary  action. 

The  most  usual  informations  are  those  of  intrusion  for  tres- 
passes committed  upon  land  of  the  King  or  the  state,  and  of  debt. 
There  are  also  what  are  called  informations  in  rem,  for  the  informations 
appropriation  of  unclaimed  goods  which  belong  to  the  Crown 
or  the  state,  such  as  wreck  or  treasure  trove,  or  to  seize  and 
confiscate  goods  for  crime,  for  example  smuggled  goods. 

S8  See  i  937. 

K>  There  is  also  a  ciuuinal  informatiou ;  see  i  1251, 
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CHAPTEK    LXI. 

REMEDIES  IN  THE  CIVIL  LAW  COUETS. 

Equitable  941.     The  remedies  which  may  be  had   in   courts  of  equity 

remedies.;    ^^^^    ^^   ^^^   ^^^^   ^^^^^    ^.^j^^^   ^^^   ^^^    enforcement    of   purely 

equitable  rights  and  duties,  on   which   there   are   no  remedies  at 

law,  or  for  the  better  protection  of  legal  r^hts.     They  are  nearly 

Mm  generally  alwavs  specific.      It    is   very   rare  that  damages  can  be  recovered 

BpeoiAc,  .  ■'        ^  ,  n  ii  J.       1} 

in  equity.  Even  where  the  court  decrees  the  payment  ot  a 
sum  of  money,  this  it  is  not  generally  by  way  of  damages  but  in 
specific  performance  of  an  obligation  to  pay.  When  a  wrong- 
Account  of  (Joer  has  made  a  profit  by  his  wrongful  act  at  the  expense 
of  another,  a  court  of  equity  will  often  treat  him  as  a  kind 
of  constructive  trustee  of  the  profits  for  the  injured  party  and 
will  compel  him  to  account  for  them  to  the  latter.  The  case 
of.  a  trustee  who  makes  a  profit  for  himself  out  of  the  trust 
property  has  been  aheady  mentioned.  So  in  cases  of  infringe- 
ments of  patents,  copyrights  and  trademarks,  it  is  now  usual 
for  the  owner,  instead  of  suing  at  law  for .  damages  for  the 
infringement,  to  sue  in  equity  for  an  account  of  the  profits 
which  the  infringer  has  made.  The  court  will  take  an  account, 
and  order  the  payment  of  the  sum  ascertained  by  the  account- 
ing. This  is  practically  an  award  of  damages,  but  theoretically 
it  is  the  specific  enforcement  of  a  constructive  trust  and  is 
different  from  damages.  The  amount  so  recoverable  is  also  not 
always  the  same  as  would  be  given  for  damages  at  law. 
ExciuBive  942.     The  jurisdiction  of  equity   has   been  divided  into  the 

exclusive,  concurrent  and  auxiliary  jurisdictions.  The  first  is 
where  there  is  no  remedy  at  aU  at  law,  so  that  relief  can  be 
had  only  in  equity,  as  in  all  cases  of  express  or  fiduciary  trusts, 
and  formerly  of  rehef  against  penalties  and  forfeitures.  The 
'iiSkUon.  concurrent  jurisdiction  covers  all  those  cases  where,  thoi^h  a  party 
might  have  a  remedy  at  law,  he  may  also  resort  to  equity, 
as  for  instance  in  cases  of  fraud,  where  though  there  is  usually 
a  legal  remedy,  equity,  by  creating   and  enfui^g    a   constructive 
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trust,  can  often  give  a  better  remedy,  and  in  many  cases  of 
accident  and  mistake.  So  although  an  action  of  account  will 
lie  at  law,  accounts  are  generally  more  conveniently  settled  ia 
equity.  Formerly  when  an  action  had  been  brought  or  was  -(fri^iolJJn. 
expected  to  be  brought  at  law,  the  parties  sometimes  found  it 
necessary  to  invoke  the  aid  of  equity  in  procuring  evidence  for 
use  in  the  legal  action,  as  will  be  presently  explained.  This 
was  the  auxiliary  jurisdiction  of  equity. 

943.  It   is   said   that   while    legal   remedies    are    of    strict  ^^mtawe^r.- 
right,    equitable    ones    are    discretionary    and    of   grace.      In    the     *'™°^y- 
beginning  this  was  literally  true.     When  a  person  finding  himself 

unable  to  get  justice  in  the  courts  .of  common  law  applied  to 
the  King  for  relief,  it  lay  entirely  in  the  option  of  the  King 
whether  or  not  to  interfere  in  the  matter ;  and  if  he  did 
interfere,  he  granted  such  relief  as  he  thought  fit.  There  are 
still  some  cases  where  the  court  has  power  to  grant  or  refuse 
a  remedy  in  its  discretion.  But  generally  at  present  a  person 
has  just  as  good  and  imperative  a  right  to  an  equitable  remedy 
in  a  proper  case  as  to  a  legal  one.  Courts  of  equity  are  as 
much  bound  to  hear  causes  and  to  administer  justice  as  courts 
of  law.  Nevertheless  equitable  remedies  have  a  discretionary 
character  in  two  important  respects. 

First,  the  precise  form  and  extent  of  the  remedy  can  seldom    f^u^abii 
be  marked  out  beforehand  by  rules.    Equitable  remedies  are  molded    '™«^''» 
and    fitted   to    the    exact  circumstances  of  the  case,  and  are  not, 
like  legal  ones,  cast  into  a  few  simple  forms ;    so    that,    although 
the  party's  right  to  some  remedy  may  be  clear,  exactly  what  remedy 
he    shall   have    must   to   some  extent  be  left  to  the  discretion  of 
the  judge.      Judges  however  ought  not  to  exercise  their  discretion  ■^"^^'ij?'^^''" 
capriciously    or    arbitrarily    according  _^to  their  own  private  notions 
of  right   or   expediency,'  but    according   to  general  principles  and 
analogies  found  in  the  law. 

944.  Secondly,   courts   of  equity   have  power,  which  courts  ^^terma^°° 
of  law  have  not,  to  grant  relief  upon  terms  or  conditions.     They 

will  generally  refuse  a  remedy  to  a  party  who  applies  for  it, 
unless  he  will  consent  to  do  what  is  just  and  equitable  on  his 
part,  even  though  that  be  something  which  he  is  under  no 
perfect   legal   duty   to   do.     In   that   way   the   court   can  often 
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coerce  a  person  to  do  something  which  he  ought  to  do  but  which 

the   court   has    no    power   directly    to    order   him    to    do.      This 

He  who  seeks  principle   is   cxpressed   in    the    maxim:    "he    who    seeks    equity 

equity  mast   re  r  /»         i      •         i 

do  equity.  m„gt  ^q  equity."  Illustrations  of  it  are  found  in  the  treatment 
of  the  usury  laws  in  equity,  where  a  debtor  is  compelled  to 
pay  what  he  justly  owes  before  he  can  get  back  Ms .  security,* 
and  in-  the  rule  of  equity  requiring  payment  for  improvements 
made  on  land  by  a  bona  fide  possessor  when  the  true  owner  seeks 
to  take  back  the  land,'  which  have  been  akeady  mentioned. 

Ooming  with  945^     A  vcry  similar  principle  is  expressed  in  the  rule  that 

he  who  comes  into  equity  must  come  with  clean  hands,  that  is, 
he  must  not  seek  the  aid  of  the  court  in  perpetrating  a  fraud 
or  wrong  upon  others.  For  instance  if  a  person's  trademark 
is  wrorigfiilly  used  by  others,  he  may  generally  have  an  injunc- 
tion in  equity  to  prevent  the  infringement.  But  the  court  will 
refuse  the  injunction  if  the  plaintiflPs  trademark,  for  which  he 
seeks  protection,  itself  contains  a  false  representation  calculated 
to  deceive  and  defraud  the  public,  e.g.  if  a  trademark  for  cigars 
made  in  New  York  represents   them   to   be  Havanna  cigars. 

^'£,1^^"'  ^46'     Since  the  whole  jurisdiction  of  equity   is   only  supple- 

mentary to  the  common  law,  it  is  a  fundamental  principle  that 
equity  wUl  never  interfere  when  the  party  has  an  adequate  remedy 
at  law.  When  the  right  to  be  enforced  is  a  purely  equitable 
Equitable  right,  there  is  never  any  remedy  at  all  at  law,  the  courts  of  law 
refusing  to  take  any  notice  of  such  rights  Therefore  an  action 
will  always  lie  in  equity  to  enforce  a  trust;  and  the  court  will 
order  the  trustee  to  do  what  he  ought  to  do  or  will  forbid  or  enjoin 
him  from  doing  what  he  ought  not  to  do,  or  in  the  case  of  an 
equitable  lien  will  order  a  judicial  sale  of  the  property  subject  to 
the  Ken  and  the  payment  of  the  debt  out  of  the  proceeds, 

legal  lightB.  But  a  large  part  of  the  business  of  the  courts  of  equity  is 
to  enforce  and  protect  legal  rights,  for  whose  violation  the  law 
always  furnishes  some  sort  of  a  remedy. .  Here  equity  will  not 
interpose  unless  the  rega,l  remedy  is  plainly  inadequate  and  the 
court  of  equity  is  able  to  give  a  different  and, better  remedy. 
Therefore  an  action  will  not  generally  lie  in  equity  to  recover  the 

— • ' , — ^ _j i ^ — — . 

1  See  i  767.  «  See  §  788. 
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3 
possession  of  land  or   of   a    chattel,  to  enforce  the  payment  of  a 
debt  or  to  recover  damages  for  a  tort  or  for  the  breach  of  a  con- 
tract, nor  a  prosecution  to  punish  a  person    for    a  crime,  because 
in  all  those  cases  the  legal  remedy  is  adequate 

947.    The    most    important    particular    kinds    of    equitable   Xl^^^*^ 
remedies  are  the  following. 

For  the  breach  of  a  contract  the  only  remedy  at  law  is  an  ^^^^^m^"" 
action  for  damages.  But  in  cases  where  this  would  not  be  an 
adequate  ,  remedy  equity  will  i^ecifically  enforce  the  contract  by 
ordering  the  party  to  do  the  very  thing  which  he  has  contracted 
to  do"  This  applies  mostly  to  sales  of  land.  If  the  seller  of  Sc^S 
chattels  refuses  to  deliver  them,  the  buyer  wiir  usually  be  fully 
compensated  for  the  wrong  donfe  him  by  pecuniary  damages.  If 
he  does  not  get  the  particular  chattels  that  he  has  bought,  he 
can  buy  others  just  as  good  elsewhere.  But  each  piece  of  land 
has  its  own  individuahty.  If  a  man  buys  a  piece  of  land,  he 
wants  that  particular  piece  and  no  other.  Therefore  equity  will 
generally  enforce  specifically  a  contract  for  a  particular  piece  of 
land.  Even  in  the  case  of  a  chattel  when  it  is  of  a  unique 
character  and  can  not  be  replaced,  the  same  will  be  done,  as  in 
a  contract  for  the  sale  of  a  picture  by  a  famous  urtist.  So  if  such  ^haltefs."' 
a  chattel  is  wrongfully  detained  from  the  possession  of  the  owner 
and  concealed,  so  that  it  can  not  be  replevied  at  law,  a  court  of 
equity  will  decree  its  restoration.  But  a  contract  which  can  be 
performed  by  the  mere  payment  of  money  will  not  be  specifically  Contmota  to 
enforced.  Nor  will  a  contract  for  personal  services,  because  the 
court  can  not  oversee  the   performance   of  the   services   so    as    to  contracts  tot 

■  personal  ser- 

know  whether  they  are  properly  done.  But  when  an  artist  or  "oes. 
some  person  of  special  skill,  whose  services  have  a  unique  value 
and  can  not  be  replaced  by  the  services  of  another  person,  agrees 
to  render  services  exclusively,  for  one  person  for  a  fixed  time, 
equity  will  enjoin  him  from  working  for  any  one  else  during  that 
iime.  Thus  if  the  proprietor  of  a  theatre  engages  a  famous 
actor  for  a  year  to  perform  in  his  theatre  exclusively,  although 
the  court  will  not  attempt  to  compel  the  actor  to  play  there,  it 
will  enjoin  him  against  playing  aiiy  where  else. 

?  As  to  the  specific  pjerformance  of  contracts  as  a  means  of  taking  them 
tut  of  the  statute  of  frauds,  see  i  335. 
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[njunotioiiB.  948.     An  injunction  is  a  writ  or  order  issued  by  a  court  of 

equity  forbidding  a  person  to  do  something  which  he  ought  not  to 
do.  It  is  a  preventative  remedy,  and  on  account  of  its  con- 
venience has  now  generally  superseded  all  the  old  preventative 
remedies  of  the  common  law.  An  injunction  will  not  issue  to  com- 
mand a  person  to  do  an  act,  but  only  to  forbid  him  ;  except  that  a 

Mandatory  nerson  who  has  made  or  is  maintaining  a  nuisance  may  be  forbidden 

Injunctions,    r       "  '-'  j-         i  ■ 

to  permit  it  to  remain,  which  is  equivalent  to  commanding  him  to 
abate  it,  and  in  a  few  cases  a  person  who  is  pursuing^  a  course 
of  conduct  may  be  forbidden  to  discontinue  it,  for  instance  a 
railroad  company  may  be  ordered  not  to  cease  stopping  its  trains 
at  a  certain  station.  This  is  called  a  mandatory  injunction.  .  The 
specific  enforcement  of  a  contract  or  a  trust  may  take  the  form  of  an 
injunction  against  its  breach.  But  generally  an  injunction  can  not 
be  granted  to  prevent  a  breach  of  contract  or  the  commission  o£ 
a  tort  for  which  pecuniary  damages  would  be  an  adequate  remedy, 
such  as  an  ordinary  trespass  to  land  or  the  conversion  of  a  chattel. 

Irreparable  But  ii  trospass  involving  irreparable  injury,  which  can  not  be 
compensated  for  by  money,  will  be  enjoined  against,  for  instance 
cutting  down  old  ornamental  trees,  demolishing  an  ancient  building 
having  historical  associations  or  destroying  a  valuable  work  of  art. 

Personal  in-  rfjig   general   rulo   is   that   an    injunction    is   a    remedy  for 

wrongs  to  property  only,  not  for  personal  injuries.  Therefore 
it  will  not  be  granted  to  prevent  a  battery,  a  libel  or  slander 
or  a  wrongful  arrest,  the  legal  remedies  being  deemed  adequate. 
Eecently,  however,  the  courts  of  equity  have  granted  injunctions 
against  slanders  of  title  or  property. 

mSapiiotty  ^^^'     -^  frequent  ground  for  the  interposition  of  equity,  gen- 

oj  suits,  eraliy  by  way  of  injunction,  is  the  prevention  of  a  multipli- 
city of  suits.     In   the    case  of  a   continuing  wrong  (or  nuisance,* 

''won^i"*  where  the   injured   party   may   have  a  fresh  action  at  law  every 

day,  and  might   have    to   bring   many    actions,    he    is    permitted 

to  sue  once  for  all  in  equity  and   get   an   injunction    against  the 

further  continuance  of  the   wrong.     The    same   princij^e    appEes 

^m™t^?    *o   infringements    of    patents,    copyrights    and    trademarks;  and 

patents  etc.  injunction  against  infringement  is  now  the  usual  means  of  pro- 
tecting  such  rights,  actions  at  law  being  comparatively  rare. 
»  See  i  871. 
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But  here  the  jurisdiction  of  equity  is  based   also  partly   upon  the 

fact    that   the    amount    of   damage    likely    to    result    from    such 

wrongs   can   not   be    readily   proved,    so  that  the  remedy  at  law 

is  inadequate,  and  partly  on  the  necessity  of  taking  an  account." 

So  if  many  different  persons    have    a   right   to    bring    actions  at  ®™j'J;^Jj^^'' 

law    against   the    same    party    aU   involving    the    salne    question, 

a   court   of   equity   will    sometimes    entertain    a    single  action  to 

which  all  shall  be  parties  to    settle    the    question.      Thus    where 

the    agent    of   a   corporation    charged    with    the   duty   of  issuing 

certificates    of  'stock    fraudulently    issued    several    hundred    false 

certificates  that  did   not    actually   represent    any    stock,    and  over 

a   hundred   of  the    holders   of  these    sued    the  company  at  law 

for   damages,    the    company    was   permitted   to   bring    a    suit  in 

equity  against    all   the    plaintiffs    at    law    and    all    other   persons 

whom   it  suspected  of  having  any  of  the  false  certificates,  to  have 

the  com-t  decide  which   certificates  were   genitine    and    which  not, 

and  to  have  the  fraudulent  ones   cancelled ;   and  injunctions  were 

granted  against  the  further  prosecution  of  the  suits  at  law. 

950.     lu  former  times   injunctions  against   legal  proceedings  ^  rooeedin"!* 
were  common.      When    a    person    was    sued    at    law    and  had  a     "'i*"- 
defence  which  was  valid  in  equity  but  not  at  law,    he    could  not    ae^neea* 
make   that   defence    in   the    court    of   law,    but    had   to  go  into 
equity  and  procure  an  injunction  to  stop  the  legal  action.      Thus 
if  A  were  trustee  of  land   for   B,    and    B   was    in  possession  of 
the  land,  and   A   brought    an    action    of  ejectment   against  him, 
or  if  B  had  bound  himself   to   A    in    a  penal  bond,  had  broken 
the  condition  of  the  bond    and   had    afterwards  paid  or  tendered 
to   A   a    full    compensation   in    money   for   the    breach,    but    A 
nevertheless    sued   him   for   the    full,  penalty;    in    both  of  those 
cases  B  would  have  no   defence   to   the    action    at   law,    and   A 
could  recover  against  him  at  law'  the  land  or  the   penalty.      But 
equity  would  grant  an    injunction    against   A   for   B's  protection. 
This  injunction  was  not,  like    a    writ    of  prohibition,    directed  to  no  injunction 
the  court  in  which   the   legal   action   was   pending,   forbidding  it      "«>»'*• 
to  proceed  with  the  action.      Courts    of   equity    are    not  superior 
to  courts  of  law,  and  can  not   directly   interfere    with   their   prd- 


B  See  ?  941. 
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oeedings.     It   was  directed   to    the   plaintiff  in  the  legal  action, 
comaianding  Ijim  not  to  farther  prosecute  his  action. 
stopping  the  951      So   in    a    proper    Case   equity  may  forbid  the  enforce- 

if  judgments,  j^ent  of  a  judgment  which  has  been  rendered  at  law.  When 
after  a  trial  at  law  a  decision  has  been  given  against  a  party, 
New  trials,  and  the  defeated  party  afterwards  discovers  new  evidence,  which 
he  could  not  by  the  use  of  due  dihgence  have  found  in  time 
to  use  it  at  the  trial,  and  for  any  reason  the  court  of  law 
has  not  power  to  grant  a  new  trial,  a  suit  for  what  is  called 
h  new  trial  may  be  brought  in  equity.  The  court  of  equity  will 
consider  the  new  and -the  old  evidence,  and  if  it  is  satisfied 
that  because  of  the  absence  of  the  new  evidence'  at  the  former 
trial  the  decision  was  wrong  on  a  question  of  fact,  it  will  enjoin 
against  the  enforcing  of  that  decision.  But  a  court  of  equity  will 
not  interfere  in  this  way  merely  because  the  court  of  law,  on  the 
evidence  before  it,  made  an  erroneous  decision ;  it  will  not  attempt 
to  set  itself  up  as  a  court  of  appeal  over  the  court  of  law. 

All  these  interferences  of  equity  to  grant  relief  against 
proceedings  at  law  are  now  in  most  places  obsolete,  the  courts 
of  law  having  by  statute  the  power  to  admit  equitable  defences 
in  legal  actions,  to  grant  new  trials  and  to  give  any  sort  of 
relief  against  their  own  acts  that  equity  might  formerly  have 
given. 

952.  Taking  and  settling  accounts,  whenever  ihe  necessity 
for  so  doing  arises,  is  a  very  important  head  of  equity  jurisdic- 
tion. Between  two  persons  an  action  of  account,  when  the 
claims  on  both  sides  were  legal  ones,  lay  at  common  law,  though 
very  rarely  resorted  to  in  modern  times.  But  when  there  were 
more  than-  two  parties,  as  in  settling  up  the  affairs  of  a  part- 
nership composed  of  more  than  two  persons  or  of  a  joint  stock 
company,  or  when  some  of  the  claims  were  equitable,  as  in  the 
accounts  of  a  trustee  with  his  cestui  que  trust,  the  jurisdiction 
always  belonged  exclusively  to  equity, 

■  953.  When  a  person  has  recovered  judgment  against  an- 
other at  law,  and  the  judgment  debtor  has  not  tangible  legal 
property  enciugh  wMch  can  be  taken  on  execution  to  satisfy 
the.  judgment,- so.. that  the  execution  is  returned  to  the  court 
that  issued  it  unsatisfied,  but  the  debtor  has  equitable  or  in  tangi- 
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ble  property,  such  as  a  fund  held  in  trust  for  him,  debts  due 
to  him,  patents  or  copyrights,  which  the  sheriff  can  not  seize 
under  a  writ  of  execution,  the  judgment  creditor  may  bring  a 
Buit  in  equity  against  the  debtor,  and  if  necessary  against  any 
third  person  who  is  trustee  for  him,  owes  him  money  or  has 
^is  property  in  his  hands,  to  have  the  .property  applied  to  the 
payment  of  the  judgment.  The  court  will  order  the  property  to 
be  sold  or  the  trust  fund  or  debt  to  be  paid  into  the  court,  and 
out  of  the  proceeds- will  satisfy  the  judgment.  This  is  called  a 
creditor's  suit  or  creditor's  bill. 

954.  Interpleader   is   where    a   person    has  a    chattel  or  a  interpieaaci. 
fund  or  other  property   in    his    hands,    in    which    he  himself   as- 
serts no   right,  but   he   does   not   know   to   whom   he    ought   to 

pay  or  deliver  it,  and  two  or  more  persons  are  claiming  it  from 
him.  In  such  a  case  he  may  bring  a  suit  in  equity  against 
all  of  the  claimants,  and  have  them  enjoined  from  suing  him 
at  law  and  compelled  to  interplead,  that  is,  to  litigate  their 
claims  in  the  court  of  equity  among  themselves.  Then  the 
court,  having'  decided  who  is  entitled  to  the  property,  will  order 
it  to  be  paid  or  delivered  to  that  person.  If  the  property 
consists  of  money,  the  original  holder  may  pay  it  into  the  court 
at  the  -beginning  of  the  action  and  get  rid  of  all  farther 
responsibility  for  it,  and  in  case  of  other  property  the  court 
will  usually  at  his  request  or  that  of  any  party  to  the  action 
appoint  a  receiver  to  hold  it  pending  the  action. 

955.  Belief  against  accidents,    mistakes,    penalties    and  for-  bie^emeSies"^ 
feitures,  the  reformation  of  written   instruments,    the  redemption 

and  foreclosure  of  mortgages  and  the  marshaling  and  adminis- 
tration of  assets,  are  important  forms  of  equitable  remedies 
which  have  already  been  mentioned.-  i 

956.  Fraud  is  a  frequent   ground   of  application  to  equity.     Fraua. 
Indeed  the  prevention   of  fraud   is   the   ostensible   ground    upon 

which  a  very  large  part  of  the  jurisdiction  of  equity  is  founded,  tj^^®^"'™^ 
The  Ohancellw  first  enforced  uses  because,  as  he  declared,  it 
would  be  a  gross  fraud  for  the  feoffee  to  uses  to  hold  the  laud 
and  not  perform  the  use ;  and  the  principle  on  which  courts 
of  equity  take  various  contracts  out  of  the  statute  of  frauds  is 
said  to  be  that  the  court  will  not  permit  the  statute   which   was 
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passed  to  prevent  frauds  to  be  used  as  a  means  of  committing 
a  fraud.  In  those  cases,  however,  the  word  fraud  is  not  used 
ji  its  proper  sense.  Fraud  in  its  legal  meaning  is  a  kind  of 
unlawful  conduct,  i.e.  conduct  which  is  already  forbidden  by  the 
law.  But  the  very  reason  why  equity  assumed  jurisdiction  to 
suppress  certain  kinds  of  conduct  was  that  they  were  not  for- 
bidden by  the  law  but  the  Chancellor  thought ,  that  they  ought 
to  be.  They  were  acts  which  were  morally  dishonest,  and  were 
therefore  called  fraudulent.  Had  it  not  been  for  this  confusion 
between  moral  and  legal  fraud,  which  enabled  the  Chancellors 
to  cover  up  what  was  really  judicial  legislation  of  the  boldest 
kind  under  the  disguise  of  the  prevention  of  fraud,  it  is  doubtful 
whether  the  equity  courts  would  ever  have  been  allowed  to  grasp 
the  large  and  beneficial  jurisdiction  which  they  now  exercise. 

Remedies  for  957.  Actious  for  damages  for  fraud  should  be  brought  at 
law.  Fraud  usually  also  has  the  same  effect  at  law  as  in 
equity  in  invalidating  juristic  acts  and  in  creating  estoppels.  But 
there  are  many  cases  where  it  is  necessary  or  more  convenient 
to  resort  to  equity  for  relief  against  fraud.  The  most  important 
are  the  following. 

i.oiions  for  Au  action  for  damages  may  sometimes  be  brought  in  equity 

after  it  is  barred  by  the  statute  of  limitations  at  law,  because 
of  the  difference  in  the  times  from  which  the  statute  beguis'  to 
run  at  law  and  in  equity." 

When  a  formal  juristic  act  is  necessary  to  be  done  to  make 

Eesciasion  of  effcctual   the   rcScission   of  a   fraudulent   transaction ;'    or  it   is 

juristic  aots. 

necessary  to  have  some  written  instrument  containing  the  tran- 
saction cancelled,  as  where  a  blU  of  exchange  or  a  promissory 
note  has  been  obtained  by  fraud  and  may  become  valid  if  negotia- 
ted to  a  bona  fide  holder  fcJr  value ;  or  where  the  fraud  is  of  a 
kind  not  recognized  as  fraud  at  law,  which  is  true  of  most 
merely  constructive  frauds,  such  as  obtaining  a  contract  in  certain 
cases  by  means  of  representations  which  are  in  fact  false  but 
not  made  with  any  actual  fraudulent  intent  or  by  mere  conceal- 
ment, or  in  cases  of  undue  influence  not  amounting  to  duress  at 
law;  rescission  is  most  conveniently  effected  by  a  decree  of  a 
court  of  equity. 

«  See  ?  888.  »  See  ?  764. 
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958.     At   common    law   a    parly   to    an    action    could    not    Anxiiiary 

1-         I/I        ■  .      ,.  .  ,  jurisdiction. 

himself   give    testimony    as    a    witness'    at    the    trial;    but    any 

admissions    that   he    had   made    elsewhere    ahout    the    matter  in 

dispute  could  be  proved  against  him.      In  equity  on  the  contrary 

the    plaintifi*  could   compel   the    defendant   to'  make    a   full  and 

detailed  written  answer  upon  oath  of  all  that  he  knew  about  the 

case.'      Therefore  a  party  to  an  action  at  law  sometimes  brought   Bigoovery. 

against  his  opponent   a  suit  in    equity   at  the   same    time  about 

the  same  matter,  merely  for  the  purpose  of   obtaining  his  answer 

for  use  as^  evidence  in  the  legal  action.      When    the    answer  was 

got,  the   suit   in    equity   was   no   farther   proceeded    with.      This 

was  called  a  suit   or    bill    for    discovery,    and   was   allowed  even 

in  cases  where,  if  the  action    had   been   carried   on   to   its   end, 

the  court  of  equity  could  not  have    given    any   relief.      Discovery 

also  included  the  production  of   books    and    papers  for  inspection, 

which  the  court  of  equity  could  order  to  be  done. 

969.     If  a  witness  whose  testimony   was    needed  in   a  trial  Taiing  teati. 

''  mony  de  bene 

at  law  was  unable  because  of  sickness  or  any  other  reason  to  come  *™' 
to  court,  or  not  being  within  the  jurisdiction  of  the  court  could  not 
be  compelled  to  attend  and  refused  to  do  so,  the  court  of  law 
had  no  way  to  obtain  his  testimony.  But  in  equity  the  written 
depositions  of  witnesses  were  regularly  taken  before  an  officer  ap- 
pointed by  the  court  and  used  in  the  court  on  the  trial."  Therefore 
a  suit  in  equity  was  often  brought  merely  in  order  that  the 
depositions,  having  been  taken  by  the  order  of  the  court  of 
equity,  could  be  used  in  an  action  at  law.  Depositions  taken  for 
use  in  another  proceeding  are  said  to  be  taken  de  bene  esse. 
This  might  be  done    even    though  the  action  at  law  was  not  vet  i'e'^et«Bt«jii. 

°  .  °  J       ot  testimouy 

begun  For  instance  if  A  was  tenant  for  life  not  paying  rent, 
and  B  and  0  each  claimed  to  be  the  remainderman,  there  was 
no  way  in  which  an  action  could  be  brought  at  law  during 
A's  life  to  settle  the  question.  After  A's  death  either  B  or  0- 
might  enter  and  take  possession,  whereupon  the  other  could  sue 
him  in  ejectment  and  obtain  a  decision  on  the  right.  But  in 
the  meantime  the  vjitn  esses  on  whose  testimony  the  action  of 
ejectment  would   be  decided    might   die  or  disappear.     Therefore 

8  See  ^  1093.  ♦  See  §  1108.  io  See  g  1097,  1110. 
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a   suit    between   B  and  0  could  be  maintained    in  equity  before 

A's.  death   to   take    the  depositions  of  the  witnesses  and  presem- 

them   for   use    in    a  future  action  of  ejexstment.     This  was  called 

perpetuating  testimony. 
rhiB  jurisdio-         j^   this    auxiliary    jurisdiction    of    equity    is    now    obsolete, 
""ttaofc^^  parties  being  at  present  permitted  to  be  witnesses,  and  the  courts 

of  law  having  been   invested   by   statute .  with   power   to   compel 

discovery  and  to  take  depositions. 
jictiras  in  9g().  '  Actions  in  admiralty  are  divided  into  actions  in  rem 

aamiiaity.  ^^^  ^^  personam.      An    action    of  the   former   kind   is    one  in 

which  the  nominal  defendant  is  not  a  person  but  a  thing,  usually 
Actions    „  gWm  or  her  cargo.      That   is,   the  action  is  brought  not  against 

in  rem.  r  o  ^     ■       in  •/»      i 

the  owners  of  the  ship,  but  against  the  ship  herself,  as  if  she 
were  a  person.  Of  course  the  true  defendants  are  the  persons 
who  have  rights  in  the  ship  or  goods,  and  any  such  person  is 
entitled  to  intervene  in  tiie  action  and  become  a  party  to  it 
for  the  purpose  of  protecting  his  rights.  Therefore  it  is  often 
said  that  all  the  world  are  parties  to  a  suit  in  rem,  and  any 
disposal  of  the  property  made  by  the  court  in  the  action  is 
binding  upon  all  persons,  whether  they  were  actually  parties  to 
the  suit  or  not,  contrary  to  the  general  rule  that  the  effect 
of  a  judgment  is  confined  to  parties  and  privies."  If  property 
Judicial  sales,  is  sold  under  a  decree  of  the  court  in  such  an  action,  the  buyer 
at  the  judicial  sale  gets  not  only  the  rights  of  the  parties  to 
the  suit,,  as  at  an  ordinary  judicial  sale,  but  he  gets  a  new  and 
clear  title,  all  former  rights  being  wiped  out  by  the  sale. 

An   action  in  personam  is  one  brought   against  a  person   or 

^mmit  persons  in  the  ordinary  way.  The  division  of  actions  now  under 
considerations  has  nothing  to  do  with  tlie  common  law  clas- 
sification into  real  and  personal.  No  real  action  can  ever  be  brought 
in  a  court  of  admiralty,'  because  those  courts  have  no  jurisdiction 
over  land. 

Remedioa  9^1.    The  remedies  ^ven  ia    actions   in   rem  are   specific. 

The  most  important  are  enforcing  maritime  liens  by  the  sale  of  the 
property.  But  an  action  may  be  brought  to  recover  the  possession, 
of  a  ship  by  a  person  who  is  entitled  to  its  possession.  Such  an 
action  may,  be  either  possessory  or  petitory;  though  for  a  long 
11  Sea  {  230.  ~~ 
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le    the    English   courts    of  admiralty  did  not  entertain  petitory 

ions.     Actions   in   oe^rsonam    are    always   for    money    damages  ^^lom. 

rely. 

962.     The  jurisdiction  of  admiralty  depends  partly  upon  the  If^^^^''^^^'^ 
ject    matter   and   partly  upon    the    place   where  the  wrong  is 
le  or  the  property  is  situated.     As  to  subject  matter,  it  extends  ■*''4aS°°' 
the  general  maritime  law  to  all  maritime  contracts  and  obliga- 
is,  that  is,  contracts  and  obHgations  relating  to  navigation  and 
amerce  at  sea,  such  as  contracts   of   affreightment  and  the  ob- 
itions  of  ships  as  carriers,  general  average,    bottomry   and  res- 
\dentia,    seamen's   wages,    towage    and    marine   insurance,  and 
ill  agreements  and  transactions  from  which  maritime  liens  arise. 
)bably  the  EngUsh  courts  of   admkalty   in    ancient  times  exer-  ^^a*^?^^™  °' 
id  this  jurisdiction  in  its 'full  extent.     But  as  those  courts  had  i"EnKilua. 
trial  by  jury   and  proceeded   according   to    the    course    of  the 

11  law,  disregarding   both    the  principles    and    the  procedure  of 
common    law,    they   incurred    the    suspicion    and    dislike    of 

•hameht  and  the  common  law  courts.  Certsiin  statutes  were 
sed  in  the  reign  of  Eichard  II  to  restrict  the  jurisdiction  in 
niralty;  and  as  the  court  of  Admiralty  was  technically  an 
srior   court    and    therefore    amenable    to   writs  of  prohibition, 

court  of  King's  Bench  was  enabled  to  construe  the  statutes 
its  own  way  and  to  enforce  its  construction  upon  the  court  of 
miralty  by  means  of  such  writs'.  In  that  manner  by  the 
e  of  Lord  Ooke*^  fhe  common  law  courts  had  succeeded  in 
ting  the  Admiralty  of  a  considerable  part  of ,  its  ancient 
sdiction,  including  the  subjects  of  affreightment  and  car- 
;e,    general  average    and   marine  insurance,  and  in    restricting 

creation  of  maritime  liens  for  services.  A  part  of  its  old 
sdiction  has  however  been  restored  to  the  Admiralty  by  recent 
lUtes, 

963.    The  American  courts  "of  admiralty  have  not  considered  .^Miction 
nselves   bound    by    the    restrictions    thus'  imposed    upon    the '"  'Itate"^'' 
;lish  courts,  but  have .  exercised  jurisdiction  covering  the  whole 
I   of  the    maritime    law.      At   thb    same' time'  the  courts  of 
mon  law  have  retained  all  the  jurisdiction    which  the  English 

12  See  1 46.  '-   '• 
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common  law  courts  wrested  from  the  Admiralty,  the  grant  of 
tdmMty.  jurisdiction  to  the  national  government  in  the  constitution  expressly 
reservmg  to  parties  their  common  law  remedies;  so  that  in 
many  kinds  of  maritime  contracts  and  obligations  the  two  sets 
of  courts  have  concurrent  jurisdiction,  an(?  9;  plaintiff  may  resort 
to  either  at  his  pleasure. 
Admiralty  QAi      go  far  as  the  jurisdiction  of   admiralty   depends  upon 

13  to  place,  place,  it  is  confined  to  navigable  waters.'*  But  m  this  case  too 
the  common  law  courts  in  England  succeeded  for  a  time  in 
narrowing  the  admiralty  jurisdiction  by  excluding  from  it  such 
navigable  waters  as  lay  "  within  the  body  of  a  county,"  that 
is,  generally  harbors  and  rivers  in  England. 
luTiBdiotion  In  an  action  in  rem  the  res,  i.e.  the  thing,  which  is  to  be 

of  them,    jj^g^^g^jjg  defendant  must  be  at  the  time  of  beginning  the  action 
within  the' territorial  limits  of  the  court's  jurisdiction.     Otherwise 
it  is  impossible  to  bring  the  action  at  all,  since  the   thing  can 
not  be  seized, 
o^mitted  ^   action    in  personam   will   usually   lie    in    admiralty    to 

atBea.  recovcr  damages  for  a  tort  committed  upon  navigable  waters, 
such  as  an  assault  and  battery  taking  place  upon  a  ship,  or  a 
collision  between  ships  due  to  negligence.  Whether  the  act 
complained  of  is  a  tort  must  usually  be  determined  by  the  rules 
of  the  common  law.  That  is,  only  the  remedy  belongs  to  the 
maritime  law,  the  right  being  a  legal  one.  The  reason  why 
the  admiralty  courts  undertake  to  furnish  remedies  by  way  of 
damages  merely  for  legal  ifrongs  was  that  in  ancient  times  the 
courts  of  common  law,  for  reasons  that  will  be  explained  here- 
after," were  not  competent  to  try  any  case  that  did  not  arise 
within  the  body  of  a  county,  so  that,  the  cognizance  of  these 
suits  was  forced  into  admiralty.  That  restriction  on  the  powers  ■ 
of  the  common  law  courts  has  long  since  been  done 
with,  and  actions  in  personam  in  this  class  of  cases  may  now 
be  brought  either  at  law  or  in  admiralty. 
iife'^ocilliia.  965.    Various  remedies,    compensatory   or    specific,    may    be 

had  in  the  ecclesiastical  courts  in   England  for  withholding  eccle- 


tical  courts. 


1'  As  to  what  waters  are  navigable,  see  J  627. 
"  See  g  1099. 
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siastical  dues   or   doing    or   neelecting   some    act    reltotiDS  to  the    i'«™"ia'7 

COO  o  onusBSi 

church,  whereby  injury  accrues  to  a  person;  for  instance  sub- 
traction of  tithes  or  fees  due  to  the  clergy,  spoliation  and 
dilapidation.  But  if  in  any  such  action  a  right  of  property  pripmty.' 
comes  into  question,  for  instance  who  is  the  owner  of  the 
tithes  or  the  advowson,  the  ecclesiastical  courts  are  not  permitted 
to  pass  upon  the  right,  but  the  matter  must  be  referred  to  the 
temporal  courts.  Suits  for  such  remedies  are  called  pecuniary 
causes. 

Matrimonial  causes  include  actions  for  jactitation  of  marriage,  i,?^f*^°;, 
to  enjoin  the  offending  party  from  continuing  his  false  asser- 
tions; actions  by  one  party  to  an  informal  marriage  to  compel 
a  formal  celebration  in  facie  ecclesiae,^^  or  even  to  compel  a 
marriage  in  pursuance  of  an  agreement  or  contract  to  marry, 
which  latter  kinds  of  actions  are  now  abolished  by  statute;  suits 
for  restitution  of  conjugal  rights,  brought  to  compel  the  resump- 
-tion  of  cohabitation  when  either  husband  or  wife  wrongfully  . 
deserts  the  other  and  Uves  apart,  which  is  a  kind  of  subtraction 
of  matrimonial  services;  and  suits  for  divorce  and  the  annulment 
of  marriages. 

Testamentary  causes   are  concerned  with  matters   of  probate ''^*^^™™''"'' 
and  administration,  and  have  already  been  sufficiently  described. 

966.     In  England,  as  has  been  aheady  explained,  the  juris-  j^^isliot™^ 
diction  in  matrimonial  and  probate    causes   was   some    time .  ago  ""  England, 
taken  from  the  ecclesiastical  courts  and  given  to  secular  tribunals," 
and  is  now  vested  in  the  Supreme  Court  of  Judicature." 

In    the    United    States    there    are    no    ecclesiastical    courts.  ,.™« i?"': 

diction  in  tn« 

Pecuniary   causes   can   not   arise    there,    because,    there  being  no  ^"'®*®'°''^ 

state   church,    the    wrongs   for    ^hose   redress   they   are    provided 

can  not  be  committed.      The    only   matrimonial  actions  are  suits 

for  divorce  and  for  the  annulling    of  marriages,    which    in    most 

states    are    brought   iti    the   courts    of  equity,    though    in    a   few 

the  jurisdiction  belongs   to   the   courts  of  probate.      Possibly    the 

same  courts  might  entertain    a    suit   for  -jactitation    of   marriage 

or  for  restoration  of   conjugal    rights,    but   probably    not.     Testa^ 

mentary  causes  come  into. the  courts  of  probate. 

u  See  i  971.  is  See  { 198.  "  See  i  199. 
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SUB-DIVISION  V.    ABNORMAL  PEBSONS. 

CHAPTER    LXII. 

HUSBAND  AND  WIFE;    MAEEIED  WOMEN. 

?eiX'S  967.    The  relations,  of  husband  and  wife,  parent   and  child, 

guardian  and  ward  and  master  and  servant  are  called  collectively 
the  domestic  relations. 
^to  marryf  968.     All  persons  maj  marry  who  are  not  under  disabilities. 

Disabilities  to  marry  are  either  civil  or  canonical.  CivU  disabilities 
are  created  by  the  rales  of  the  common  law;  their  effect  is  to 
make  the  marriage  either  void  or  voidable  by  the  mere  act  of 
■  the  parties  without  the  decree  of  any  court.  Canonical  disabilities 
depended  originally  upon  the  canon  law.  Formerly  their  effect 
was  to  make  the  marriage  voidable  by  the  decree  of  an  ec- 
clesiastical court  in  a  suit  brought  by  one  party  against  the  other 
to  annul  the  marriage.  If  not  so  annulled  during  the  life  time 
of  both  parties,  the  maniage  was  valid.  At  present  some  of  the 
old  canonical  disabilities  have  been  abolished,  some  make  the 
maniage  entirely  void  and  some  make  it  voidable  by  the  decree 
of  a  competent  court.  In  most  places  this  is  now  regulated 
entirely  by  statutes,  which  have  more  or  less  changed  the-  old 
law.  If  a  marriage  is  annulled  either  by  the  act  of  the  parties 
pr  of  the  court,  it  becomes  void  ab  initio,  and  the  children  are 
bastardized,  which  is  a  very  harsh  rule. 
ties*    '         969.     The  first  civil  disability  is   being    already  married;  a 

MaSle.    person    may    not    have    two    husbands    or  .  wives    at   the    same 

Nonage.      tiipe. 

Nonage,  or  want  of  age,  is  another  civil  disability.  The  age 
of  consent  at  common  law  is  fourteen  for  a  boy  and  twelve  for 
a  girl;  but  in  some  places  these  ages  have  been  raised  by  statute. 
If  either  of  the  parties  is  under  the  age  of  consent,  the  marriage 
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is  SO  far  void  that  either  party  may  declare  it  void  and  may  sep- 
arate, if  he  or  she  chooses,  without  any  divorce  or  decree  of  nuUity 
from  a  court.  But  if  they  continue  to  live  together  after  both 
have  reached  that  age,  it  is  a  valid  marriage  and  they  need  not 
marry  over  again. 

Want  of  reason  in  a  party    will  make    a    marriage  void,  as     Person.' 
will  be  more  folly  explained  in  another  place.' 

The  consent  of  parents  or  guardians    is  not  necessary  to  the   '^Srents"^ 
validity  of  a  marriage,    no    matter    how    young    the    parties   are. 
But  persons  contracting   marriages    with  young    girls   without  the 
consent  of  the  girl's  parent  or  guardian    are   in   some  places   by 
statute  punishable  as  for  a  crime. 

970.     The  canonical  disabihtiea  are  as  follows.     Precontract,  Canonicni  ais- 
or  beii^   engaged   to  marry    another.      This   is  not   now    a    dis- 
abiUty ;  though  the  breach  of  a  contract  to  marry  is  a  ground  for  an  Freoontraot 
action  a.t  law  for  damages  hke  the  breach  of  any  other  contract. 

Near  kinship  betweeii  the  parties.  All  marriages  between  Beiationehip. 
lineal  kin  are  forbidden,  and  between  collateral  kin  usually  as 
far  as  the  third  degree  reckoned  by  the  rule  of  the  civil  law. 
Thus  a  man  may  marry  his  first  cousin,  who  is  related  to  him 
in  the  fourth  degree,  but  not  in  most  places  his  niece,  who  stands 
one  degree  nearer.  Marriages  within  the  prohibited  d^ees 
are  iiicestuous,*  and  are  now  wholly  void,  not  merely  voidable. 
Eelationship  by  afiinity  under  the  canon  law  continued  after  Affimt.r. 
the  death  of  the  husband  or  wife,  and  was  a  bar  to  marriage 
equally  with  consanguioity ; .  so  that  a  man  could  not  validly 
marry  his  deceased  wife's  sister.  But  at  common  law  affinity  was 
regarded  as  terminating  with  the  death  of  either  party,  and  such 
a  marriage  would  not  have  been  illegal.  In  England,  however, 
the  canonical  rule  has  been  adopted  by  statute  and  the  disabihty 
made  a  civil  one.  In  the  United  States  no  such  disability  exists, 
and  the  marriage  of  a  man  with  his  deceased  wife's  sister  is 
valid  as  at  common  law. 

Confirmed   and   incurable  impotence  existing   at  the"  time  of  impotence. 
the  marriage  was  a  canonical  disability.     At  present  it   generally 
makes  the  marriage  voidable. 

.  ^  See  1 1012.  '  See  i  1165. 
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Fraud  and  The  eeueral  rule  that  fraud  or  coercion  vitiates  an  agreement 

applies  to  marriage,  but  with  some  hmitations.  The  fraud  must 
he  a  misrepresentation  made  with  an  actual  fraudulent  intent  and 
ahout  some  material  fact  relating  to  the  party  and  his  or  her 
fitness  for  the  married  state.  A  woman  could  not  have  her 
marriage  annulled  because  her  husband  had  deceived  her  about 
the  amoimt  of  his  property  or  his  previous  amours  with  other 
women.  The  concealment  of  corporial  infixmities  is  sometimes 
treated  as  a  kind  of  fraud. 

Mirriageia  971.     Marriage  is  an  agreement,  and  like  other  agreements 

requires  the  consent   of  the    parties ;    consensus,    non   concubitus, 

Formotiiie  facit  nuptias.     By  the  old  law  the  mere  agreement  of  the  parties, 

agreement.  ./  ^  •'  •  ^  y  ro  • 

without  any  other  forms  whatever,  if  made  to  take  enect  mi=- 
mediately,  or  as  the  technical  expression  is,  per  verba  de  presenti, 
or  if  made  to  take  effect  in  the  future,  per  verba  de  futuro,  but 
followed  by  sexual  intercourse,  which  is  called  consummation,  was 
deemed  so  far  a  valid  marriage  that  the  parties  might  be  com- 
pelled by  the  ecclesiastical  court  to  celebrate  a  formal  marriage 
in  facie  ecclesiae.  In  some  of  the  United  States  such  a  marriage 
by  mere  agreement,  which  is  there  called  a  common  law  marriage, 
is  entirely  valid,  and  no  subsequent  formal  marriage  ceremony  is 
necessary  or  can  be  compelled.     But  in  most  places,  by  statute,  a 

Celebration  marriage  must  be  celebrated   before    a   clergyman   or    ma^trate. 

marriage.    The  parties  acknowledge   in  the    presence    of  the   celebrant   their 

intention  to  marry,  and  he  pronounces  them  husband  and  wife.     In 

;eqJ?reme?tB.  Order  to  prevent  frauds  and  to  perp^uate  evidence  of  the  marriage 
various  formalities,  such  as  having  the  banns,  i.e.  a  formal  noti- 
fication of  the  intended  marriage,  published  in  some  appointed 
church  before  the  marriage,  procuring  a  marriage  license  from 
some  public  office,  the  presence  of  witnesses  at  the  marriage,  the 
giving  a  written  certificate  of  marriage  to  the  parties  by  the 
celebrant,  or  the  recording   the    marriage    in  a    designated  public 

^oteer^anc™'  ofScc,  are  prescribed  by  statutes  almost  everywhere.  The  statutes 
sometinies  make  the  marriage  invalid  if  their  requirements  are  not 
observed;  but  generally  the  marriage  is  valid,  but  the  persons 
disobeying  the  statute  are  liable  to  punishment. 

:aw  of  place.  As  to  form,  the  rule  is  that    a  marriage    which  la    valid  by 

the  kw  of  the  place   where  it  is  coBtracted,   hx   loci  contractua 


marriage. 
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or  celcirationis,  is  valid  every  where,  without  regard  to  the. 
residence  of  the  parties.  The  same  js  generally  true  as  to  their 
capacity  to  marry,  but  to  this  there  are  some  exceptions,  and  the 
law  is  in  a  somewhat  unsettled  state. 

972.  A  marriage  is  dissolved  by  the  death  of  either  party  o/SarrS 
or  by  divorce.  Divorce  is  either  limited,  a  mensa  et  thoro,  which  Divorce, 
is  also  called  a  judicial  separation,  or  absolute,  a  vinculo  matri- 
monii. The  former  is  granted  for  various  kinds  of  misconduct  "^^ax^, 
committed  by  one  party  after  marriage,  which  at  present  are 
enumerated  by  statute,  such  as  cruelty  or  desertion,  or  by  the  old  > 
law  adultery.  The  parties  contLnue  to  be  husband  and  vrife,  so 
that  neither  is  at  liberty  to  marry  again,  but  they  are  permitted 
to  live  ■  apart  from  each  other,  and  the  husband  loses  his  right  to 
his  wife's  services  In  most  of  the  United  States  limited  divorces 
are  not  granted. 

Divorce  a  vinculo  is  a  complete  dissolution  of  the  marriage.  Divorce  a 
so  that  the  parties  cease  to  be  husband  and  wife  and  may  con- 
tract other  marriages,  except  that  at  present  the  guilty  party  is 
sometimes  forbidden  to  marry  again  during  the  life  of  the  other 
or  for  a  certain  number  of  years.  By  the  old  law  such  a  divorce  undor  the  oia 
was  only  granted  for  some  canonical  impediment  existing  before 
the  marriage ;  misconduct  after  maniage,  however  gross,  was  at 
the  most- ground  for  a  judicial  separation,  though  the  legislature 
occasionally  by  private  statutes  granted  absolute  divorces  for  such 
misconduct.  A  judicial  divorce  a  vinculo  took  the  form  of  a 
decree  of  nullity,  making  the  marriage  void  06  initio.  The 
modern  law,  however,  distinguishes  between  a  decree  of  nullity  and  '^^^■^"^^'^ 
a  divorce,  which  latter  is  granted  for  misconduct  after  marriage* 
and  only  dissolves  the  marriage  from  the  time  of  the  decree,  so 
that  the  children  of  the  marriage  continue  to  be  legitimate.  The 
grounds  on  which  a  judicial  divorce  a  vinculo  may  now  be  had  ''SfJ'orol''* 
are  prescribed  by  statute,  and  are  very  different  in  different  places. 
Adultery  is  usually  a  sufficient  ground,  and  in  some  places  the 
oniy  sufficient  ground,  for  an  absolute  divorce ;  but  in.  England 
adultery  on  the  part  of  the  husband  is  not,  unless  aggravated  by 
other  misconduct.  '  Gnlelty,  desertion,  habitual  drunkenness  and 
otiier  sorts  of  misbehavior  are  among  the  causes  for  which  divorce 
ia  sometimes  allowed;    and  in  some  of  the  United  States  certain 
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impediments  existing  before  marriage  are  treated  as  grounds  for 
divorce  rather  than  for  a  decree  of  nullity.  Everywhere,  however, 
the  principle  is  adhered  to  that  divorce  shall  only  he  permitted 
for  some  sufficient  cause,  and  not  at  the  mere  pleasure  of  the 
parties. 

nintoa*to"m  9'?3'  ^^  application  for  divorce  must  be  made  bona  fide 
'^^?*  by  an  iunocent  party  against  a  guilty  one.  Even  though  a  cause 
of  divorce  exists,  yet  the  divorce  will  be  refused  if  the  party 
asking  for  it  has  also  been  guilty  of  like  misconduct,  or  if  the 
CoUusion.  suit  is  collusivc,  e.g.  if  a  wife  were  to  arrange  with  her  husband 
that  he  should  commit  adultery  iu  order  that  she  might  sue  him 
for  a  divorce  which  both  he  and  she  desired  to  have  granted. 

Conaonement.  When  ouc  party  has  been  guilty  of  misconduct  which-  would 
justify  a  divorce,  the  other  may  forgivB  or  condone  it,  after  which 
no  divorce  will  be  granted.  Condonation  may  be  express  or 
implied  from  conduct.  Sexual  intercourse  with  his  wife  with 
knowledge  of  the  existence  of  a  ground  for  divorce  is  a  condona- 
tion on  the  part  of  the  husband.  He  ought  not  so  to  use  the 
woman  unless  he  intends  to  keep  her  as  his  wife.  On  the  part 
of  the  wife  sexual  intercourse  is  not  always  conclusive  on  the 
point,  because  she  may  not  be  in  a  position  to  refuse  it.  But 
it  is  strong  evidence  of  an  intention  to  condone,  and  if  shown 
to  be  voluntary  is  conclusive. 
AUmony.  Alimony  is  an   allowance   in    money  which   a  party   against 

whom  a  divorce  is  granted  may  be  ordered  to  pay  to  the  other 
for  his  or  her  support.  It  lies  in  the  discretion  of  the  court,  and 
its  amount  wiU  depend  upon  the  circumstances  of  the  case, 
especially  upon  the  pecuniary  condition  of  the  parties.  It  is 
given  almost  as  a  matter  of  course  to  a  wife  who  obtains  a 
divorce  from  her  husband,  and  may  be  awarded  to  a  husband 
against  his  wife  if  he  is  poor  and  she  rich.  When  a  wife  sues 
for  a  divorce  and  is  without  means  to  carry  on  the  suit,  the 
court  will  sometimes  compel  the  husband  to  pay  her  a  simi  of 
money  for  that  purpose  before  the  decision  of  the  case.  This  is 
called  alimony  ptndtnte  lite. 

When  there  are"  children,   the  court   has  discretion  to  award 

o^tody^of  theii-  custody  to  eithei-   parent    or   to    divide   them    between    the 
parents,  as  it  thinks   best.      The  interests   of  the  children  rather 
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than  the  rights  or  wishes  of  the  parents  should  guide  the  decision 
of  the  -court.  But  other  things  being  equal,  the  claim  of  the 
father  is  somewhat  stronger  than  that  of  the  mother.  However 
very  young  children  are  usually  committed,  at  least  temporarily, 
to  the  care  of  the  mother,  and  when  there  are  a  number  of 
children,  they  are  generally  divided  between  the  parents,  with  a 
certain  preference  for  giving  boys  to  the  father  and  girls  to  the 
mother 

974.  Husband  and  wife  are  called  in  the  old  books  baron  ^"^^^  "^ 
and  feme.      A  married   woman  is  feme  covert,  foemina  viro  co- 
operta,  and  her  condition  during  marriage  is  coverture.     A  single 
woman  is  feme  sole.      For  some    purposes   under  the    old   law  it 

was  said  that  the  husband  and  wife  were  looked  upon  as  being 
but  one  person  in  law ;  but  this  seems  to  be  a  mere  metaphor  of 
no  practical  use.  The  wife,  however,  takes  her  husband's  family 
name,  nationahty  and  domicile. 

By  the  marriage  the  parties  acquire  certain  rights  in  personam  ^'fj*^  "'"'' 
against  each  other,  in  correspondence  with  which  they  owe  to 
each  other  certain  .duties,  and  also  certain  rights  in  rem  in  each 
other  and  in  each  other's  property,  as  to  which  duties  are  owed 
to  them  by  third  persons,  and  the  wife  comes,  or  formerly  came, 
under  certain  disabilities. 

975.  As  to  rights  between    the    parties:    the  wife  is  bound    ^autTe's"" 
to  live  with  her  husband  in  such  place  as  he  selects,   to  obey  his 

lawful  and  reasonable  commands,  to  render  him  reasonable  services, 
especially  in  domestic  matters  such  as  the  care    of  the  house  and 
of  the  children,  and  to    allow  him   reasonable    sexual  intercourse. 
At  common  law,  if  she  worked  for  another  person,  he  was  entitled  Her  wages, 
to  her    wages.      These    duties    and   the   husband's   corresponding 
rights  seem  to  be  at  present  imperfect   ones.      The    husband  can   f^p^j"^^ 
not  have  any  action  against   his  wife,    nor  can    he   imprison  her      °°®^' 
to  compel  her  to  live  with  him  or  punish  her  for  disobedience  or 
misconduct.      At  common  law  a  man  might  inflict  corporal  pun- 
ishinent  upon  his  wife;  as  the  old  books  say,  flagellis  etfustihus 
acriter  verberare  ;  but  such  conduct  by  the  husband    would    now 
be  illegal  and  in  many  places  a  sufficient  ground  for  divorce.     At 
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common  law  he,  being  responsible    for    wrongs   committed  by  his 
wife,  might  use  necessary  force  to  restrain   hsr  from  committing 
them;   but  at  present   the   responsibility   no   longer   exists,    and 
therefore  probably  not  the  power. 
The  iius-  A.  husband  must  permit  his  wife  to  live  with  him,  and  must 

}and*s  duties.  ^ 

Support  her  and  furnish  her  with  necessaries  according  to  his 
means  and  station  in  life.  She  can  not  sue  him  for  non-support, 
though  in  some  cases  by  statute  a  court  on^  her  complaint  or  that 
of  the  public  authorities  will  compel  the  husband  to  make  her  an 
allowance  for  her  support,  and  in  some  places  a  wilful  refusal  to 
furnish  support  is  a  ground  of  divorce.  Also  if  he  neglects  to  furnish 
her  with  necessaries,  she  may  buy  them  on  his  credit,  and  he  may 
Necessaries.  Ije  sucd  for  the  price.  Necessaries  mean  food,  clothing,  shelter 
and  medical  attendance,  of  such  kind  and  quality  as  are  reasonably 
suitable  to  the  husband's  financial  and  social  position,  not  merely 
what  is  absolutely  requisite  to  support  life ;  but  they  do  not 
include  luxuries  or  the  means  of  gratifying  aesthetic  tastes.  Pro- 
bably religious  privileges  to  a  reasonable  extent  are  necessaries, 
which  might  include  pew-rent. 

^righte'^  976.    Husband  and  wife  have  certain  rights  in  each  other's 

property.     If  real  property  is  given  to  them  in  such  a  way  as,  if 

ratoet™  ^'^^y  were  not  married  to  each  other,  would  make  them  joint 
tenants,  they  are  said  to  be  tenants  by  entireties.  In  that  kind 
of  tenancy  there  is  still  a  right  of  survivorship.  The  husband 
has  a  right  to  the  possession  and  use  of  the  property  during  the 
marriage. 

977.     After  the  husband's  death  the  wife  has  an   estate  for 

Dower,  her  Kfe,  called  dower,  in  one  third  of  all  the  estates  of  inheritance 
of  which  her  husband  has  been  seized  in  possession,  or  in  expectancy 
after  an  estate  less  than  freehold,  at  any  time  during  the  coverture. 
The  alienation  of  the  estate  by  the  husband  does  not  destroy  the 
wife's  right,  which  during  his  life  is  an  inchoate  right,  not  a  mere 
possibility,?  so  that  in  a  conveyance  of  an  estate  of  inheritance 
in  land  by  a  married  man  it  is  necessary  and  customary  for  the 
wife  also  to  be  a  party  to  the  deed  to  release  her  inchoate  right 
of  dower.    If  that  is  not  done,  she  may  claim  her  dower  after  her 
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husband's  death  against  the  purchaser.      By   the    modem   law    a 

wife  has  dower  in   equitable    estates    also.     The   above  is  dower 

at  common  law,  called  also  dos  rgtionabilis.     By  special  custom    ^°^^^^^ 

in  some  parts  of  England  the  wife  was  endowed  of  more  or  less     o"''"™- 

than  one  third  of  the  land,  or  only  in  such  land  as  her  husband 

held    at   the    time    of  his    death,    which    last   kind    of  dower  is 

technically  known  as  free-bench.    Free-bench  is  found  in  some  of  Pree-bench. 

the    United  States.      There    were   formerly    also    other   kinds   of 

dower,    now  -obsolete,    the    most  important    of  which  was  dower  oower  at  tho 

'  '  .  ^  church  door, 

ad  ostium  ecclesiae,-  where  on  the  occasion  of  a  marriage  the 
husband  specified  exactly  what  lands  the  wife  was  to  have  as 
her  dower  land,  so  that  after  his  death  she  could  enter  upon  them 
at  once  without  any  assignment  of  dower. 

The  wife  has  a  right  to  remain  in  her  husband's  principal  re-  "^^^  widow's 

°  r  jr  quarantine. 

sidence  for  forty  days  after  his  death,  which  are  called  her  quaran- 
tine.    The  heir,  or  his  guardian  if  he  is  an  infant,  must  assign  to  ^  ^fl™™* 
the  widow  her  dower,    that   is,  designate  the  particular  property 
'which  she  is  to  have,  within  the  forty  days.     Her  dower  in  land 
must  be   set  out  by   metes    and  bounds,  but  in  indivisible  things 
she  must  be  endowed  specially,  as  of  the  third  presentation  to  a 
church,  the  third  part  of  the  profits  of  an  oifice,  the  third  sheaf 
of  tithe    wheat,    and   the  lilce.     A   wife    may   be   barred  of  her  ^°bJ?ed!' 
dower  by   eloping  from   her  husband,  by  divorce,  by  being  under 
any   disability   to    hold   land,    by    having  joined  in  any  deed  or 
conveyance  of  the  land  during  the  coverture,  and  also  in  England 
by  withholding  the  title  deeds  of  the  estate  from    the   heir  until 
she  restores  them,  and  at  common  law  by  her  husband's  forfeiture 
of  the    land   by   crime.     A  husband  can  not  by  disposing  of  his  ^ ™',isio?is  jy 
land  by  will  deprive  his  wife  of  her  dower.     But   if  he  makes  a      ^"^'"^ 
provision   for   her  in  his  wUl  which  is  expressed  to  be  in  lieu  of 
dower,  she  must  elect  between  the  two,  and  give  up  her  dower  if 
she  accepts  the  testamentary  gift ;  but  unless  the  gift  is  expressed 
to  be  in  lieu  of  dower,   she  may  have  both. 

978.     The  most  common  jnethod  of  bailing  dowsr,  however,    Jointure, 
is    oy    jointure    or    marriage    settlement,      A   jointure    originally 
meant,  an    estate    given    to    the    use    of   the    husband    and  wife 
jointly,  which  in  case  the  husband  died  first  would  come   to   the 
wife  by  survivorship.     At   present   it   means   property  conveyed, 
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generally  in  contemplation  of  an  intended  maTriage,  by  an 
instrument  to  which  the  wife  is  a  party,  to  the  use  of  the  wife 
for  her  oWn  Ufe  or  in  fee,  to  ^  take  effect  immediately  upon  her 
husband's  death,  and  expressly  declared  to  be  in  lieu  of  dower. 
By  becoming  a  party  to  the  agreement  she  renounces  her  dower. 
If  the  jointure  is  made  after  the  marriage,  the  wife,  not  then 
having  power  to  bind  herself  by  agreement,  may  elect  after  her 
husband's  death,  when  she  is  again  a  feme  sole,  between  the 
jointure  and  her  dower,  but  can  not  have  both. 
Marriage  ^  marriage  settlement  is  a  family  arrangement,  made  generally 

lettlementa.  .  . 

by  deed  in  contemplation  of  an  intended  marriage  or  sometimes  after 
marriage,  for  the  disposal  of  the  whole  or  some  part  of  the  family 
property.''  Such  arrangements  are  nearly  universal  in  England 
among  people  of  property,  but  are  very  rare  in  the  United  States. 

lie  property  The  property  settled  may  be  real  or  personal,  and  may  belong  to  the 
husband  or  wife  or  to  some  parent,  relative  or  friend  who  makes  the 
settlement  for  the  benefit  of  the  married  couple,  or  to  more  than 
one  person.  For  example  a  father  on  the  marriage  of  his  son  or. 
an  uncle  on  that  of  his  nephew  may  settle  a  portion  of  his 
property  on  the  young  man ;  some  one  of  the  bride's  family  may 
do  the  same  on  her  behalf;  and  if  the  intended  husband  and 
wife  already  have  property,  that  may  be  bror^ht  into  the  settle- 

orm  of  the  mcnt.     The  settlement  may  be  in  the  form  of  a  present  convey- 
ance of  property  or  of  covenants  to  convey  property  in  the  future. 
Parties,     or  both.     The  parties  to  the   settlement  are  usually  the  husband, 
the  wife,  the  owners  of  the  property   to  be    settled  and  persons 

Considera-    selected  to  act  as  trustees.      The  marriage  forms  a  valuable  con- 
sideration for  the  settlement,  if  il  is  an  ante-nuptial  settlement  o 
a  post-nuptial  one  made  in  pursuance  of  an  ante-nuptial  contract 
to  make  it;    but  in   other   cases    a   post-nuptial  settlement  is  a 

SmL*^  mere  gift,  unless  some  other  consideration  is  furnished.  The  object 
of  the  settlement  is  to  provide  for  the  use  and  enjoyment  of  the 
property  by  the  husband  or  wife  during  and  after  the  coverture, 
for  its  devolution  at  their  death' and  for  the  children  of  the 
marriage.      This  is  usually    accomphshed  vby  a  series    of  uses  and 

*  The  word  settlement  is  often  used  of  any  disposition  of  propertf  for 
a  person's  benefit,  especially  a  family  arrangement,  tRough  made  without  any 
reference"  to  marriage. 
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trusts,  often  very  complicated,  these  being  more  flexible  and 
convenient  than  limitations  of  common  law  estates.  Some  pro- 
vision for  the  wife  in  lieu  of  dower  in  case  of  her  surviving  her 
husband  is  almost  ail  ways  inserted,  which,  whether  amounting  to 
a  technical  jqinture  or  not,  is  often  called  by  that  name  and  will 
bar  her  dower;  or  in  a  post-nuptial  settlement  at  least  put  her  to 
her  election.     A  strict  settlement  is  where  the  estate,  use  or  trust  is  strict  setti*. 

ment, 

hmited  to  the  husband  or  wife  for  life,  remainder  to  the  survivor 
of  them  for  life,  with  a  remainder  over  to  the  issue  of  the  marriage, 
which  when  the  property  settled  is  real  property,  is  to  the  oldest 
gon,  if  there  is  any,  in  fee  tail,  with  an  ultimate  remainder  in 
fee  simple  to  the  issue  generally  or  to  the  settler  himself. 

979.  When  a  married  woman  is  seized  of  real  property  in     cartesy. 
fee  in  possession,  or  in  expectancy  after  a.,  estate  less  than  free-. 

tioldj  and  has  a  child  born  alive  during  the  continuance  of  the 
coverture  which  if  it  lives  will  be  heir  to  the  property,  her  husband, 
if  he  outHves  her,  whether  the  child  be  then  living  or  not,  has 
m  estate  for  his  hff  in  the  whole  of  the  property,  called  an  estate 
by  curtesy.  This  exists  at  present  both  in  legal  and  equitable 
real  property.  Before  the  birth  of  a  child  the  husband's  expecta- 
ion  of  having  such  an  estate  is  a  mere  possibility.  When  a 
;hild  is  born,  his  right  is  known  as  an  estate  by  curtesy  initiate, 
vhich  is  an  inchoate  right,  and  it  becomes  consummate  or  com- 
)lete  on  the  wife's  death. 

980.  At  common  law  the    husband  had  the    use  of  all  his  J^^^^Jfj^ 
vife's  real   property   during   her   life,    but   did    not   become    the 

iwner  of  it.      All  her  personal  property    in  possession,  both  what  Her  pergonal 

ne  had  at  the  time    of  the    marriage    and   what   came    to   her 

,fterwards,  belonged  to  him  absolutely ;  so  that  a  married  woman 

ras  incapable  of  holding    such    property.      Her   choses   in    action    ^'^Jcu"'" 

lecame  his,  if  he  reduced  them  into  possession  during  her  life,  e.g. 

F  he  received  payment  of  a  debt  due  to  her,  the  money  was  his ; 

,nd  he  might  bring  an  action  for  that  purpose.      But   if  he  did 

lot  reduce  them  into  possession,  they  went  on  the  wife's  death  to 

er  personal   representative.^     The  general   rules  as  to  the  wife's 

^This  was   usually    the   husband,    who    administered    for    his    own 
enefit.  See  |  668. 
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'se^aTato^  equitable  property  were  the  same.  ■  But  probably  as  early  as  the 
estate.  j,gjgij  Qf  Elizabeth  the  practice  began  of  giving  property  in  trust 
for  a  married  woman  expressly  to  her  sole  and  separate  use  free 
from  the  control  of  her  husband.  When  there  was  an  express 
trust  of  that  sort,  the  .courts  of  equity  did  not  fellow  the  general 
rule,  but  respected  and  carried  into  effect  the  intention  of  the 
donor,  and  secured  the  property  to  the  wife,  not  permitting  the 
husband  to  meddle  with  it.  This  was  called  her  separate  estate 
or  separate  property  in  equity;. and  unless  the  terms  of  the  trust 
prohibited  it,  she  was  allowed  to  sell,  convey  and  deal  with  it  at 
her  pleasure  as  owner.  A  great  deal  of  property  was  settled  in 
this  way  for  married  women  in  order  to  evade  the  rules  of  the 
common  law,  until  recent  changes  in  the  law  made  it  unnecessary. 
At  present   by   statute    the  rights    of  husbands   in   their   wives' 

ri|hto°of  a'  property  have  been  greatly  curtailed,  and  in  many  places  entirely 

Ms  wMe'T  taken  away,  except  the  husband's  '  curtesy,  leaving  a  married 
woman  as  completely  mistress  of  her  own  property  as  if 
she  were  single.  But  the  husband's  duty  tp  support  his  wife 
remains. 

The  hus-  981.     As  to  third  persons,  the  husband  and  wife  have  certain 

)and's  rights  *■ 

^^TOMons  rights  in  each  other,  and  the  husband  has,  or  had,  certain  respon- 
sibilities.    A  husband  has  a  right  to  his  wife's  consortium,  i.e.  her 

^ortium.  s°°i^*y  o*"  companionship,  so  that  it  is  a  violation  of  his  right  to  per- 
suade, compel  or  assist  her  to  leave  him  or  refuse  to  live  with  him. 

Her  serrtees  He  has  also  rights  in  her  services  and  her  affection,  which  are  violated 

fections.     jjy  inducing  or  coercing  her  to  refuse  to  render  him  the  services  due 

from  her  or  by  alienating  her  affections  from  him.     In  addition  he 

^sLmit™*'  has  rights  in  her  personal  security,  probably  including  her  reputa- 
tion, so  far  as  that  is  necessary  to  enable  her  to  give  him  her  cow- 
sortium  or  render  her  services,  but  to  no  greater  extent ;  so  that 
these  rights  are  often  said  not  to  be  absolute  rights  but  to  be 
^righSf  relative  to  her  consortium  and  services.  Thus  if  a  person  com- 
mits a  battery  upon  a  married  woman  or  abducts  and  imprisons 
her,  that  is  a  wrong  against  her,  however  trivial  the  injury 
may  be ;  but  it  is  not  a  wrong  against  her  husband^  unless 
he  is  thereby  deprived  of  her  consortium  or  services,  inT  which 
case  it  is  also  a  wrong  against  him.  In  actions  at  common  law 
for  such  wrongs  it    was    necessary   for  the  husband,  after  stating 
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in  his  pleading  the  injury    done   to    the   wife,  to   add  per  quod 
servitium,  or  consortium,  amisit  or  equivalent  words' 

Loss  of  services,  however,  does  not  imply  that  the  wife  ever  did  J'e^vices. 
render,  or  but  for  the  wrong  would  have  rendered,  any  actual  services 
to  her  husband.  It  means  simply  that  she  has  been  to  some  extent 
disabled,  or  incapacitated  for  rendering  them  had  he  called  for  them. 
But  a  husband  has  an  absolute  right  in  his  wife's  chastity,  so  that  "^^^g^jj^'^ 
it  is  a  tort  against  him  for  another  man  to  have  carnal  knowledge 
of  her  with  or  without  her  consent,  irrespective  of  whether  it  causes 
any  actual  damage   or  loss  of  services  to  him. 

A  wife  has  similar  rights  in  her  husband's  affection,  and  perhaps  The  wife's 
in  his  consortium  but  not  in  his  services,  personal  security  or  chastity.  '^^^  husband. 
982.     The    duties   corresponding  to    the   husband's  rights  in  ^v-Pj*'*  ^  °„g 
his  wife's  personal  security  are  the  same  which  correspond   to  the 
wife's  own  right.      As  to  the  other  rights  of  husband's  and   wives, 
the  duty  which  other  persons  owe  to  them   is  not  to  do  any  act 
with    the   intention    of  thereby   causing   a  violation  of  the  right. 
Intention  here  means  culpable  intention,  i.e.  includes  a  knowledge    intentioa. 
of  the  existence  of  the  right  violated  and  of  the  facts  that  make 
the  act  wrongful.     It   is    wrongful   to    entice  a  wife  to  leave  her 
husband,  or  to  harbor  her  after  she  has  left  him  with  the  inten- 
tion of  assisting  her  to  remain  away  from  him,  provided  the  party 
doing  the  act  had  notice  that  she  was  a  married  woman ;  but  it 
would   not   be  wrongful  to   hire  a  woman  as  a  domestic  servant, 
thus   taking   her    temporarily   from  her  husband,  if  the  hirer  did 
not  know  that  she  was  married  or  believed  in  good  faith  that  her 
husband  had  consented  to    the   hiring.     Also   one   may  harbor  or  jj^^^^'^^^ij^ 
assist  a  runaway  wife   so  far  as  humanity  requires,    e.g.   give  her 
shelter  from  a  storm  or  feed  her  if  she  is  starving,    even   though 
the  incidental  effect  is  to  prevent  her  from  being  forced  by  want 
to  return  to  her  husband,  if  that  is  not  the  purpose  for  which  the 
act  is  done ;  and  if  she  rightfully  leaves  her  husband,  for  instance 
if  she  is  driven  away  from  him  by  his  cruelty,  any  one  may  harbor 
or  aid  Jier  from  motives  of  humanity.      Such  motives  and  the  ab-  ■^'j^7a™or 'o?' 
sence  of  a    wrong  intention  are  prima  facie   presumed   in   the    *fem^!'° 
wife's  relations  who  give  her  shelter   or    aid,    or  even  advise  her 

to  leave  her  husband  when  he  illtreats  her. , 

» See  ?  897. 
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EespoBBibii.  983.    At  common  law   a   husband   was   responsible;  for   aJl 

hisbandfoi-  (ig]tjtg  and  claims, for  damages    existing    against   his   wife   at   the 

^'"^     time  of  the  marriage  and  for    all  torts   committed   by   her  after 

marriage.      The   ground   of  this;  liabiHty  was  tha^t  he  had  in  his 

hands  all  of  her  property,  which  was  the  only  source  from  which 

her  debts  coidd  be  paid  or  compensation  for  her  wrongs  got.    But 

in  most  places  by  statute  he  is  now  reheved  from  those  respond-^ 

AoKonB  by  hiMes     In  all  actions  brought  by  the  wife  he  must  formerly  have 

«nd  against    "a""*-™      ,.         .      ,  .       .     .a    -   -u  j    i'  i   '     '  j 

husband  and  j^jjjjg^-g^g  ^  plaintiff,  and  the  -  damages  recovered  belonged  to 
him;  and  in  actions  against  him  for  her  debt  or  wrong  she 
had-to  be  made  a  party,  though  the  judgment  could  be  enforced 
against' him  only.  This  has  generally  been  changed  by  statute, 
and  a  inarried  woman  now  sues  and  is  sued  alone  as  if  she 
were  a  feme  ^ole.  Between  husband  and  wife  no  civil  action 
lies,  except  a  matrimonial  action. 

The  wife's  A   husbaud   is   not    responsible   for  his  wife's  crimes,  unless 

Climes. 

he  actually,  commands  or  connives  at  them.  She  is  excused  for 
any  crime  except  treason  or  murdeir  committed  by  her  under 
her  husband's  coercion.  K  she  commits  a  crime  in  his' presence, 
she  is  at  least  prima  facie  presumed  to  have  been  coerced 
to  it  by  him,  and  at  common  law  in  cases  of  felony  this  pre- 
sumption was  conclusive.' 

tf  mSried  984.     At   common   law   a    married   woman   could  not  bind 

women,  ijgrself  by  any  contract  or  agreement,  or  ahenate  without  her 
husband's  consent"  any  of  her  property,  or  make  a  will.  Such 
acts  by  her  were  not  merely  voidable,  but  absolutely  void.  But 
a  transfer  of  property  could  be  made  to  her,  and  a  unilateral 
contract  in .  her  favor  was  vaM  unless  the  consideration  was 
some  transfer  of  her  property  or  agreement  on  her  part  which 
she   had   no   power   to   make,    e.g.  a    bond   given    to  a  married 

^mM^ouw'^^™*^  ^^^  generally  good.      A   married   woman,  however,  could 

bean^agent  ^q  agent  for  another  person,  even  for  her  husband,  and  in  that 
capacity  could  make  agreements  binding  upon  her  principal.  She 
could    also   be   a    guardian,    executor,    administrator    or    trustee. 

Themodern  At  present  by  statute  in  most  places  the  old  disabilities  have  been 

'  Probably  out  of  mercy  to  the  wife,  who  if  she  were  convicted  would 
not  have  benefit  of  clergy  (see  i  1234),  but  would  be  hanged  for  the  firpt 
offence,  ; 
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removed,  and  a  married  woman  can  contract  freely;    except  that  ,'t'^*™^ 
no  bindii^  contract  ^an   b©   made    directly,  between    a    husband    aul  w'Se. 
and    his    wife.      But    a    husband    may    make    a   contract    with 
a    third   person    who    acts'  as   trustee   for   the '  wife,    so  that  the 
wife  wiU  have  the  benefit  of  the   contract   in   equity,  or  a  wife    g^atutS. 
may  contract  with  a  trustee  for  her  husband. 

986.  The  common  law  rules  above  mentioned  remained 
in ,  force  till  well  into  .the  last  century.  And ,  the  present  . 
law,  which  restores  to  a  wife  all  her  property  rights,  removes 
her  disabilities  and  relieves  the  husband  of  responsihility  for"  her 
debts  and  wronigs,  is  very  recent.  Between  the  two, intervened  a 
period  of  confusion,  during  which  the., did  law  was  being  abolished 
piecemeal  by  statutes  which  exhibit  no  uniformity  or  system. 
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CHAPTER    LXm. 

PAEENT  AND  CHILD :  INFANTS. 

986.  Here  fall  to  be  considered  the  relations- of  the 
parties  between  themselves,  their  relations  to  outsiders,  and  the 
disabiUties  of  infants. 

Dutte^^ofa  ^   (jjjQ^   ought   to   remain   in   his    father's  custody,  to  obey 

his  father's  lawful  and  reasonable  commands,  and  to  render  him 
reasonable  services.  The  father  has  no  action  against  his  child 
to  compel  the  performance  of  these  duties,  but  he  may  use 
necessary  and  reasonable  force  for  that  purpose,  and  may 
punish  the  child  moderably   and   reasonably   for    disobedience  .or 

The  ohuds  misconduct.  The  child's  wages,  if  he  earns  any,  belong  to  the 
father,  to  whom  only  they  are  properly  payable.  But  the  father 
may  permit  the  child  to  receive  and   dispose   of    his   own  wages, 

Enmndpa-  a,nd  may  even  emancipate  him  entirely  from  his  service,  or, 
as  the  common  phrase  is,  ^ve  him  his  time. 

The  father's  A   father   must    support    his   child    and    provide    him    with 

duties,  *  '^  1     1  1  ■  T/- 

necessaries,*   which  in  the  case  of  a  child   include    education,     K 

NeceBsoriea.  the  father  does   not   do   so,    the   child   has   no    remedy  against 

him,  but  may  purchase  necessaries  for  himself  and   bind  himself 

by  a  contract  to  pay  for  them.     A   child   was  never  at  common 

pS^nt^aSa  ^^^  mider  any  obligation   to   support   his   parents,    even   if  they 

reiativea.    ^g^g  indigent  and  helpless.      But   in  modem  times  provision  has 

been  made  by  statute  in  many  places,  that  if  any  person  is  poor 

and   unable   to   support   himself   and    likely   to   become  a  public 

charge,  his  near  relatives,  if  he  has  any  of  sufficient  ability,  may 

be  compelled  to  contribute. toward  his  support. 

ot'the'^Mii  987.    A   father   has   a   right    against   third   persons  to  the 

custody   of  his   chUd,  and   may    have   a   writ  of  habeas  corpus 

to   regain    his   custody   against    any   one    who  detains    the   child 

from  him.     But   in  case   of  gross    abuse  or  neglect  of  the  child 

by   the   father,    the   child    may    now   be    taken    from   him    and 

committed  to  the' custody   of  some    other   person  by  an  order  of 

court,  and  the  father  compelled  to  make  provision  for  its  support. 

1  See  8  975. 
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988.     Whatever  other  rights  a    father    has   in   his  child,  he   The  father 

o  '  aa  master. 

has  in  the  capacity  of  master,  not  of  father  as  such.      It   there- 
fore becomes  necessary  to  inquire    in    what   cases    a    child   is  his 
father's  servant.     He    is    always    so    when  he  is  not  actually  the  o^*°g*th6 
servant  of  some  one  else,  even  though   in    fact   he  never  renders     selrant. 
any  services.     Thus  a  girl  sent  away   to    a    boarding  school  at  a 
distance  from   her   home   is   still  in    the    service   of  her  father. 
K  the  child  is  actuedly  the    servant    of  another   person    and  the    ^^J*,® 
father  has  not  the  right    to    put    an    end   to    the    service    at  liie-  "J°r™ntf 
pleasure,  as  where  a  boy  or  girl  is    bound    out    as    an  apprenticjB 
for  a  term  of  years,  the  father  has    not    the    rights  of  a  master. 
When  the  service  is  terminable  at    the    father's  pleasure,  so  that 
he  can  take  back  the  child  from    his   master   at   any   time,    the 
authorities  conflict  as  to  whether    the   child   should  be  considered 
as  his  father's    servant,    the   older    decisions   generally  taking  the 
negative  view,  but  the  later  ones,  especially  in  the  United  States, 
including  to  the  affirmative.      A   father   who   sues   for  an  iniury     ^o'?  "* 

o  J     .f        B«rvices. 

to  his  child  always   sues    as   for    an   injury   to   his    servant,  per 

quod  servitium  amisit.    Here,  as   in   the   ca-se   of  a   wife,   loss 

of  services   means    not   necessarily   an   actual  loss,  but   that   the 

child   is   incapacitated    for   rendering    services   should   the   father 

require  them.     The  most  important  case  is  the  seduction  of  girk.  SeduoUono/ 

A  father  has    no    absolute    right   in    his   da,ughter's  chastity  such 

as  a  husband  has  in  his  wife's,  but    only    a  right  relative  to  her '^"^■js^t Jn  a 

services;  and  to  maintain  an  action  against  the  seducer  he  must    oJ^stity. 

show  that  the  girl  was  his  servant  and  that  some  loss  of  services 

occurred.    Mere  unchastity  on  the  girl's  part   does   not  necessarily  °^j^J|^.*» 

involve   any   loss   of  services   to   her   father.      If   pregnancy    or 

venereal  disease  results,  that  does;    though   there   may  be  a  loss 

of  services   without   these.      But   when   a   father   suing   for   the 

debauching  of  his  daughter  has  proved  a  loss  of  services  however  ''J^^"'^*/* 

small,  that  will  suffice  to  sustain  the  action,   and   then   the   sum 

recoverable  as  damages  is  not  limited  to  the    pecuniary    value   of 

the  services,  but  the  jury  may  give  very  large  damages. 

At   common   law   there    were    no    special    duties    or    rights  ^^ot^e?!  * 
between  a  child  and  its  mother,  and   she   had   no   rights   in  the 
child  as  against  third  persons.      This   is   still  the  rule  so  long  as 
the  father  lives.     But   at  present,  in  the  United  States  at  least, 
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'  ■  ■  the  mother'  after  the  father's  death  is '  generally  held  to  have 
the  same  rights  and  duties  as  the  father  would  have,  so  far 
as  consistent  with  the  righte  of  a 'guardian,  if  one  has  been 
appointed.  A  girl  for  instance  whose  father  is  dead  may  he 
her  mother's  Servant,  so  that  the  mother  may  have  an  action 
for  her  seduction. 

Adoption.  989.    Adoption  ■  was    unknown   to   the    common   law.     In 

modern  times  provision  has  been  made  for  it  in  most  places  by 
statute,  but  it  is  uncommon.  It  is  usually  effected  by  a  decree 
of  a  court.  Generally  an  adapted  child  comes  into  the  same 
legal,  position  as  a  child  by  birth,  but  sometimes  he  retains  the  right 
to  take  property  by  inheritance  or  distribution  ah  intestato  from 
'his  fomier  family,  and  sometimes  can  not  do  so  from  his  new 
family.    The  law  on  these  points  is  different  in  different  places. 

standing  in  Informal  adoptions,  however,  arrangements  by  which  a  person 

takes  chaige  of  a  child  which  is  not  his  own  and  stands  to  it 
in  loco  parentis,  as  it  is  said,  are  not  infrequent.  Such  a  rela- 
tion-does not  affect  in  any  way  the  child's  succession  to  property:; 
but  while  it  lasts  the  person  standing .  t»  loco  parentis  has 
substantially  the  same  rights  against  and  in  the  child  as  a  father. 
'Either  party  may  put  an  end  to  the  relation  at  any  time.  A 
stepfather  is  not  necessarily  in  loco  parentis  to  his  stepchildren, 
ev«n  though  they  live  with  him,  and  is  not  bound  to  support 
'  '  ■    ■theial  .  :  -       : 

Bastard's.  990i    A  bastard  being  j?Kms  n/ullius,  Hhere   are   at  common 

law  no  special  eights   or  duties    between    him    and   his    parents, 

',    .  nor  have' ^iey  any  rights  in  him.      But   in  -the    United    States, 

^' mother  *''*^^  oue  of  'the  judgcs  said,  it  has  been  discovered  in  modern 
times  that  a  bastard  is  the  sdn  of  his  mother,  and  she  now  has 
'generally,  the  same  rights  and  duties  as  the  father  of  a  legitimate 
child  has.  -In  some  steites  he  may  even  succeed  to  a  poirtion  of 
her  property  after  her  death,  but  not  in  most  places.  Of  course 
if  the  father  or  mother  of  a  bastard  is  actually  standing  in  loco 
parentis  to  him,  the  ordinary  rights  and  duties  incident  to  that 
situation  will  arise.      Also  by  virtue  of  statutes  the  fathier,  or,  as 

th?puteti>e^®   ^s   °^^6'1»   *^®  putative   father,    of  a  Tsastard   child  may  be 

father.      Compelled  to  support  it  by  an  order  of  court    made    in  what  are 

tjalled-ba&tardj -proceedings, -which   can  be.  instituted  against  hipi 
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by  the  mothet  of  the  child  or,  if  there  is  danger  of  the  child's 
becoming  a  public  charge,  by  the  authorities  having  the  superin- 
tendence of  the  poor. 

991.  A   person   attains   his   majority   or   comes   of   age  at    Majority, 
twenty  one.    From  that  time  the  special  duties  and  rights  above 
mentioned,    which    pertain    to  the    relation    of  parent  and  child, 

cease  to  exist,  and  he  become  an  independent  member  of  sociefy, 

a  normal  person.      A   person    under   the    age    of   twenty  one  is   .  intaats.    : 

called  a  minor  or  infant.      But  a  boy  arrives  at  what  are  called    ^^s«?/ 

■     J  ■  discretion. 

years  of  discretion  at  fourteen  and  a  girl  at  twelve. 

992.  An  infant  has  the  same  capacity  to  acquire  and  hold  inf^'^'p™- 
property  as  a  person    of  full   age,    but   the  control  and  manage- 
ment of  his  property  is  in  the  hands  of  his  guardian. 

993.  All  contracts  and  other  agreements  made  by  an  infant,     infants' 

"  "^  ' '  agreemeuta- 

except  m  the  case  already  mentioned  of  contracts  for  necessaries,. 

are  voidable.      The    infant   may    avoid  them  at  any  time  before- 

he  comes  of  age  or  within  a    reasonable   time   thereafter,    but  if 

he  does  not  avoid    them   within    that   time   they   are  valid  and 

binding.      But   by   the   English   infants'   rehef  act  of  1874  most 

contracts  of  infants  are  made    absolutely   void   and   incapable   of 

ratification.      The   rule    that    a   person   who   rescinds   a  voidable  ^'^j'"?"'^ 

agreement  must  restore    what   he  has  received  under  it  does  not 

apply  to  an  infant,  unless  he  has  the  thing  in  his  possession  and 

is  able  to  restore  it.      He    may   avoid  his  agreement  whether  ho 

can  restore  or  not.      Thus  if  an  infant  buys  goods  and  consumes 

them,  he    may  nevertheless    refuse    to    pay   for   them.      Also    an  Torts  founa- 

action  can  not  be  maintained   against   an    infant   for   a   tort  or    ""'"t^o's- 

on  a  non-contractual  obligation,  if  a  recovery    against  him  would 

amount  practically  to  the  enforcement  of  his   contract.    j^Thus   in 

the  case  just  mentioned  of  an  infant's  buying  goods  and  using  them, 

up,  he  can  not  be  sued  for  the  price  as  for  a  debt  arising  out  of  the 

reception  of  a  benefit  or  in  tort  for  the  conversion  of  the  goods. 

It  has  even  been  held  that  if   an  infant  induces  a  person  to  sell 

him   goods   by   a   fraudulent    misrepresentation  that  he  is  of  full 

age,  and  then  refuses  to  pay  for  them,  no  action  will  he   against 

him  for  the  fraud.      An   infant    may    however   be    an   agent  for  tejj°'g°'"°' 

another  person,    and   in  that   capacity   make   agreements   for  his 

principal,  and  may  be  an  executor  or  trustee. 
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Infant's  will.  An  mfant  can  not  make  a  will,    though   probably  in  formei 

times  iin  infant  who  had  arrived  at  years  of  discretion  could  do  so. 
injury.  This  is  called  vicarious  negligence.  But  in  many  of  the 
United  States  the  doctrine  of  vicarious  negligence  is  rejected. 

^baud8^"d'  '  If  t^e  infant  is  a  husband,  wife  or  parent,  he  or  she  has 
parents.  ^^^  ^^^^  nghts  and  duties  in  that  capacity  as  a  person  of 
full  age. 

infantB- tort..  994.  An  infant  is  responsible  for  torts  committed  by 
him,  and  his  father  or  guardian  is  not  responsible  for  them. 
But  a  child  not  old  enough  to  distinguish  between  right  and 
wrong  or  to  understand  the  consequence    of  his   conduct  can  hot 

c™wbutory  ^e  guilty  of  any  tort.  In  regard  to  contributory  negligence,  which 
Mmts.'  win  debar  an  infant  from  a  remedy  for  an  injury  done  to 
him  by  the  negligence  of  another,  an  infant  is  not  required,  as 
normal  persons  are,  to  act  up  to  the  standard  of  a  reasonable 
and  prudent  man,  but  only  to  use  such  care  as  is  reasonably  to 
be  expected  from  a  person  of  his  age.  Very  young  children  are 
legally  incapable  of  negligence.      The    age    at  which  they  become 

^sufSitis.™  ^P^'ble  of  it,  or,  as  is  said,  become  sui  Juris,  is  not  precisely 
fixed,  but  is  probably  somewhere  from  three  to  five   years.     But 

M  u"euce  ^  cases  of  contributory  neg%ence,  the  negligence  of  a  person  in 
charge  of  a  young  child  is  imputed  to  the  child.  Thus  if  a 
woman  with  a  baby  in  her  arms  negligently  attempts  to  cross 
a  railroad  track  in  front  of  an  approaching  train,  and  is  run  over 
and  the  child  is  hurt,  the  child    can  not  have  any  action  for  the 

^"kg^^.r'^  995.    An   infant   may   sue    or   be    sued   for    a  civil  injury. 

But  he  can  not  commence  a  suit  in  his  own  name  or  appoint 
an  attorney  to  represent  him.  He  must  sue  by  his  next  friend 
or  prochein  ami,  who  is  any  person  of  full  age  that  consents  to 
act  as  such.  The  next  friend,  and  not  the  infant  himself,  iS 
responsible  for  the  costs  of  the  suit.  If  an  infant  is  sued,  the 
court  will  not  permit  the  action  to  go  on  until  a  guardian,  called 
a  guardian  ad  litem,  has  been  appointed  to  protect  the  infant's 
interests.  Such  a  guardian  will  be  appointed  by  the  court  before 
which  the  action  is  pending  at  the  request  of  the  infant  himself, 
the  plaintiff,  or  any  interested  party.  The  guardian  ad  litem, 
not  being  like  a  next  friend  a  volunteer  but  serving  persuant  lo 
an  order  of  the  court,    is  not  responsible    for   costs.     In  some  of. 
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the  United  States  a  guardian  ad  litem  is  also  appointed  for  an 
infant  plaintiff  on  the  application  of  the  infant  himself  before 
the  commencement  of  the  action. 

996.  An  infant  is  capable  of  comniittins  crimes,  and  is  infants' 
punishable  for  his  crimes  like  a  person  of  full  age,  provided  he 
has  intelligence  enough  to  uiiderstand  the  nature  of  his  act  and 
to  have  any  bad  state  of  mind  that  enters  as  an  element  into 
the  crime.  Nor  is  coercion  by  his  parent  or  guardian  a  legal 
excuse,  though  it  may  mitigate  the  penalty.  At  common  law  aa 
infant  of  the  age  of  fourteen  years  might  be  punished  by  death, 
but  under  the  age  of  seven  he  could  not.  In  the  period  between 
those  two  ages  he  was  prima  facie  presumed  incapable  of  com- 
mitting a  capital  crime,  but  if  he  was  proved  to  be  in  fact  doli 
capax,  he  might  be  punished  capitally.  At  present  juvenile  ^-^^^^JJl 
offenders  are  not  generally  confined  in  the  common  prisons,  but 
are  committed  to  reformatory  institutions  in  the  hope  that 
discipline  and  instruction  may  wean  them  from  evil  courses. 
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CHAPTEK    LXIV. 

GUAEDIAN  AKD  WAED. 

997.    A  guardian  is  a  person  appointed  to  take  charge  of  an 
infant,  a  lunatic  or  other  helpless    person    or   of   his   property  or 
both.    The  person  under  guardianship  is  a  w&rd. 
Gnardiaixby  ,        A  father  is.  Said  to.be  guardian,  by   nature, of  his  Qhild;  who 
fOT nStme.  jg  also  his  hcir  apparent,  and  guardian'for  nurture  of  his  children 
generaEy,  and  if  he  is  dead  the  mother  riiay  be.     These  guardian- 
ships-are:  only,  of  the  child's  person,  not  of  his   property.;     Guar- 
Gnardion  in  diansMp  in  socage,  also  called  guardianship   by   the.  common  law, 
obtains,  as  has  been  already  explained,  when  the  ward  has  been 
left  heir,  to,  an  .estate  In  .socage...     ThLs...is^  a  guardianship  of  both 
the  person  and  the  estate  of  the  infant  heir.      Such   a  guardian 
seems  to  have  something  more   than  a  mere  authority,  some  sort 
of  a  temporary  right  in  the    estate,  so  that  he  can  bring  actions 
for  injuries  to  the  land,  make  leases  of  it    and   do  various  other 
acts  concerning  it  in  his  own  name  and  not  merely  in  the  name 
of  his  ward.     The   three    kinds    of  guardianships    above    named 
continue  only  till  the  ward    reaches    the    age    of   fom'teen   years. 
Choice  of    after  which  he  may  choose  his  own  guardian.      At   common   law 

guardian  by  .»  o 

infant,  there  seems  to  have  been  no  particular  form  required  in  the 
appointment  by  an  infant  of  his  own  guardian,  it  might  be  by 
deed   or   by   parol,    and    did    not   require    the    approval    of  any 

Modern  law.  court.  Thcsc  Mnds  of  guardianship  are  now  of  little  importance. 
,  While  the  father  Hves  no  other  guardian  of  the  person  can  be 
appointed,  except  when  the  child  has  been  taken  from  the<father 
by  a  decree  of  a  court  or  abandoned  by  him,  and  guardianship 
in  socage  is  nearly  extinct.  When  a  guardian  is  necessary,  one 
is  usually  appointed  as  hereafter  mentioned. 

stetntoryor  Howevcr,  by  various  statutes   a    father,    and   In   most  places 

testamentary  '  t 

guardian,  a  mother  if  the  father  is  <dead,  may  appoint  a  guardian  for  a 
child  by  deed  or  will,  which  guardianship  may  be  made  to  last 
until  the  child  comes   of   age  or  for  a  shorter  time.      iSuch  guar- 
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dians  are  called  guardians    by   statute,    or    if   appointed   by  wil^ 

as  is  most  usual,  testamentary  guardians,    and    have   charge    and 

control  of  th.e  ward's  person  and    all   of  his   property,    both  real 

and  pergonal.     Such   an   appointment   suspends   the  child'^  right 

to  choose  his  own  guardian.     In  England  there  are  also  guardians  cfuaraian  by 

by  virtue  of  certain  local  customs,    such   as   of  an  infant  tenant 

of  a  manor  by  the  custom,  of  the  manor;    but. there  are  no  such 

guardians  in  the  United  States.  , 

998.  In  both  countries  certain  courts  have  power  to  a{)point  ^^p™^"^™™* 
guardians  for  infants,  both  of  their   persons    and   their  property.    ^^  ''°'^^'^- 
In  the  United  .States   a   guardian    so    appointed  is   known  as  a     General 

^      "  ■*■■*■  guardian, 

general  guardian,  and  is  usually  appointed  by  a  court  of  probate.. 
■In  England  if  a  suit  r^ardiiig    the    infant's  ^property  is  pending 
in  the>  court  of  Chancery,  the    court!  will  appoint    a   guardian  of  Appointment 
his  person,,  but  not  of  his  property,,  that  ."being  under  the.  charge  ofciianoory. 
of  the  court.      The    infant   is   then    called    a    ward  in  Chancery. 
Even    when    no    suit    is    pending,    that    court    may    appoint    a 
guardian.     In    such    a  case  the  Chancellor    acts    as  the  represen- 
tative of  the  King,    who   is  parens  patriae,    rather    than  in  his  - 
capacity  as  an  equity  judge.      And    if  an   infant   is   made    sole  ^amSr^"^ 
executor  under  a  will  or  is  the  next  of  kin  to  whom  administra-       *"'"• 
tion  ought  to  be  granted,   the   court    of  probate    will    appoint    a 
person  to  administer  in  his  place,  who  is  a  sort  of  guardian. 

A  guardian  may  also  be  appointed  for  a  special  purpose,  to  do  GiMj-dianfor 
or  consent  to  some  act  on  behalf  of  the  infant  which  is  proper  to    v^sose. 
be  done  but  which  the  infant  himself    has   not  capacity  to  do  or 
consent  to. 

999.  A  ward  owes  the  same   submission    and   obedience  to  f oyer*  ana 

'^^^'  duties  of  a 

his  guardian  as  a  child  to  his  father,    and    the  guardian  has  the    snaiiian. 

same  right  to  compel  obedience  and  good  behavior  and  to  punish 

the    ward   as   a   father   has.     The    guardian's   duty  however  to 

support    and    educate    the    ward   is     only   to    do    so    so    far    as 

he  can  out   of  the    ward's    own  property;    he   is    not  obliged  to 

do  anything  for  the    ward    at   his   own    cost.      A   guardian  is  a 

trustee,    and   has   the    ordinary    duties  of  trustees.      At   the  end 

of  his  guardianship  he  must  render  an    account   to    the    ward  of  Accounts. 

all  the  property  which  he  has  received  of  his  and  of  his    doings 

in  regard  to  it,  and  must  make  good  out  of  his  own  pocket  any 
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loss  or  waste  or  improper  expenditure  of  the  ward's  property 
due  to  his  wilful  default  or  negligence.  In  most  places  he  is 
now  also  obliged  to  render  provisional  accounts  yearly.    If  he  hag 

to'th^S  ^^y  doubt  as  to  what    he   ought   to   do,   he    may    apply  to  the 

for  advice.  ^^^^  having  jurisdiction  over  his  accouiits,  in  England  a  court 
of  equity,  in  the  United  States  sometimes  a  court  of  equity  and 
sometimes,  the  probate  courtj  which  has  for  such  purposes  the 
powers  of  a  court  of  equity,  for  advice;  and  if  the  application 
is  warranted  by  the  existence   of  a  reasonable    doubt,  he  will  be 

•  '  permitted  to  charge  the  expense  of  making  it  against  the  ward's 

property  and  credit  himself  with  it  in  his  ao33nnt. 
*''"™d?'*''*'        -^  guardian  has  the  same  right  to   the   custody  of  his  ward 
that  a  father  has  to  his  child,  and  if  he   is    wrongfully  deprived 
of  his  custody  may  recover  it  by  a  writ  of  habeas  corpus.     But 

.  Serrioes.    the  Ward  is  not  his  servant,  and  owes  him*  no  services. 
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CHAPTER    LXV. 


MASTBE  AND  SBKVANT. 


1000.  Slavery  formerly    existed  in    both   England   and  the     slavery. " 
tJnited  States,  but  is  now  abohshed.      In   England   both   slavery 

and  villeinage  gradually  became  extinct.  It  se«ms  not  to  have  been 
judicially  determined  that  ^slavery  was  unlawful  in  England  till 
1772,  and  it  continued  to  exist  for  some  time  longer  in  the 
British  colonies.  In  the  United  States  it  was  finally  abolished  by 
the  thiiteenth  amendment  to  the  national  constitution  after  the  civil 
war,  having  never  existed  in  the  newer  states  of  the  north  and 
having  been  long  before  prohibited  in  the  older  ones.  At  present 
if  a  slave  comes  or  is  brought  by  his  master  from  any  country  where 
slavery  exists  into  the  United  States  or  Great  Britain  or  any 
English  dependency,  he  becomes  free  at  once  While  slavery  ex- 
isted the  master's  right  in  his  slave  was  an  ordinary  property 
right,  the  slave  being  for  that  purpose  a  chattel,  though,  for  the 
purposes  of  the  criminal  law  he  was  regarded  as  a  person,  so 
that  he  could  be  punished  for  his  crimes  and  it  was  a  crime  to 
kill  or  injure  him 

1001.  In  England  by  various  old  statutes,  the  most  famous   statute  of 

,  laborers. 

of  which  were  the  statute  of  laborers,  passed  m  1349  when  the 
break  up  of  the  feudal  system  and  the  ravages  of  the  great 
pestilence  known  as  the  black  death  had  revolutionized  the  labor 
market  and  the  dawn  of  the  modern  free  industrial  system  was 
beginning  to  appear,  and  the  statute  of  5  Elizabeth  concerning; 
laborers,  various  provisions  were  made  for  compelling  the  lower 
orders  of  people  to  work  and  for  having  the  wages  of  servants 
fixed  by  public  authority,  and  persons  were  forbidden  to  work 
at  certain  trades  unless  they  had  served  a  regular  apprenticeship. 
But  those  have  been  repealed,  and  all  persons  are  now  legally  free  Eight  to  work 

.at  trades. 

to  engage  m  whatever  occupations  they  please,  except  m  a  few 
professions  like  law  and  medicine  for  which  a  special  preparation 
is  required,  and  to  make  what,  contracts  they  can  with  their 
employers.      But  by   various   statutes  in   both   England   and  th« 


statute  oJ 
Blizabetb, 
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Employment  United  States  the  employment  of  women  and  children  in  certain 
iiideMdrm.  trades  and  the  hours   of  their    labor    are    regulated,  and  various 
Factory  acts,  sanitary   rules   prescribed   for    fectories  .  and.  workshops,  v:  Also  by 
Eight  honr  statute  the  hours  of  Aaily  labor  for  many  classes  of  servants  are 
^^''       fixed  at  ten  or  even    eight,    unless    the    parties   otherwise    agree, 
instead  of  the  old  customary   hours,    which   were    usually  longer. 
Thesfe  statutory  regulations, 'ancient  and  modem,  can  not  however 
be  discussed  in  detail  here. 
ipp«ntice».  1002.  .  An  apprentice  is  a  servant  who  is  boraid  for  a  term 

of  years  by  indenture  to  a  master  to  serve  the  master  and  to  b^ 
supported,  and  instructed  by.  him  ;  but  the  name  is  at  present; 
often  appUed  to  any  servant  who  enters  the  service  of  a  master 
in  order  to  learn  a  trade  without  any  indenture  or  any  contract 
for  a 'fixed  time.  An  apprentice  is  "generally  an  infant  who  is 
bound  out  to  a  master  by  his  father  or  guardian,  or  in  case  of  a 
pauper  child  by  the  officers  who  have  charge  of  the  poor,  to  be 
taught  a  trade.  The  infant  himself  is  generally  a  party  to  the 
deed,  and' this  contract,  is  binding  upon  him,  contrary  to  the 
general  rule  as  to  infants'  contracts.  He  may  or  may  not  be 
entitled  to  wages.;  often  indeed  the  master  is  paid  a  premium  for 
receiving  him.  The  master  of  an  infant  apprentice  stands  in 
Iqs:o_ parentis  to  him,,  and. has  substantially  the  same  rights  alid 
duties  as  a  father,  besides  the  special  duty  to  instruct  him  in  his 
trade  or  art,  or,  a,s  the  old  books  say,  his  mystery.  An  aj^entice 
who  refuses  to  work,  misbehaves  or  run  away  from  his  master 
may  be  punished  both  by  his  master  and  by  the  public  authorities 
as  for  a  crime,  in  which  respect  apprentices,  together  with  seamen,, 
differ  froia  other  servants, .the  general  rule  being  that  a  master 
may  not  punish  his  servant  and  that  the  breach  of  a  contract 
of  service,  like  that  of  any  other  contract,  is  a  mere  civil  injury- 
and  not  a  crime.  The  apprenticeship  may  be  terminated  and  the 
apprentice  discharged  by  the  consent  of  all  the  parties,  or  by  the 
order  of  a  court  on  the  application  of  any  party  for  a  sufficient 
«ause,  ,        -   ■     . 

•m?mte  "  -  -  ^^"^i^^  ^^  domestic  servants  are  so  called  from  generally- 
liyihg  in  the:'naaster's  house,  iwtra  moenia.  At  common  law  if. 
siich"  a  servant  was  hired  and  no  term  of  service  was  fixed,  the- 
hiring  was  construed  to  be  for  one  year.     But  now  it  is  at  will,  and 
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the  master  may  discliarge  his  servant  or  the  servant  leave  his 
master  at  any  time,  subject  to  any  custom  that  may  exist  as  to 
giving  notice.  The  usual  custom  is  that  either  party  must  give 
one  month's  notice  before  terminating  the  relation,  instead  of 
which .  however  the  master,  if  he  chooses,  may  discharge  the 
servant  vrithout  notice  on  paying  him  one  month's  wages.- 

Laborers  are  hired  by  the  day,  week  or  month,  and  generally    Labore«. 
do  not  live  iii  th^  master's  family. 

All  persons  who  are  employed  ,  to  render  services  under  the  ^'^j^^J^^"" 
direction  and.  control  of  the  employer  are  called  in  law  in  a 
certain  loose  sense  servants,  such  a^,  clerks,  salesmen,  artizans, 
superintendents,  hired  teachers,  lavsryers  or  the  officers  of  corpora- 
tions. But  an  independent  contractor,  who  undertakes  to  do  a  contraoton. 
job  of  work  for  an  employer  but  is  not  under  the  latter's  orders 
or  direction,  for  instance  a  tailor  who  in  his  own  shop  makes  a 
suit  of  clothes  for  a  customer,  or  a  builder  who  takes  a  contract 
to  put  up  a  building  and  employs  his  own  workmen,  is  not  a 
servant. 

1003.  _,  A  distinction  also  exists  between  a  servant  and  an  servants  ana 
agent,  though  it  is  exceedingly  hard  to  define.  The  relation  of  a 
servant  to  his  master,  if  it  was  not  actually  derived  from  that  of 
a  slave,  has  been  at  least  to  some  extent  assimilated  to  that. 
The  free  servant  has  put  himself  by  his  own  act  as  to  a  part  of 
his  personaHty  and  conduct  into  a  position  similar  to  tha.t  in 
which  a  slave  stood  as  to  the  whole  of  his.  His  agreement  with 
bis  master  is  probably,  like  a  marriage,  something  more  than  a 
contract  in  the  strict  sense.  It  is  a  juristic  act  by  which  he 
assumes  a  status,  and  the  obligations  between  him  and  his 
master  do  not  arise  directly  out  of  the  agreement,  but,  like  those 
between  a  husband  and  wife,  pertain  to  the  status  created  by  the  , 
agreement,  so  that  they  are  really  non-contractual  obligations. 
Hence  the  seivant's  personality  is  to  a  certain  extent  subordinated 
to  that  of  his  master.  And  although  in  modern  times  the  mutual 
duties  of  masters  and  servants  are  regarded  as  based  upon'  con- 
tract, and  the  remedy  which  either  has  against  the  other  for  a 
breach  of  them  is  an  action  on  the  contract,  yet  some  remnants  of 
the  old  theory  remain  in  the  rule  already  mentioned  that  a 
servant  does    not    have    possession    of  his   master's   goods   in  .his 


696  PRIVATB  LAW. 

custody,  he  being,  as  it  were,  merely  the  hand  by  which  the 
master  holds  them,  and  in  the  principle  that  a  master  has  rights 
in  rem  in  his  servant  against  third  persons  as  a  husband  has  in  his 
wife.  But  agency  is  not  a  status ;  it  is  purely  a  relation  created 
by  agreement,  a  bailment.  An  agent  is  simply  a  person  whti 
is  employed  to  do  certain  things,  and  his  relations  with  his  principal 
extend  no  further  than  those  very  matters.  He  is  the  possessor 
of  the  goods  of  his  principal  which  he  has  in  his  hands,  and  is 
not  the  subject  of  any  right  in  re»w  pertaining  to  the.  principal. 
i.iw  of  master  1004.  As  m  the  case  of  the  other  domestic  relations,  the 
on  servan .  j^^  ^^  master  ^id  scrvaut  concerns  the  rights  and  duties  which 
exist  between  the  parties  and  also  those  between  them  and  out- 
siders. 

The   former   are   determined   by   the   contract   between  the 
Mntnai  rights  parties.     Bi   the   absence   of  any  contrary   agreement   the    law 
*thepKwk°' implies  the  following.    The  servant  is  bound  to  obey  his  master's 
lawful  and  reasonable  commands,   to   conduct  himself  civiUy  and 
respectfully  towards  him,  to  render  his  agreed  services  and  use  due 
Discharge  of  care  to  render   them   properly.      The  master   may   discharge  the 
servant  without  warning   and  before    the   expiration   of  the  term 
for  which   he    was   hired    for    any   serious   misconduct,   including 
unchastity   in   the   case    of  a    female    domestic    servant,    or  for 
habitual    or    wilful    and    persistant   disobedience   or   neglect   of 
duty,  but   not    for   every    trifling   offence.      The    servant   on  the 
Servant's    Other   hand    may   lawfully   quit   his    master   without    notice  and 
■  before  the  end  of  his  period  of  servicei   if  the  master  seriously 
Wages,     yitreats  him  or  does   not  pay   him  his  wages    as  they  come  due. 
A  master  has  no  right   to  keep    bdck  any   part   of  the    servant's 
wages  as  security  for  his  good  behavior,  or  to  compel  the  servant 
to    pay    for   accidental   breakages    and   injuries    to   the    master's 
property  not  due  to  the  servant's  fault.    If  a  servant  is  temporarily 
disabled   from    work   by    sickness    or    accident,    he    is    generally 
entitied  to  his  wages  during  the  disability.      If  a  servant   is  law- 
fully discharged  for  his  own  fault  or  unlawfully  leaves  his  master's 
service  in  the  interval  between  two  times  for  the  payment  of  wages, 
e.g.  if  wages  are  payable  monthly  and  he  leaves  in  the  middle  of 
a   montfii,   he   forfeits  the  wages  for  the  whole  of  the  current 
period,  but  not  such  as  are  already  due  but  unpaid. 
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If  the  servant  is  unlawfully  discharged  hefore  his  agreed  time,  romeaf^/for 
he  has  his  choice  of  three  remedies.  (1)  He  may  regard  the  ""o^j^ge?"' 
contract  between  Mm  aijd  his  master  as  rescinded  by  mutual 
consent,  and  sue  on  a  quantum  meruit  for  the  reasonable  value 
of  his  services,  the  action  being  based  on  an  obligation  of  the  kind 
mentioned  in  §  758  (2)  He  may  sue  at  once  on  the  contract  for 
unliquidated  damages  for  its  breach.  In  this  case,  however,  it 
will  usually  be  difficult  or  impossible  for  him  to  prove  that  he 
has  suffered  any  actual  damage,  and  he  may  therefore  recover 
only  nominal  damages.  (3)  He  may  wait  till  the  agreed 
time  of  his  service  has  expired,  and  then  bring  a  suit  on  the 
contract  for  damages,  without  being  obliged  to  show  that  he 
has  made  any  tender  of  his  services  to  his  master  since  the  dis- 
charge. In  such  a  suit  the  measure  of  damages  will  be  the  entire 
amount  of  the  wages  which  he  would  have  received  had  he 
continued  in  the  service,  less  what  he  has  received  by  working 
elsewhere  or  would  have  received  had  he  used  diligence  to  get 
another  place ;  for  a  servant  in  such  a  case  has  no  right  to  si* 
down  in  idleness  and  then  make  his  former  master  pay  for  his 
lost  time,  but  must  use  reasonable  endeavors  to  find  work.  How- 
ever, what  the  servant  recovers  in  such  an  action,  though  equal  in 
amount  to  his  wages,  is  not  recoverable  as  wages  eo  nomine,  i.e. 
as  a  debt,  but  as  damages  for  a  breach  of  contract.  There  can 
be  no  debt  for  wages  unless  the  services  have  been  actually 
rendered. 

1005.    One    of  the    most   important  instances   of  the   duty  ^Bte"as°to 
of  an  inviter  described  in  §  696    is  found   in  the   law  of  master    ^Sfy.'^ 
and  servant.     A  master  invites  his    servant    to  put   himself  into 
the  place  and  environment  in  which  his  work  is  to  be  done,  and 
therefore  owes  a  duty  to  the  servant   to  use   due   care    to   guard 
him  against  any  dangers    incident   thereto.      Many    actions   have 
been  maintained  against  masters  for  negligent  disregard    of  their 
•servants'  safety.     But  if  the  servant  knows  of  the  danger,  he  gene-  tftS°'risk 
rally  takes  the  risk  of  it  upon  himself,  and  the  master  can  not  be 
held  responsible  for  any  injury  that  happens  to  him  from  it.     And 
the  servant  is  presumed  to  Imow  of  such  dangers  as  are    obvious, 
e.g.  from    the    construction,    operation    or    defective    condition    of 
machinery    at  which   the    servant   is  set    to   .work    and  which  he 
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ought  to  notice,    or  as  are   necessarily    incident  to   that   kind  of 

work.      Thus  a  person  employed  to  work  in  a  powder  mill  takes 

the  risk  of  injury  from  an  accidental  explosion.     But  in  the  case 

Servants  of   of -Servants  of  tender  vears,  they  may  not  have  sufficient  intelligeoce' 

tender  years,  •'  i     •  j  i  • 

to  protect  themselves  against  even  obvious  dangers,  so  that  it  may 
be-  the. master's  duty  to  give  them  special  instructions  or  to  take 
special  precautions  for  their  safety;  e.g.  a  master  may  be  guilty  of 
negligence  in  setting  a  young  child  to  work  among  dangerous 
machinery  without  warning  or  instruction,  even  though  the  danger 
is  open  and  apparent. 
Master's  res-  1006.     If  the  mastcr  appoints  his  servant  his  agent  to  make 

ponsibility  to  ,  n         i  i  t  '  i 

third  persons  contracts  or  do  other  juristic    acts  for    him,  the  ordinary  rules  of 
agency  apply. 
Servant's       -    The    master    is     responsible    for    torts     committed     by    the 

torts.  ^  .  ,      ■        ■' 

servant  against  third  persons  m  the  course  of  the  master's  busi- 
ness, but  not  for  the  servant's  torts  when  he  'is  acting  for 
himself  and  not  for  his  master.  A  servant  may  be  acting  for 
his  master  and  in  the  course  of  the  master's  business,  although  he 
is  disobeying  the  master's  orders.  The  conductor  of  a  railroad 
train,  whose  duty  it  is  to  expel  a  passenger  who  refuses  to  pay 
his  fare,  acts  for  the  raihoad  company  in  so  doing.  If  he  uses 
unnecessary  violence,  and  so  injures  the  passenger,  the  company 
is  responsible  for  his  act,  even  though  it  had  given  him  the 
strictest  orders  not  to  use  excessive  force.  But  if  after  the 
passenger  has  left  the  train,  the  conductor  gets  off  and  commits, 
an  assault  upon  him,  that  is  not  done  in  the  course  of  the 
company's  business.  So  if  a  master  sets  his  servant  to  clearing 
the  snow  from  the  roof  of  his  house,  and  orders  him  to  throw  it 
into  the  yard,  but  the  servant  to  save  himself  trouble  negligently 
throws  it  into  the  street,  where  it  falls  upon  and  injures  a  passer 
by,  the  master  is  liable.  But  he  would  not  be  liable  if  the 
servant  should  wilfuUy  and  maliciously  cast  snow  upon  a  person 
mSSon^  ^^  *^®  street.  It  is  sometimes  said  that  a  master  is  not  responsible  ■ 
^serTO^t."  for  the  wilful  and  malicious  torts  of  his  servant..  But  that  is  not 
correct.  The  true  test  is  whether  the  act  is  done  in  the  course  of 
the  master's  business.  Wilful  and  malicious  torts  usually  are 
not,  but  they  may  be.  If,  for  instance,  the  hired  manager  of 
a  store  is  directed   by    the    proprietor   to    prosecute  persons    who 
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Steal  goods  from  the  store,  he  may  make  the  proprietor  respon- 
sible for  a  groundless  and  malicious  prosecution  instituted  by  him. 
The  master  has  authorized  him  to  decide  in  what  cases  to  pro- 
secute, so  that  his  decision  is  the  master's  decision  and  his 
prosecution  the  master's  prosecution,  even  though  the  master  did 
not  intend  that  he  should  prosecute  in  such  a  case. 

1007.    To  the  above  principle    there   is  one  very  important  Master  not 
Rxception.     A  master  is  not  responsible  to  a  servant  for  an  injury  for  torts  o1 
from  a  fellow  servant     Thus  if  by  the  neg%ence  of  the  engineer      ™°'^- 
of  a  steamer  the  boiler  explodes    and   a   passenger   and   one   of 
the  seaman  are  injured,  the    passenger   may   sue    the  shipowners 
for  damages,  but  the  seaman  can  not;    he  and  the  engineer  are 
fellow  servants.     This   is   put   upon   the    ground   of  an  impKed 
contract   between   the    master   and   the    servant    exempting   the 
master  from  liability;   but   that   is  in  most  cases  a  mere  fiction. 
But   in    England    and   in    some    of  the    United    States    statutes  Bmpioyera' 
known   as   employers'   liability   acts   have   been   recently  enacted  '°^ "  ^  *°  °' 
Ikai  to  some  extent  make  the  master  liable. 

Fellow  servants  are  all  persons  employed  by  the  same  who  are 
master  in  the  same  business,  even  though  they  are  in  different  ^vanta! 
departments  of  the  business  and  although  one  is  sub- 
ordinate to  and  under  the  orders  of  the  other.  Thus  if 
a  railroad  company  has  a  telegragh  line  which  it  uses  for 
regulating  the  running  of  its  trains^  a  telegraph  operator  and 
the  conductor  of  a  train  are  fellow  servants.  So  are  the 
master  of  a  ship  and  one  of  the  crew  But  if  a  man 
was  at  the  same  time  a  farmer  and  a  merchant,  the  two  busi- 
ness being  entirely  separate,  a  farm  laborer  would  not  be  a 
fellow  servant  with  a  clerk  in  the  master's  mercantile  office.  So 
if  a  person  who  was  building  a  house  lets  out  the  carpenter  work 
to  one  contractor  and  the  mason  work  to  another,  the  workmen 
employed  by  the  two  contractors  would  not  be  fellow  servants. 

When  the  master  owes  to  his  servant  a.  duty   as   in   §  1005  Delegation  hj 

f  •  1  1-11  (•  -1  master  of  the 

to  make  the  conditions  under  which  nb  works    sale,  and  commits  performance 

'  of  his  duties, 

the  doing  of  the  necessary  acts  to  another  servant,  who  neglects 
to  do  them,  the  principle  in  §  409  appUes,  that  a  person  who  is 
under  a  duty  to  do  acts  can  not  get  rid  of  his  responsibility  by 
delegating  the  performance  to  another,    and    the    master   will  be 
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responsiWe  to  the  former  servant  for  an  injury  to  him  from  the 
negligent  omission  of  the  latter  to  do  the  necessary  acts;  it  is 
the  master's  own  omission  The  duty  of  the  master  to  his  servant 
also  includes  a  duty  to  use  due  care  to  employ  only  careful  and 
competent  servants,  and  to  make  and  enforce  needful  rules  for 
the  safe  management  of  his  business ;  so  that  if  he  negligently 
employs  or  keeps  in  his  employment  an  improper  person,  and 
by  the  latter's  fault  a  fellow  servant  is  injured,  the  master  may 
vice-pimoi-  bft  responsible  for  the  injury.  When  the  servant  to  whom  the 
master  entrusts  the  duty  of  taking  proper  precautions  for  the 
safety  of  other  servants  is  one  of  high  rank  and  large  powers, 
such  as  the  superintendent  of  a  railroad  or  the  manager  of  a 
factory,  he  is  often  spoken  of  as  a  vice-principal.  The  distinc- 
tion between  the  case  where  the  duty  is  thus  owed  directly  by 
the  master  to  the  servant,  so  that  the  master  is  responsible  to 
the  servant  if  the  duty  is  not  performed,  even  though  the  direct 
cause  of  the  "non-performance  is  the  neglect  of  a  fellow  servant, 
and  the  ordinary  case  of  an  injury  to  one  servant  from  the 
negligence  of  another,  for  which  the  master  is  not  Hable,  is 
perfectly  clear  in  theory,  but  has  been  found  exceedingly  hard 
to  apply  in  practice,  and  the  decisions  are  difficult  to  harmonize. 
And  decisions  holding  a  master  responsible  for  the  neglect  of  a 
vice-principal  have  been  sometimes  misunderstood  and  taken  to 
mean  that  a  master  is  always  responsible  to  an  inferior  servant 
for  the  negligence  of  a  fellow  servant  placed  over  him  as  a 
superior;  which  is  incorrect. 
seSV'  1^^^-    ^  servant,  like  any  one  else,  is   liable   for   his   own 

«TonS?  ^""oogs.  K  a  servant  driving  through  a  street  upon  his  master's 
errand  negligently  runs  over  some  one,  if  in  expelling  a  person 
from  his  master's  premises  by  his  master's  orders  he  uses  un- 
necessary force  or  if  he  takes  possession  of  another  person's  chattel 
by  his  master's  directions  when  his  master  has  no  right  of  posses- 
sion, the  fact  that  he  is  a  servant  makes  no  difference  and  his 
master's  order  does  not  protSct  him.  Either  he  or  the  master, 
or  both,  may  be  sued  for  the  wrong.  But  when  the  servant's 
°  pSorm*'*  °™i^^i°°  is  merely  a  breach  of  a  duty  which  his  master,  not 
^oi^'maltSf  •"^s^^^'  °^^«  *°  a  t^M  person,  it  is  not  a  wrong  on  his  part 
toward   the   third   person.      Thus   if  the   master   is  bailee  of  a 
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chattel  and  puts  his  servant  in  charge  of  it,  and  it  is  lost 
or  injured  by  the  servants  omission  to  take  proper  care  of  it,  the 
master  only  is  liable  to  the  owner,  not  the  servant.  The  servant 
is  not  bailee  and  owes  no  duties  as  such.  The  same  is  true  if 
by  the  servant's  negligence  a  thing  in  the  master's  possession 
becomes    a    nuisance.      But   if   a    servant    by    misconduct   in  his    serranfa 

liability  to  his 

master's  business  involves  the    master   in   uability,   he  is  answer-     master. 
able  to  the  master. 

1009.     A  master's  rights   in    rem    in  his  servant  are  in  his    Eigiits  of 

master 

services  and  in  his  personal  security  so  far  as   that  is  a  condition  against  third 

t  J  persons. 

of  his  ability  to  render  services.      He  has  a  similar  relative  right 
in  the  chastity  of  his  female  servant.      An    action    by    a    master 
for  a  personal  injury  to  his  servant  or  for  debauching  his  female 
servant  lies  only   when   he    has    thereby    lost   the    services  of  the 
servant,  per  quod  servitium  amisit.      In  the  case  of  an  ordinary  Loss  of  set- 
servant   this   means    an    actual   loss    of   actual    services,    and  the 
master  can  recover  only    such    damages   as    will   compensate   him 
for   that   loss;    but   when   the    servant   is    his   child   the   rule  is 
different,  as  has  been    explained.*      The    duties    corresponding   to  Duties  cones, 
these  rights  are  the  same    as  to  a  husband's  rights  in  his    wife.^  those  rights. 
Enticing  a  servant  to  leave  his  master  may  be  a  wrong  of  either     Entioiag 

away 

of  two  quite  different  Muds.  (1)  If  the  servant  has  no  right  to  servants. 
leave,  as  where  he  is  hired  for  a  fixed  time  which  has  not 
expired  or  is  bound  to  give  notice  before  leaving,  the  master's 
right  in  the  servant  is  violated,  the  duty  corresponding  to  which 
is  not  intentionally  to  entice  the  servant  •  away ;  it  is  not  neces- 
sary to  make  the  act  wrongful  that  it  be  done  maliciously,  and 
even  its  being  done  from  good  motives  will  not  excuse  it,  e.g.  if 
the  enticer  desires  to  hire  the  servant  himself  or  get  him  a  better 
situation.  (2)  But  if  the  servant  has  a  right  to  leave,  there  is 
no  violation  of  the  master's  rights  in  him;  and  the  enticing  is 
not  wrongful,  unless  it  is  done  with  a  malicious  intent  to  injure 
the  master,  so  as  to  be  a  breach  of  the  duty  in  §  720,  and  not 
even  then  if  the  enticement  simply  consists  in  persuading  the 
servant  to  quit  his  master  and  take  service  with  the  enticer, 
because  in  that  case    it   will   fall    under  the  exception    in    §  722. 

1  See  I  988.  <  See  I  982. 
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The  duty  corresponds  not  to  any  special  right  of  the  master  in 
the  servant,  hut  to  the  master's  general  right  of  pecuniary  con- 
dition, so  that  the  enticement  is  not  a  wrong  unless  pecuniary 
damage  to  the  master  results. 
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CHAPTEE    LXVI. 

BTINDEY  ABNOKMAL  PEESONS. 

1010.     "An  idiot,  or  natural  fool,  is  one  that  hath  had  no      Mjot.. 
understanding  from  his   nativity."      "A  lunatic,    or   non    compos    Lunatics. 
mentis,  is  one  who  hath  had  understanding,  but  hath  lost  the  use  of 
his  reason."*    In  England  the  King,  as  parens  patriae,  is  the  guardian  care  of  idiots 
of  all  idiots  and  lunatics,  which  function  he  exercises  through  the 
Chancellor.     On    a    petition    or   information    filed  in  Chancery,  a 
writ  de  idiota  inquirendo  or  de  lunatico  inquirendo  may  be  issued 
from  Chancery  to  try  by  jury  whether  the  person  is  an  idiot  or 
lunatic.     In  the  United  States  the  state  takes  the  place  of  the  King, 
and  acts  through  the  courts  of  equity  or  of  probate.     The  King  The  oia  law 

_         rt  as  to  tlieir 

by  the  old  law  had  the  custody  of  the  lands  of  idiots  and  lunatics,  in  property, 
the  former  case  taking  the  rents  and  profits  of  the  land  for  his  own 
use  during  the  life  of  the  idiot,  subject  to  the  duty  of  providing  the 
idiot  with  necessaries,  and  in  the  latter  case  holding  the  rents  and 
profits  as  a  trustee,  to  be  handed  over  to  the  lunatic  should  he  ever 
come  to  his  right  mind  or  to  his  personal  representatives  after  his 
death.  The  King  might  grant  the  custody  of  an  idiot  and  the  profits 
of  his  land  to  a  private  person,  which  led  to  great  abuses. 

Such  was  the  old  law,  but  the  modem  law  is  different.  Present 

1  1    n    '  '       •         11  .  uomenc^ture. 

Whether  a  person  was  bom  dencient  m  intellect  or  became 
so  afterwards  is  now  of  no  importance.  Non  compos  mentis  or 
person  of  unsouned  mind  is  a  general  name  for  a  person  so 
wanting  in  understanding  as  to  be  properly  treated  as  an 
abnormal  person,  whether  this  amount  to  absolute  idiocy,  imbecility 
or  extreme  weakness  of  mind,  or  mental  disorder,  which  latter  is 
more  properly  called  insanity  or  lunacy;  though  these  terms  are 
used  somewhat  confusedly,  and  the  name,  insanity  is  often  applied 
to  aU  of  these  states,  as  will  be  done  for  convenience  sake  in 
this  chapter.  Every  person  is  prima  facie  presumed  to  be  of  Presumption 
sound  mind,  except  a  person  who  is  deaf, .  dumb  and  blind,  as  to  mind. 
whom  the  presumption  seems  to  be  the  other  way. 

1  Black.  Com.  802,  804. 
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Property 
of  iu£iane 
persons. 


Eestraintoi  1011      The    family   of  an   insaae    person    may   place    him 

iwrsouo.  under  confinement  for  medical  treatment  or  to  prevent  him  from 
doing  haim,  and  bo  may  any  person  in  case  of  pressing  necessity ; 
but  unnecessary  harshness  is  wrongful.  And  if  a  person  is  impro- 
perly confined  as  being  insane,  even  though  the  person  who  confines 
him  honestly  believes  him  to  be  so,  it  is  a  false  imprisonment,  and 
he  may  be  set  free  on  a  writ  of  habeas  corpus  and  may  have  an 
action  for  the  wrong.  In  order  to  prevent  abuses,  private  mad- 
Asyiums.  houscs  or  asylums  for  the  insane  are  by  statute  required  to  be 
licensed,  and  are  subject  to  inspection .  and  control  by  public  officers. 
There  are  also  in  most  places  pubUc  asylums.  No  person  can  be 
committed  to  an  asylum  without  medical  certificates  of  the  fact 
of  his  insanity. 

If  an  insane  person  has  property,  a  judicial  inquiry  or  inquest 
must  be  had,  either  by  a  writ  de  lunatico  inquirendo  or  by  some 
equivalent  proceeding,  to  have  him  adjudged  insane ;  and  then 
the  proper  court  wiQ  appoint  a  guardian  or  committee  to  take 
charge  of  his  property  and  if  necessary  of  his  person,  who  has 
substantially  the  same  powers  and  duties  as  the  guardian  of  an 
infant.  In  most  places  a  similar  guardian  or  committee  may  be 
appointed  for  the  property  of  a  person  who,  though  not  insane,  is 
a  spendthrift  and  squanders  his  property,  so  that  it  appears  likely 
that  he  or  his  family  will  become  paupers  and  a  charge  upon  the 
public. 

jaristio  acts  1012.     If  an  insane  person  has   lucid  intervals,    he  may  in 

of  insane  ^  »  ./ 

persons,  one  of  thosc  intervals  marry  or  do  any  juristic  act,  except  that 
if  he  is  still  under  guardianship  he  can  not  dispose  of  his  property. 
As  to  juristic  acts  done  while  the  party  is  actually  insane,  a 
distinction  is  taken  between  mental  weakness  or  disturbance  which 
prevents  him  from  understanding  the  nature  or  consequences  of 
his  acts,  and  so  practically  renders  him  not  a  free  agent,  and 
that  which  does  not.  The  latter  does  not  necessarily  make  his  acts 
invalid.  A  person  who  is  undoubtedly  laboring  under  an  insane 
delusion  may  in  some  cases  make  a  will  or  a  contract,  if  the 
delusion  is  such  as  not  to  influence  what  he  is  doing,  for  instance 
If  he  imagines  that  his  legs  are  made  of  glass.  Any  insane 
delusion,  however  is  evidence  of  mental  incapacity.  But  a  mental 
weakness  or  delusion  that  aifects   the  act  makes   a  will   void,  far 
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instance  if  a  lunatic  imagines  that  his  wife  and  children  are 
plotting  against  his  life,  and  from  resentment  at  this  leaves  his 
property  away  from  them.     The  same  is  the  rule  as  to  marriage. 

In  regard  to  other  juristic  acts,  such  as  agreements,  there  have  Agrcementa. 
been  three  different  rules  (1)  That  a  person  should  not  be  per- 
mitted to  stultify  himself  by  his  own  plea,  that  is,  to  plead  in 
his  defence  to  an  action  his  own  want  of  understanding;  the 
effect  of  which  was  that  his  agreements  were  valid  and  binding 
upon  him.  This  rule  seems  to  have  arisen  from  a  misunderstanding 
or  strained  construction  of  some  ancient  authorities,  and,  though  it 
prevailed  for  a  while,  is  now  quite  abandoned.  (2)  That  if  the 
party  is  so  insane  as  not  to  know  what  he  is  about,  his-  act  is 
wholly  void  for  want  of  consent,  but  in  other  cases  is  voidable  if 
the  other  party  knew  of  his  condition.  (3)  The  prevailing  rule  at 
present  seems  to  be  that  his  agreements  are  aH  voidable,  provided 
his  state  was  known  to  the  other  party ;  if  not,  they  are  vahd. 
But    an    insane    person    may    be   bound    by    a    non-contractual  Nonoontrac 

tual  obliga- 

obligation  for  the    value  of  necessaries   suppued   to   him   or   his      wom- 
family  in  good  faith. 

An  insane  person  is  responsible  for  torts  committeed  by  him>      Torts, 
unless  the  tort  involves  a  state  of  mind  which  he  is  incapable  of 
having,     K  he  sues  or  is  sued  in  any  civil  action,  the  intervention     Actions. 
of  his  next  friend  or  of  a  guardian    ad  litem   is  necessary,  as  in 
the  case  of  an  infant.* 

1013.  In  regard  to  criminal  liability ;  imbecility  or  derange-  crfmei. 
ment  of  mind  which  prevents  the  person  from  understanding  the 
nature,  consequences  or  wrongful  character  of  his  conduct  will 
excuse  the  commission  of  what  would  otherwise  be  a  crime.  And 
so  will  the  insane  belief  of  the  existence  of-  a  fact  which  if  it 
did  exist  would  be  a  sufficient  excuse,  such  as  a  belief  that  God 
has  commanded  him  to  do  the  act.  In  those  cases  mens  rea,  the 
wrongful  intention  which  is  necessary  to  a  crime,  is  absent.  But 
on  the  other  hand  not  eveiy  kind  or  degree  of  mental  unsoundness 
will  free  a  person  from  criminal  responsibility  It  will  not,  if  it  does 
not  affect  his  capacity  of  fully  understanding  the  nature  of  his 
conduct.     There  seems  to   be  such  a  thing  as  moral  or  emotional 


2  See  S  995. 
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Moral  and    insanity,  where  the  person's    intellect    and   reasoning  powers    are 

temporary  •J '  ^  o     jr 

insanity,  apparently  unaiFected,  but  he  is  devoid  of  moral  sense,  or  even 
possessed  by  a  morbid  passion  for  cruelty  or  wickedness,  or  is  subject 
to  uncontrollable  impulses  to  do  certain  kinds  of  acts.  Also  a  person 
usually  sane  may  have  a  fit  of  temporary  insanity,  during  which  he 
may  commit  a  crime ;  perhaps  only  once  in  his  life,  and.  possibly 
lasting  only  a  few  minutes.  In  case  of  temporary  insanity  the 
only  difficulty  is  that  of  proof.  Insanity  sufficient  to  excuse  an 
act  is  an  excuse,  however  brief.  Uncontrollable  impulse 
without  any  intellectual  derangement  is  in  some  places  excluded 
by  statute  from  being  a  defence.  Apart  from  statute,  it  is 
stUl  doubtful  how  far  mere  moral  or  emotional  insanity  will 
relieve  from  responsibility  for  crime,  these  states  having  only 
been  recently  recognized  as  existing.  Juries,  however,  will  some- 
times make  supposed  emotional  or  temporary  insanity  a  pretext 
for  acquitting  persons  whom  they  do  not  wish  to  convict,  and 
some  scandalous  failures  of  justice  have  occurred  in  this  manner. 
Trial  of  in^  A  pcrson  Can  not  be  tried  for  a  crime    while  in  a  condition 

sane  persons 

for  crimes,  of  iusauity  that  incapacitates    him  from   defending    himself.      In 
commument  such  cascs,  and  in  some    places   when    a    person    is  acquitted   on 
the  ground  of  insanity,  the  court    has   power    to*  commit  him  to 
an  asylum  till  he  is  cured. 
Drunkenmen.  1014.    A  drunkcu  man  as  to  capacity  to  do  juristic  acts  is 

like    an    insane    person,      Grenerally  drunkenness  is  no  excuse  for 
a  tort  or  a  crime,  because  the  party  is  voluntarius  daemon. 
oSis.  1^1^-    '^^  ^^^^  of  Pul'lic  officers  are  of  two  jsorts :    (1)  public 

governmental  duties,  which  are  owed  only  to  the  state  and  for  whose 
breach  no  private  person  can  have  any  action;  (2)  whfit  may 
be  called  quasi  private  duties,  which  are  owed  to  individuals, 
and  which  may  be  enforced  by  a  writ  of  mandamus  or  other 
prerogative  writ  on  the  relation  of  a  private  person  or  by  an 
action  for  their  breach.  It  has  not  been  found  easy  to  draw 
the  line  between  these  two  classes  of  duties,  and  there  is  con- 
siderable conflict  in  the  decisions.  Generally  speaking,  if  a  duty 
reramenTaV  ^^  imposcd  upou  a  public  officer  for  the  benefit  of  the  whole 
community,  so  that  its  performance  in  any  given  case  will  benefit 
^  the  public  generally  and  not  some  individual  exclusively,  though 
it  may  benefit  some  individuals  more  than  others,   it   is  a  public 
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governmental  duty,  while  if  its  performance  will  be  for  the 
exclusive  advantage  of  a  particular  person,  it  is,  in  that  specific 
instance,  owed  to  him.  Thus  the  duty  of  the  members  of  a  legis- 
lative assembly  to  make  good  laws,  of  a  sheriff  to  suppress  a 
riot,  even  though  the  riovtrs  are  seeking  only  to  injure  a  parti- 
cular private  person  or  his  property,  of  the  police  to  arrest  a 
criminal,  of  a  judge  to  attend  and  hold  his  court  at  the  time 
and  place  appointed,  of  the  proper  officers  to  maintain  public 
schools,  of  a  bank  inspector  to  properly  inspect  the  banks  under 
his  charge,  and  many  like  duties  are  purely  public,  and  the  only 
remedy  for  their  non-performance  is  the  impeachment  or  removal 
from  office  of  the  delinquent  officer,  or  in  some  cases  a  criminal 
prosecution.  A  duty  imposed  upon  public  officers  or  a  municipal  pnHe>to 
corporation  to  keep  hi^h  ways  and  bridges  in  repair  is  a  pubhc  »pair  high- 
governmental  duty.  But  by  statute  an  action  for  damages  has 
been  given  to  any  person  who  is  injured  by  a  defect  in  a 
highway  or  bridge  due  to  a  breach  of  this  duty ;  and  such 
actions  are  now  very  common.  Among  duties  which  are  owed 
to  private  persons,  may  be  mentioned  the  duty  of  a  judge  to  Dutiesowea 
hear  and  decide  a  case  brought  before  him,  and  not  to  proceed  persons. 
in  a  case  of  which  he  has  no  jurisdiction,  the  duties  of  a 
sheriff  as  to  serving  civil  process,*  of  school  officers  to  admit  a 
duly  qualified  child  to  a  public  school,  and  of  a  recorder  of 
deeds  to  place  upon  record  a  proper  deed  delivered  to  him  for 
that  purpose. 

But  even  though  the  officer's  duty  is  owed  to  a  private  person,  Discretionary 
if  he  has  a  discretion  as  to  how  he  shall  perform  it,  he  can  not 
be  held  responsible  in  a  civil  action  for  the  manner  in  which 
he  in  good  faith  exercises  his  discretion,  -though  he  generally 
may  be  for  a  wilful  and  malicious  abuse  of  hi&  ^  authority.  Thus  ^"'j?''''^" 
in  the  case  ufientioned  in  §  813  of  a  wr<mg  Jfrepopt  of  the  •i'esult 
of  an  examination,  the  teacher  would  not  have  been  responsible  if 
by  a  mere  error  in  judgment  he  had  marked  the  papers  too 
low.  But  a  harbor-master  whose  duty  it  was  to  decide  where 
vessels  should  lie  in  a  harbor,  and  who  had  v*^  Mtge-/ discretion 
in  that  matter,  has  been  held  liable  to  an  aetioiv^fon'' maliciously, 

£  See  i  1019. 
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in  the  pretended  exercise  of   his    discretionary    authority,  ordering 
a   vessel   away   from   a    wharf   with   the    malicious    intention  of 
preventing  her  from  loading  her  cargo. 
Wrongs  by  The  distinction  must  be  noted,    however,   between   a   breach 

public  omcers. 

by  a  pubhc  officer  of  his  official  duty  and  a  mere  wrongful  act 
done  by  him  ostensibly  in  the  performance  of  his  duty.  The 
former  is  only  a  breach  of  duty  because  the  party  is  a  public 
officer,  the  same  conduct  by  a  private  person  would  not  be  unlawM. 
The  latter  would  be  wrongful  if  done  by  any  one,  and  the  only 
question  is  whether  the  officer  is  protected  by  his  official  authority 
from  responsibility ;  his  public  capacity  is  not  the  ground  of  the 
action  against  him,  but  may  perhaps  be  set  up  by  him  as  a 
defence.  Thus  if  a  sheriff  has  an  execution  in  favor  of  A 
against  B's .  property,  and  refuses  to  levy  it  at  all,  that  is  a 
breach  of  his  official  duty;  but  if  under  it  he  takes  C's  property 
instead  of  B's,  that  "is  an  ordinary  trespass  against  C,  and  not 
a  mere  breach  of  his  special  duty  as  sheriff.*  So  if  the  officers 
of  a  city  who  have  authority  to  lay  out  a  new  street,  take  a 
private  perfion's  land  for  that  purpose  without  maldng  compen- 
sation, they  are  responsible  to  the  owner  just  as  if  they  had 
done  the    same   thing   without    being   pubhc    officers.     And   the 

c«™™^^as^»' command  of  an  official  superior    is   not    a   justification   or  excuse 
rioiB.      to  a  public  officer  for  doing  an  unlawful  act. 
£/S  1016.     An  officer -de  facto  is  one  who  has  not  been  l^ally 

appointed,  and  therefore  has  really  no  right  to  his  office,  but 
who  has  a  color  of  appointment,  that  is,  is  not  a  mere  usurper, 
but  has  in  fact  received  an  appointment  which  there  is  some 
reasonable  ground  for  supposing  to  be  valid ;  as  if,  for  instance, 
he  is  appointed  under  a  statute  which  is  afterwards  held  by  the 
courts  to  be  unconstitutional  and  void,  or  is  appointed  by  a 
certain  executive  officer,  when  by  law  the  appointing  power 
was  vested  in  some  other  officer  or  in  the  legislature,  at 
least   if  there    is    any   ground    for    doubt   as   to   what   the   law 

^ffio'flC  '^^^y   ^-      To   such   an    officer    a  principle    is  applied  analogous 

°fi"=»-      to   that  which   protects   a   possessor.^     He  may  be   ousted   from 

his   office   by    a    writ    of   quo    toarranto   or   other    proper    pro- 

•  See  i  7.36.  »  See  {  810. 
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ceeding  on  behalf  of  the  state  or  on  the  relation  of  any  one 
who  has  a  better  right  to  the  office,  but  so  long  as  he  continues 
in  the  actual  exercise  or  quasi  possession  of  it,  his  official  acts  are  vahaity 
as  valid  as  if  he  were  rightfully  there.  It  is  impossible  for  persons 
who  have  to  deal  with  a  public  officer  to  investigate  the  validity  of 
his  title  to  his  place,  and  the  public  business  must  be  continu- 
ously carried  on.  Thus  if  a  court  is  held  by  a  de  facto  judge,  his 
judgments  are  valid,  or  if  a  contract  is  made  on  behalf  of  a 
city  by  a  de  facto  officer,  it  is  as  binding  as  if  he  were  legally 
such  officer.      A    de   facto    officer  is  also  protected  from  personal  Exemption 

■'  -*■  ^  ti-om  respoD' 

responsibility  for  his  acts  on  the  ground  of  authority  or  discretion  Biwiity. 

as  fully  as  a  lawful  officer,  but   he   is    not  entitled  to  the  salary  saiai-y. 
or  emoluments  of  the  office. 

1017.  The  subordinates  of  a  public    officer   are    usually  not  official 

subordinatest 

his  agents  or  servants,  but  the  agents  or  servants  of  the  state ; 
so  that  he  is  not  responsible  for  their  misconduct,  except  so  far 
as  he  has  himself  commanded  or  wilfully  encouraged  or  connived 
at  it.  Thus  if  a  clerk  in '  a  post  office  steals  a  valuable  letter 
or  loses  it  by  negligence,  the  postmaster  is  not  responsible.  An 
exception  to  this  principle  exists  in  the  case  of  the  sheriff's  under- 
sheriffs,  deputies  and  officers,  as  has  been  already  explained.* 

1018.  Judicial    authority    is    the    authority     to    hear    and  Judicial  and 

■^  ^  "^  ministerial 

decide    questions    presented    for    decision     by    the    parties    to    a     powers, 
controversy.      It    is     contrasted     with    ministerial    or    executive 
authority,    though   the  latter    may  call   for   the   use   of  discretion 
and   choice   between    different    courses    of   action    in  its  exercise. 
A  judge,    a   juryman    or  any  person    exercising  judicial  powers  is  Ajndgenot 
not  liable  to  a  civil  action  or  to  any  punishment  for  an  erroneous      «"»'• 
decision    in    a  case  where  he  had  jurisdiction  to  decide  at  all,  or 
for  anything  done    in  carrying  out  his  decision ;  for  instance  if  a 
judge    wrongly   decides   in   favor    of  the    plaintiff  instead  of  the 
defendant  and   then    issues  an  execution  to  enforce  his  judgment, 
under   which   the  defendant's  property  is  seized,     This  is  true  of 
a   judge    of  a    superior   court,    even  tho%h  he  makes  the  wrong 
decision    knowingly   and    maliciously,    or   corruptly  because  he  has 
been  bribed,    and   also  of    a  juryman.     As  to  inferior  judges  the 

8  See  i  94 
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Acts  coram 
non  judice. 


Sheriffs. 


Du^  to- 
afoept 
prucsss. 


D  I  iea  in  ex- 
ecuting pro- 


Arrest  on 
oiTil  process. 


Escape. 


Volnutary 
escape. 


Keg:ligent 
escape. 


rule  is  probably  the  same,  though  the  authorities  conflict  somewhat. 
But  if  the  judge  has  no  jurisdiction,  he  is  not  really  acting  as 
judge  at  all  but  is  a  mere  usurper;  the  proceedings  are  said  to 
be  coram  non  judice,  and  he  is  personally  responsible  for  his  doings 
and  their  proximate  consequences.  Thiis  if  a  court  which  had 
no  jurisdiction  in  criminal  cases  were  to  try  a  man  for 
a  crime  and  commit  him  to  prison,  the  judge  would  be  guilty  of 
false  imprisonment. 

1019.  A  sheriff  or  any  officer  whose  duty  it  is  to  serve 
process,  that  is,  to  execute  writs  issued  by  the  courts,  in  civil 
cases  most  accept  all  process  presented  to  him  for  service,  and 
may  require  payment  in  advance  of  his  fees  and  security  for  any 
expense  that  he  iS  reasonably  Kkely  to  have  to  incur.  Since  he 
is  personally  responsible  if  he  executes  the  process  against  "the 
wrong  person  or  property,'  he  may  in  case  of  any  reasonable 
doubt  also  require  the  parly  for  whom  the  acts  to  point  out  the 
person  or  property  and  to  give  him  security  against  the 
consequences  of  a  mistake.  He  must  use  due  diligeiice  to  execute 
the  process  according  to  its  tenor,  but  is  not  liable  if  without 
his  fault  he  is  unable  to  do  so.  K  he  seizes  goods,  his  duties 
as  to  them  are  those  of  a  bailee. 

A  person  may  sometimes  be  arrested  in  a  civil  action  or 
proceeding  by  virtue  of  a  writ  or  process  issued  from  the  court. 
This  may  be  done  either  on  mesne  process,'  that  is,  on  a  writ 
issued  before  judgment  for  the  purpose  of  preventing  the  party 
from  absconding,  or^  on  execution,  or  final  process,  issued  after 
judgment  for  the  purpose  of  imprisoning  the  party  until  he  pays 
the  judgment  against  him.  An  officer  who  arrests  a  person  on  dvil 
process  owes  a  duty  to  the  party  in  whose  favor  the  process  is  issued 
to  keep  the  prisoner  safety.  If  he  voluntarily  permits  the 
prisoner  to  go  at  large,  this  is  called  a  voluntary  escape,  and  the  officer 
can  not  retake  the  prisoner,  but  becomes  himself  responsible 
for  the  claim  against  him.  Hewever  the  party  himself  in  whose 
favor  the  process  was  issued  may  recapture  the  prisoner  and 
deliver  him  again  to  the  officer.  A  neg%ent  escape  is  where 
the  prisoner  escapes  without  the  consent  of  the  officer.     '^iTegligence 


'  See  i  736. 


8  See  i  1036. 
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on  the  officer's  part  is  presunied,  but  doubtless  the  officer  would 

be  excused  if  he  could  show  that  the  escape  was  due  to  the  act 

of  God,  the  public  enemy  or  inevitable  necessity  without  his  fault, 

as   if  the   jail   caught   fire    and    the  prisoners  had  to  be    turned 

loose  to   save  their  lives.     If  the    arrest  is  on   final  process,  the     Eesone. 

officer  is  answerable  even  though  the  ■  prisoner  is  rescued  from  his. 

custody  by  force,  because  he  had  the  power  of  the  county*  at  his 

command   to   resist   the    rescue.      After   a   negligent   escape    the 

officer   may   retake  the    prisoner,   and  is  free  from  liability  if  he 

has  him  in  his  custody    again   before  an  action  is  begun  against 

him  for  the  escape. 

■  For  an  escape  of  a  prisoner  held  on  wiesjie  process  the  officer  Liability  for 

,  .        -  ,  an  escape. 

is  uable  in  an  action  on  the  case  as  for  a  tort,  and  may  defend 
himself  by  showing  that  there  was  really  no  cause  of  action  against 
the  prisoner  so  that  the  plaintifi"  was  not  been  damaged  by  the- 
escape.  But  an  officer  who  permits  a  prisoner  held  under  an  execu- 
tion to  escape  is  liable  in  an  action  of  debt  for  the  amount  of  the 
judgment,  there  being  then  no  doubt  as  to  the  damage. 

1020.  An  alien  is  a  subject  or  citizen  of  a  foreign  state.'"  Aliens. 
He  is  an  alien  friend  or  alien  enemy  accordingly  as  there  is 
peace  or  war  with  the  state  to  which  he  belongs.  Aliens  have  Political  ana 
no  political  rights;"  but  in  modern  times  alien  friends  are 
generally  permitted,  except  in  the  matter  of  holding,  real 
property,  to  enjoy  the  same  civil  rights  as  citizens.  They  ate 
entitled  to  the  protection  of  the  law,  may  hold  property,  make 
contracts  and  do  other  juristic  acts,  and  sue  or  be  sued  in  the  courts. 

At  common  law    an   alien  could   not  inherit  real  property ;  ii^jeritanoect 

r     r       J  3  ygaj  propei't-y. 

nor  could  any  one  inherit  from  or  through  him.  But  the  fact 
that  the  person  who  would  regularly  be  heir  was  an  alien  would 
not  stand  in  the  way  of  another  person's  inheritance,  as  in  the 
case  of  corruption  of  blood.'*  The  law  would  ignore  the 
existence  of  the  alien,  and  the  estate  would  descend  to  the 
next  heir. 

9  See  i  95. 

10  For  this  purpose  the  states  of  the  United  States  are  not  foreign  to 
such  other. 

11  In  some    of    the    United  States  resident  aliens  are  allowed  to  vote. 

12  See  I  681. 
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Purchase  of  ^n  alien  even  at  common  law  could  acquire  real  property  by 

real  property.  .  t        i      o     <• 

purchase ;  but  could  not  hold  it.  It  became  immediately  forfeited 
to  the  king.     If  however  the  alien  conveyed  the  land  away  before 

Forfeiture,  proceedings  for  forfeiture  were  begun,  the  purchaser  from  him  took 
a  good  title,  and  the  king's  rights  were  gone.     These  common  law 

Modern  law.  rulcs  are  now  abolished  by  statute  in  England  and  in  some  of  the 

United  States,  and  Siliens  are  permitted  to  inherit  and  hold  real 

property ;   but  in  many    states  the  old  law  remains  in  force,  and 

also  in  the  District  of  Columbia  and  the  territories. 

Alien  An  alien  enemy  was  formerly  very  harshly  treated,   his  pro- 

enemies.  1        T  T»  ■        '         T  - 

perty  being  exposed  to  plunder.  But  m  modern  .times  civilized 
nations  protect  the  civil  rights  of  alien  enemies  resident  in  the 
country,  though  the  government  may  expel  them  if  it  chooses. 
Non-resident  alien  enemies,  however,  can  not  sue  in  tbe  courts, 
and  all  contracts  between  citizens  or  subjects  of  different  states 
are  suspended  on  the  breaking  out  of  war  between  their  countries. 
Trading  with  Trading  with  the  enemy  in  war  time  is  illegal  without  a  license 

the  enemy.  o  ./  d 

from  the  government,  and  contracts  made  in  the  course  of  such 
illegal  trade  are  void.      Whether    in  time    of  war  a  non-resident 

all m Enemies.  ^^^^°  is  a  friend  or  an  enemy  depends   upon  his  domicile  rather 
than  his  nationality.     A  citizen  of  a  hostile  state  domiciled  in  a 
friendly  state  is  not  treated  as  an  enemy. 
'^"'tiJn!'™'  ^^  *^®°  ™^y  become  a  citizen    or  subject  by  naturalization, 

on*  which  he  acquires  in  the  United  States  all  the  rights  of  a 
natural  bom  citizen  except  that  he  can  not  be  President  or  Vice 
President.  The  naturalization  of  a  man  extends  to  his  wife  and 
minor  children,  but  not  to  his  children  who  are  of  full  age. 
Naturalization  is   entirely  by  statute,    the    common    law  not   per- 

in  England,  mittiug  it."  In  England  it  was  formerly  accomplished  only  by  a 
private  act  of  parliament  in  each  case ;  but  now  in  both  that 
country  and  the  United  States  it  is   by  the  decree  of  a  court  on 

^"*s'uSf'**^®  application  of  the  party.  In  the  United  States  it  is  divided 
into  two  parts.  The  applicant,  having  Jived  at  least  two  years 
in  the  country '  must  declare  before  some  competent  court  his 
intention  to  become  a  citizen  and  receive  from  the  clerk  of  the 
court  a  certificate  that  he  had  done  so,  which  is  commonly  called 


»3  See  i  216. 
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)g  out  his  first  papers ;    and  then  not   less  than  three  years  First  papera. 

■wards  he  may  be    fully    admitted    to  citizenship. 

In  England  an  alien  may  be  made  a  denizan  by  royal  letters    DemzaDs. 

at.  A  denizan  can  not  hold  any  public  office,  but' has  the 
civil  rights  as  a  subject,  including  the  right  to  inherit  and 
real   property   at  a   time   when   this   right   was   denied  to 

.s. 

1021.    Foreign  states  and  sovereigns,  as  well  as  ambassadors     Foreign 

-  states  nod 

foreign  ministers  and  their  families  and  suites,  but  not  Borereigna. 
jIs,  are  exempt  from  the  jurisdiction  of  the  courts  and  can  not 
led.  Nor  will  any  action  in  rem  lie  against  the  property  of 
reign  state,  for  instance  against  a  foreign  man  of  war.  This 
iptiou  from  the  local  jurisdiction  is  known  as  exterritoriality 
straterritoriahty.      But  such   peraons   may    sue    in  the  courts.  Suits  by  gov 

"  J.  ./  ^  enunents. 

Lonarchical  state  usually  sues   in  the  name  of  its  sovereign,  a 
lilic  as  a  corporation. 
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CHAPTEE     LXVn. 

COEPORATIONS. 
A  oOTpowtion         1022.    The   only   kind  of  artificial   persons   known   to   the 

is  a  person.  ,  a  -  ■  •  i        -1 

common  law  are  corporations.  A  corporation  is  a  legal  person, 
distinct  from  its  members,  having  its  own  rights  and  duties.  It 
is  so  entirely  distinct  from  its  members,  that  it  may  deal  with 
them  as  with  outsiders  in  making  contracts,  buying  and  selling, 
suing  and  being  sued. 

Corporations  Corporations  are  either  a^regate  or  sole.     A  corporation  sole 

is  one  that  can  not  have  more  than  one  member  at  a  time,  being 
a  person  and  his  successors  in  a  particular  station,  who  are  incor- 
porated for  some  reason  of  convenience.  The  King  in  England 
is  such  a  corporation.*  The  same  is  true  of  bishops  and  certain 
other  clergymen,  the  reason  for  considering  them  as  such  being  that 
the  freehold  of  churches,  tithes  and  other  church  property  may  be 
vested  in  a  perpetual  corporation  and  not  descend  to  the  heir  of  the 
incumbent  at  his  death  or  have  to  be  formally  transferred  to  his 
successor.     It  is  believed  that  there  are  no  corporations  sole  in  the 

Corporations  United  States.  A  corporation  a^egate  is  normally  an  association 
of  persons,  though  in  many  cases  it  might  continue  to  exist  if  by 
death  or  otherwise  its  membership  should  be  reduced  to  one 
person. 

Ecclesiastical         1023.    Corporations  are  farther  divided  into  ecclesiastical  and 

and  lay 

corporations,  lay      The  former  are   created   for  ecclesiastical  purposes  and  are 

composed  entirely  of  ecclesiastics,  for  example  the  dean  and  chapter 

oiinrBiiesin  of  a  Cathedral.     In  tne  United  States  churches  are  usually  incor- 

the  United  •' 

State;,  porated.  or  at  least  the  property  of  the  church  is  held  in  trust 
for  it  by  some  sort  of  a  corporation,  such  as  an  incorporated  board 
of  trustees.  These  jodies  are  generally  called  ecclesiastical 
corporations,  but  probably  are  -ot  such  in  the  technical  sense, 
being  usually  composed  of  laymen. 

t  See  i  59. 
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Lay  corporations  are  divided  into  eleemosynary  and  dvil.     An    Eioemo- 
eleemosynary  or  charitable  corporation  is  one  that  is  founded  for     r»tioii«. 
some    charitable    or    religious    purpose,    such    as    to    maintain    a 
hospital,    a    school,    or  probably   in  the  United   States    a  church. 
A  civil  corporation  exists  for  purposes  of  business  or  pleasure,  as  a  Ciya  oorpo. 
city,  a  bank  or  a  club. 

1024.  Corporations  are  either  public  or  private.  The  pubiioand 
former,  which  are  also  called  municipal  corporations,  have  been  ^:^rationjr 
created  for  the  purposes  of  government.  Such  are  cities,  boroughs 
and  incorporated  towns  or  villages.  The  United  States  is  a  public 
corporation,  and  so  is  each  state.  A  public  corporation  is  always 
located  within  fixed  territorial  Umits,  within  which  it  exeix;ises 
powers  of  government,  and  all  citizens  living  within  those  limits 
are  members  of  the  corporation.  Municipal  corporations  are  either 
full  or  quasi  corporations.     A  full  corporation  has  the  attributes  of  FuUanaguarf 

1.,        n  11  ■       p  n  A  ■  .•         corporations. 

personality  for  all  purposes,  is  lully  a  person.  A  quasi  corporation 
is  one  that  is  regarded  as  having  the  attributes  of  a 
corporation  only  for  certain  special  purposes,  but  for  most  purposes  is 
merely  a  territorial  division  and  not  a  corporation  at  all.  Such 
are  counties,  townships  and  school  districts  in  most  places.  Thus 
in  England  in  a  case  where  the  repair  of  a  certain  bridge  was  a 
county  charge,  it  was  held  that  the  county  could  not  be  sued  for 
an  injury  caused  by  the  disrepair  of  the  bridge,  because  for  that 
purpose  it  was  not  a  corporation.  In  Massachusetts  a  similar 
decision  was  made  as  to  a  township,  although  a  township  is 
so  far  a  corporation  that  it  can  hold  property  and  be  sued 
for  a  debt. 

Municipal   corporations    have    a    double    character.      In    one  Double  oba. 
aspect  they  are    a    kind   of   artificial   persons,    and  many    of  the     "^pubuo 
ordinary  laws  relating  to  corporations  apply  to  them;    in  another, 
aspect, they  are  a  kind  of  public  officers,  and    as  such    the  duties 
with  which  they  are  charged  may  be    public    or  may  be  owed  to   Pubiicand 
private  persons,  as  in  the  case  of  other  public  officers.     Generally      dutios. 
any    duties    imposed    or    voluntarily    assumed   by   them   for   the 
benefit  of  their  own  inhabitants    only,    such    as   supplying  gas  or 
water,  are  regarded  as  private  duties.      The  officers  of  a   munici-    officers  of 

" "       '  -'  Ti         1  ](i  /I       1  public  cor- 

pality  are  its  servants  or  agents,  like  the  officers  of  other  corpora-    porations. 
tions,  in  regard  to  its  private  duties  and  business,  and  it  may  be 
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held  responsiUe  for  their  acts  or  omissions  in  the  course  of  its 
business ;  but  as  to  its  public  duties,  they  are  not  its  agents  but 
are  themselves  independent  public  officers.  Thus  if  a  policeman 
appointed  by  a  dty  should  arrest  a  person  illegally,  the  city  would 
'  not  be  liable  for  the  wrong ;  but  if  the  city,  being  bound  to  keep 
water  pipes  in  repair    and  liable    to   an  action   for  a  defect,  had 

■  charged  the  policeman  with    the  duty   of  reporting  any  defect  in 

a  pipe  and  the  policeman  negligently  omitted  to  report  a  defect 
which  he  had  observed,  so  that  the  pipe  remained  in  a  defective 
condition  and  gome  one  was  injured  thereby,  the  ci^  would  be 
answerable  for  that  negligence  of  its  servant. 

QiKMi-pnbiio  There  are  certain  corporations  which    are    organized  for  pur- 

corporations,  ,        ,  ., 

poses  that  are  regarded  as  public  or  ^wasj-public,  such  as  banks 
or  railroad,  bridge  or  turnpike  companies.  These  are  often 
spoken  of  as  public  corporations;  but  they  are  legally  private, 
not  being  created  for  the  administration  of  political .  or 
municipal  powers  but  for  business  purposes,  and  being  managed 
not  by  public  officers  but  by  private  persons.  To  such  corporations 
the  state  often  grants  special  franchises  or  delegates  the  exercise 
of  its  right  of  eminent  domain,  as  where  railroad  com- 
panies are  authorized  to  take  land  for  the  construction  of  their 
roads  against  the  will  of  the  owner;  and  the  state,  in  considera- 
tion of  the  grant  of  such  unusual  powers  and  of  the  interest  which 
the  public  have  in  the  proper  performance  by  those  corporations  of 
their  functions,  usually  exercises  a  greater  degree  of  control  and 
supervision  over  them  than  over  corporations  in-  general,  for 
instance  interfering  to  regulate  the  rates  of  fare  on  railroads, 
the    situation    of  stations   or    the    times    of    running    trains,    or 

,  providing  for  the  inspection  of  the  affairs  of  banks  and  insurance 

companies, 
'^"irialnd"'  1025.    One  of  the  most  important  divisions  of   corporations 

wiiiioutstook.  at  the  present  day   is  into   those    which   have    and   those   which 
have  not  capital  stock.     Almost  all  business  corporations  belong  to 

roSpaS  *'^®    former   class.      The    name   joint   stock    company,    which    in 
England  means  a  peculiar   kind   of  partnership,'   in   the  "United 
is  generally   v\^ed   to   denote   this   sort  of  a  corporation. 

*  See  i  866. 
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5    stock   companies  in    the    English    sense    are    governed    by 

lantially  the  same  rules  as  stock  corporations. 

The  proprietary  interest    which  its   members    have  in  such  a    shaj-esof 

)ration  is  considered    to  be    divided  into  a   number    of  equal 

I,   which    are  called  shares  of  stock.'      These  shares  are  pro- 

r,  and  the  owners    of  them,    who  are    called    shareholders   or  stookhoiaers 

bolders,   constitute    the    members    of  the  corporation.      Each 

holder  receives  from  the  corporation    a  written    certificate   of  Certiflcatta 

'■  of  itock 

:,  stating  that  he  is  the  owner  of  a  certain  number  of  shares. 

ockholder  may  have  a  single  certificate    for  all    his  shares  or 

rate  certificates  for  different  portions  of  them  at  his  pleasure. 

The  amount  of  capital    which  the   company   is  to    have    for     Capital. 

ing  on  its  business   is   fixed    by  its   charter    or  by-laws,  and 

the  number  of  its  shares.     'The  quotient   found  by  dividing  Par  value  of 

sliarfli.  - 

ralue  of  the  capital  by  the  number  of  shares  gives  what  is 
i   the    par   value    of  each    share.         Thus    if  the    company 

a    capital     of    $1,000,000     and    is    divided    into    10,000 
)S,    the    par    value    of  each    share    is  f  100.         Therefore  it    Natuwor 
Dmmonly    said    that    the    capital  of  the  company  is  divided 

shares,  or  that  the  shares  are  ahquot  parts  of  the 
al  or  corporate  property.  But  that  is  not  strictly  correct, 
holder  of  a  share  does  not  own  a  proportional  part  of  the 
lany's  property ;  that  is  all  owned  by  the  company/itself  as  a 
Leal  person.  What  the  stockholder  owns  is  an  interest  in  the 
ration,  which  gives  him,  it  is  true,  a  certain  interest  in  its 
irty,  but  only  indirectly  through  the  company  not  directly  as 
ietor.     If  the  actual    value  of  the    property  or  assets  of  the  Actual  vaiua 

*■      ^  of  shares. 

any  is  equal  to  its  nominal  capital,  then  the  par  value  of 
hares  is  also  their  real  value.      But  the    assets    of  the  com- 

may  be  greater  or  less  than  its  nominal  capital^  in  which 
the  real  value  of  the  shares  will  be  above  or  below  their 
ralue.     Also  their  market   price,  which   ought  to  confcjrm  to 

real  value,  may  be  raised  or  depressed  by  speculative  dealings  stoekjobbing 

_  ...  ™       .  by  officers. 

e  stock  market.     One  of  the  most  serious  evils  now  afiecting 
stock  corporations    is  the    use  by  its   officers    of  the   power 


!  The  word  stoct   originally   denoted    the  capital   or   property  of  the 
atiou,  and  la  still  often  used  in  that  sense. 
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which  their  position  gives  them  to  affect  the  price  of  its  stock  for 
speculative  purposes.  This  is  a  gross  fraud  and  hreach  of  trust, 
because  the  officers  hold  their  powers  purely  as  trustees  for  their 
stockholders;  but  it  has  been  found  very  difficult  and  often  im- 
possible to  prevent  it. 

suVisoriptiom  When  the  company  is  first  organized  such  persons  as  see  fit 

subscribe  for  shares,  and  each  subscriber  agree  to  contribute  to  the 
company's  capital  a  sum  equal   to  the  par  value  of  the  shares  for 

payments  for  which  he  has  Subscribed.      The  intention    of  the   law  is  that  the 

BliareB. 

shares  shall  in  this  manner  be  fully  and  honestly  paid  for  in 
money  or  money's  worth,  so  that  the  actual  capital  of  the  com- 
pany shall  be  the  same  as  its  nominal  capital;  and  the  statutes 
regulating  the  formation  of  stock  companies  contain  many  and 
stringent  provisions  to  that  end.  But  these  are  frequently  evaded 
by  getters  up  of  companies,  and  a  large  nominal  capital  often  stands  . 
Watered  for  Very  little  actual  value.  When  the  nominal  or  par  value  of  all 
the  shares  IS  mtentionally  made  greater  than  the  actual  value  of 
the  company's  assets,  so  that  a  part  of  that  nominal  value  really 
represents  nothing,  the  Stock  is  said  in  common  parlance  to  be 
Caiia  on  stock,  watered.  A  very  common  practice  is  not  to  require  payment  in  fiill 
for  stock  at  once  from  the  subscribers,  but  to  leave  a  portion  to 
be  paid  in  instalments  as  the  company  needs  it,  and  as  it  is  called 
for  by  thjG  managers  of  the  company.  Any  holder,  whether 
an  original  subscriber  or  a  transferee,  of  stock  which  is  not  fully 
paid  up  and  on  which  a  cdll  for  an  instalment  is  made  is  bound 
to  pay  the  call,  which  obligation  is  a  d^bt,  and  may  be  enforced 
either  by  a  suit  against  him  on  the  company's  part  or  by  the 
co^m^'^es.  ^®^™''®  *°^  ^^^^  ^^  *^®  «t«=k.  In  what  is  called  a  limited  com- 
pany, after  the  full  par  value  of  a  share  of  stock  has  once  been 
paid  in  on  it,  it  is  not  subject  ■•  to  any  further  calls,  so  that 
the  stockholders  of  such-  a  company  can  not  be  made  liable,  in  * 
any  manner  for  its  debts  beyond  the  amount  which  may  remain 
stiU  unpaid  on  their  stock.  The  advantage  of  this  is  that  a 
person  may  invest  a  limited  amount  of  money  in .  a  company 
without  ej^posing  .himself  to  anyrisk  beyond  that  of.iosmg  what 
he  puts  in,. if  the  company  is  unsuccessful;  its  disadvantage  is 
that,  if  the  company  fails,  its  creditors  can  only  look  to  the 
property  of  the  company  itself,  for  .paymenj  of  their  debts,  and 
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hat  is  insufficient  must  go  unpaid.  In  an  unlimited  company  unlimited 
individual  stockholders  are  responsible  for  all  its  debts  to  the  ''°"'*'"'"''' 
ale  extent  of  their  property,  as  partners  are  for  the  debts  of  the 
a;  and  calls  may  be  made  upon  the  stock  to  any  extent  that 
y  be  necessary.  Sometimes  the  creditors  can  sue  the  stock- 
iers  directly,  and  if  in  that  way  any  stockholder  is  compelled 
pay  more  than  his  just  share,  he  may  have  contribution  from 
others,  each  one  being  bound  to  contribute  to  the  payment 
the  company's  debts  in  proportion  to  the  amount  of  stock  that 
holds.  In  an  unlimited  company  without  capital  stock  the 
mbers  contribute  equally. " 

1026.  Stock  can  be  assigned,  and  is  transferred  by  entries  Transfer  ot 
books  kept  by  the  company  for  that  purpose.  On  such  a 
Qsfer  the  transferrer's  certificate  is  surrendered  to  the  company 
L  cancelled  and  a  new  one  issued  to  the  transferee.  The  power  to 
Qsferrer  usually  gives  the  transferee  a  power  of  attorney  to  make 
transfer,  so  as  to  avoid  the  necessity  of  both  parties  attend- 
in  person  at  the  company's  office,  which  power,  is  often 
orsed  on  the  certificate.  A  practice  prevails  in  the  United  Powers  in 
tes  of  executing  such  an  indorsed  power  of  attorney  leaving 
1  name  of  the  transferee  blank,  so  that  the  stock  may  be  sold 
ir  and  over  again  without  formal  transfer,  the  certificate  being 
rely  delivered  to  the  buyer,  until  at  last  some  buyer  inserts  his 
a  name  in  the  power  and  has  the  stock  transferred  to  him. 
is  is  contrary  to  the"  rule  of  the  common  law  that  a  deed 
st  be  complete  when  delivered,  and  the  vahdity  of  such  a 
nk  power,  if  under  seal,  has  been  doubted.  But  the  custom 
I  now  become  so  well  established  tbat  in  many  places  the 
rts  have  regarded  it  as  having  the  force  of  law.  An 
Lffnment    of  stock   without    a    transfer    on  the    books  of  the  Assignment 

"^  '       without 

ipany  is  valid    between    the    parties,    but   the   company   need    transfer. 

recognize  the  assignee  as  a  membei*. 

The  profits  accruing  from  the  company's  business  are  divided  Dividends, 
ong  the  stockholders  in  propiortion  to  the  number  of  shares  of 
!k_  held  by  them  respectively.'  These  dividends  are  usually 
soned  in  the  form  of  a  percent3,ge  on  the  par  value  of  the 
res ;  thus  a  dividend  of  five  per  cent,  if  the  par  value  of  a, 
re  is  $100,    means   that    each   stockholder   is  to   receive  five 


720  PRIVATB  LAW. 

dollars  for  each  share  of  stock  that  he  holds.  Sometimes  a 
stocTs:  portion  of  the  profits  which  might  he  distrihuted.  as  dividends  is 
retained  and  added  to  the  capital,  and  additional  shares  of  stock 
are  issued  and  given  to  the  stockholders  to  represent  this  incre- 
ment of  capital.  That  is  called  a  stock  dividend. 
Scrip.  Scrip  is  a  name  for  written  documents  issued  by  a  company 

to  shareholders  certifying  that  they  are  entitled,  absolutely  or  on 
conditions,  to  recieve  dividends  or  certificates  of  stock.  Some- 
times scrip  is  issued  to  subscribers  before  the  regular  certificates 
of  stock  have  been  prepared,  as  a  kind  of  provisional  certificates. 
The  formation         1027.     Pcrsons    Can  not    associatc    themselves   together  and 

of  corpora-  ^ 

tions.  become  a  corporation  at  their  own  mere  pleasure.  A  franchise 
or  permission  from  the  state  is  necessary,  which  franchise  is  a 
kind  of  property  owned  by  the  corporation.  Corporations  may 
be  formed  in  the  following  ways. 

By  common  1.  By  the  commou  law.      Many  pubhc  or  ecclesiastical  corpo- 

rations are  such  merely  by  virtue  of  a  principle  or  rule  of  the 
common  law  which  declares  that  they  shall  be ;  it  is  not  neces- 
sary to  show  that  any  franchise  was  ever  granted  to  them.  That 
is  the  case  with  the  King  or  a  bishop  in  England;  and  in  the 
United  States  when  a  new  township  or  county  is  created  it 
becomes  a  corporation  as  a  matter  of  course,  although  the 
statute  which  creates  it  does  not  declare  expressly  that  it  shall 
be  one. 

Byprescrip-  2.  By  prescription.     There    are   certain   corporations,   usually 

municipal,  ecclesiastical  or  eleemosynary,  which  have  been  corpora- 
tions time  out  of  mind,  and  whose  origin  is  not  known,  such  as 
the  city  of  London.  It  is  presumed  that  at  some  time  in  the 
past  franchises  were  granted  to  them.  But  a  corporation  can  not 
acquire  a  franchise  by  mere  adverse  user  for  the  ordinary  period 
of  prescription. 

By  charter.  3.  By  charter,  or  written  grant  from  the  state.     In  England 

a  charter  may  be  granted  by  the  King  or  by  Parliament.  The 
King  may  delegate  the  power  of  chartering  corporations  to  a 
subject,  as  has  been  done,  for  instance,  to  the  chancellor  of  the 
university  of  Oxford.  In  the.  United  States  charters  are  only 
panted  by  the  legislature.  Some  of  the  state  constitutions  forbid 
the  legislature,  to  grant  charters  for  private  corporations,  or  for  certain 
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kinds  of  private  corporations.  A  charter  for  a  private  corpora-  Acceptance 
tion  must  be  accepted  by  the  grtintees,  and  fcecomes  an  agree-  ment  of " 
ment  between  them  and  the  state.  Amendments  and  alterations 
of  the  charter  niust  likewise  be  accepted,  unless  the  state  has 
reserved  the  right  to  amend  or  alter  at  its  pleasure,  as  it  often 
does.  This  does  not  mean  that  the  sovereign  has  no  power  to 
force  a  charter  upon  unwilling  recipients  or  to  take  away  chartered 
rights  against  their,  consent,  but  merely  that  the  courts  will  pre- 
sume that  the  granting  or  amending  of  a  charter  was  intended 
by  the  King  or  the  legislature  to  be  conditional  upon  acceptance. 
But  in  the  United  States  chartered  rights  granted  by  a  state 
are  protected  against  legislative  interference  by  the  provision  in 
the  national  constitution  that  no  state  shall  make  any  law  im- 
pairing the  obligation  of  contracts ;  so  that  a  state  having  once 
granted  a  charter  can  not  revoke  or  amend  it  without  the  consent 
of  the  corporation,  unless  it  has  reserved  in  the  grant  the  right  to 
do  so. 

(4)  Under  general  statutes.     At  present  by  statute  persons  are  undergenerai 
permitted  to  form  corporations  for  lawful  purposes  in  the  manner 
pointed  out  in   the   statute.     The    incorporators   must   execute  a 
written   instrument,    usually  known   as    articles    of  association  or  Articles  of 

,      .  association. 

a  deed  of  settlement,  contammg  a  description  of  the  proposed  cor- 
poration, its  name,  the  nature  of  its  business,  the  place  where 
it  is  to  be  located,  its  capital  stock,  the  number  and  par  value 
of  its  shares  and  sometimes  other  particulars,  and  file  this  in 
some  designated  public  office.  Sometiines  other  formahties  are 
required.  The  details  of  these  statutes  vary  greatly  in  different 
places. 

The    charter,     articles    of    association    or    other    documents   constating 

'  _  ^  documents. 

by  virtue  of  which  a  corporation  exists  or  by  which  its  powers 
are  defined  are  called  its  constating  documents.  But  the  word 
chapter  is  often  used  instead,  for  shortness,  even  when  the  cor- 
poration is  organized  under  articles  of  association  without  a 
proper  charter. 

1028.     The  usual  attributes  of  a  corporation  are:  otl'M^porl 

1  ■  tion, 

(1)  To  have  a  coi-porate  name.  Name. 

(2)  To  have    a    seal.    "  It    was    formerly   considered    that    a'       Seai. 
corporation  could  not  make  any   contract   except   by   deed  under 
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Powers. 


Property, 


Perpetual 
BuccesBioii 


its  corporate  seal;  but  that  doctrine  is  now  obsolete,  and  corpora- 
tions may  contract  through  their  authorized  agents  in  the  same 
manner  as  other  persons. 

(3)  To  be  able  to  sue  and  be  sued,  do  juristic  acts  and 
acquire  and  hold  property.  The  statutes  of  mortmain,  where  they 
are  in  force,  restrict  the  holding  of  land  by  corporations,  for 
which  reason  it  is  usual  to  insert  in  their  charters  or  in  the 
statutes  under  which  they  are  formed  a  permission  to  hold  real 
property,  though  sometimes  the  amount  of  real  or  even  of  personal 
property  which  they  may  hold  is  limited. 

(4)  To  have  perpetual  succession;  that  is,  the  continuity  of 
the  corporate  existence  is  not  affected  by  changes  in  its  member- 
ship, and,  its  property  and  obligations  belonging  to  the  corpora- 
tion itself  and  not  to  its  individual  memibers,  it  is  not  necessary 
for  transfers  or  novations  to  be  made  when  members  leave  or 
new  ones  come  in.  The  duration  of  the  corporation  is  not  how- 
ever necessarily  perpetual ;  a  corporation  may  be  created  to  endure 
for  a  limited  time. 

(6)  To  make  by-laws  for  its  own  government.  These 
must  be  reasonable  and  not  contrary  to  law,  otherwise  they 
are  void. 

A  corporation  must  use  its  powers  only  for  the  pur- 
poses for  which  it  was  created,  which  are  expressed  in  its 
constating  documents.  Any  act  done  for  any  other  purpose  is 
said  to  be  ultra  vires.  Thus  it  would  be  ultra  vires  for  a 
bank  to  engage  in  the  business  of  insurance,  or  for  a  church  or 
a  club  to  carry  on  trade.  But  a  corporation  may  do  acts  outside 
of  its  regular  business  incidentally  in  aid  of  that  business;  for 
instance  a  manufacturing  company  having  its  mill  in  the  country 
remote  from  any  town  or  village  may  build  houses .  and  let  them 
to  its  operatives  or  provide  a  church  or  a  school  house  for  their 
convenience,  or  may  keep  a  store  where  they  may  purchase  their 
suppUes;  and  a  savings  bank  which  has  lent  money  on  a  mort- 
gage, foreclosed  the  mortgage  and  got  the  land,  may  sell  or  let 
^^f  :i°'  *^«  ^^''^-  'There  has  been  much  difference  of  opinion  as  to  the 
«'•  nature  and  vahdity  of  acts  ultra  vires,  and  the  law.  is  still  in 
an  unsettled. state.  Some  courts  have  held  that  the  corporation 
has  no  power  in   the.  strict  sense    i.e.    no   capacity,    to  do  such 


By-laws. 


Acts  ultra 
vires. 
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acts,  so  that  they  are  simply  void,  not  being  in  fact  the  acts  of 
the  corporation  at  all.  But  other  courts  adopt  the  theory  that 
the  corporation,  being  a  person,  has  the  legal  capacity  to  do  any 
sort  of  acts,  and  that  acts  ultra  vires  are  simply  acts  which  it 
ought  not  to  do,  which  for 'it  are  illegal,  and  that  therefore, 
while  the  corporation  itself  can  not  take  any  advantage  of  such 
acts  or  enforce  against  a  third  person  a  contract  which  is  ultra 
vires,  it  may  be  responsible  for  such  acts  and  contracts  to  out- 
siders who  deal  with  it  in  good  faith.  If  the  corporation  is  about 
to  do  an  act  which  is  ultra  vires,  any  stockholder  may  obtain 
an  injunction  to  prevent  it.      The    expression    ultra  vires  is  also    Acts  uiti-o 

*>  ^  J-  fjires  for 

used  in  a  different  sense  to  denote,  not  acts  which  the  corporation  "s™*"  <""'• 
itself  can  not  or  ought  not  to  do,  but  acts  which  are  in  excess 
of  the  authority  conferred  upon  the  particular  officers  or  agents 
of  the  corporation  who  undertake  to  act  for  it  in  the  matter. 
Thus  if  the  board  of  directors  should  attempt  to  do  something 
which  legally  could  only  be  done  by  a  stockholders'  meeting,  the 
act  would  be  ultra  vires  for  the  directors  though  not  for  the 
corporation.  The  validity  of  such  acts  depends  upon  the  rules 
of  the  law  of  agency. 

1029.  A  corporation,  being  merely  an  invisible  intangible  DiBawiiHes 
creature  of  the  law,  is  subject  to  certain  disabilities.  In  legal  tio""- 
proceedings  it  can  not  appear  in  person,  but  only  by  attorney. 
It  can  not  be  arrested  or  outlawed  f  nor  can  it  be  excom- 
municated,  for  which  reason  the  ecclesiastical  courts  in  England 
can  not  take  jurisdiction  over  it.  Also  because  it  is*  unable 
to  take  an  oath  for  the  faithful  performance  of  its  duties,  it 
was  not  allowed  by  the  old  law  to  be  an  executor  or  adminis- 
rator.     It  was  also  formerly   considered  impossible  for  a  corpora-  corporaHom 

•^  ^  _  as  trustees 

tion  to  be  a  guardian  or  trustee  of  an  express  trust  or  to  be  seized        •*«• 
to  uses.      But   at    present   corporations    are  often  created  for  the 
express  purpose  of  acting  as    executors,,   administrators,    guardians 
and  trustees  f  and  an  implied  or  constructive  trust  always   might 
exist  against  a  corporation.      A   corpcaation    is    incapable    in   its 


5  See  ?  1037.  ' 

6  These  are  usually  called  trust  coudpaiiiea.    They  often  do  business  as 
qankera. 
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Crime..  Corporate  capacity  of  committing  most  kinds  of  crimes,  but  for 
certain  offences  a  corporation  may  be  indicted  and  fined,  for 
instance  it  may  be  guilty  of  making  a  public  nuisance  or  of  a 
criminal  omission.  It  was  formerly  thought  that  a  corporation 
Torts,  could  not  be  held  responsible  in  a  civil  action  for  a  battery, 
slander  or  other  personal  injury  or  for  a  malicious  tort;  but  it  is 
now  settled  that  a  corporation,  like  a  natural  person,  may  be 
responsible  for  all  sorts  of  torts  committed,  under  its  authority 
by  its  agents  or  servants. 

Kembarsiiip  1030.    A  persou  bccomes  a  member  of  a  stock  corporation 

tions.  by  acquiring  the  ownership  of  stock,  and  loses  his  membership 
when  he  parts  with  his  stock.  Bff  can  not  be  expelled  by  the 
act  of  the  corporation  itself.  In  other  corporations  aggregate 
new  members  are  usually  admitted  by  election,  and  a  member 
may  be  expelled  for  misconduct  affecting  the  interests  of  the 
corporation  or  for  any  cause  prescribed  in  the  regulations  of  the 
association,  but  only  after  a  fair  hearing  and  an  opportunity  to 
make  his  defence. 
Internal  1031.     The  government  of  a  corporation  aggregate  is  demo- 

cratic in  its  character.      Subject   to    the    provisions  of  the  law  or 

Organioittw.  of  its  coustating  documeuts,  which  form  a  kind  of  constitution 
or   organic  law,   the    supreme    legislative    authority   is    vested   in 

The  general  the  general  meeting  of  the  members.  In  stock  corporations  each 
stockholder  has  one  vote  for  each  share  of  stock  which  he  holds, 
and  may  generally  cast  his  vote  by  proxy.      The  actual  adminis- 

ihe  direotore.  tration  ■  of  the  Ordinary  affairs  of  the  corporation  is  usually 
committed  to  a  council  or  board  of  persons  elected  by  the 
members,  who  are  generally  called  directors,  trustees  or  managers, 
Officers,  and  to  various  executive  officers  chosen  either  by  the  stockholders 
or  by  the  directors.  Some  corporations  have  by  their  constitution 
The  head,  a  head,  often  called  a  dean,  warden  or  master,  who  is  more 
than  a  mere  presiding  officer,  being  an  essential  part  of  the 
corporation,  so  that  if  his  office  is  vacant  the  corporation  'is  for 
the  time  being  incomplete,  and  can  not  do  any  act  except  to 
fill  the  vacancy,  nor  can  it  receive  any  gift  or  grant  of  pro- 
perty. But  most  corporations,  particularly  business  corporations, 
have  no  such  head,  but  choose  for  themselves  such  officers  as  are 
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Ecclesiastical  and  eleemosynary  corporations  are  also  subject  visitation. 
to  the  jurisdiction  of  a  visitor,  who  has  authority  to  correct 
irregularities  and  abuses  and  sometimes  to  appoint  or  remove 
officers.  Ecclesiastical  corporations  in  England  are  usually  visited 
by  the  bishops,  they  by  the  archbishops,  and  these  in  turn 
formerly  by  the  Pope  and  now  by  the  King  as  the  head  of  the 
church.  The  founder  of  an  eleemosynary  corporation  or  his  heirs  or 
assigns  is  often  in  England,  and  possibly  sometimes  in  the  United 
States,  invested  with  visitatorial  powers,  and  sometimes  the  charter 
of  a  corporation  appoints  some  person  or  persons  as  visitors ;  thus 
a  theological  seminary  might  be  subject  to  the  visitation  of  some 
authority  of  the  church  or  sect  to  which  it  belonged,  for  the 
purpose  of  preventing  it  from  teaching  heretical  doctrines.  When 
there  is  no  other  visitor,  the  King  is  the  visitor,  and  exercises 
his  power  through  the  Chancellor.  In  the  United  States  the 
state  exercises  this  function  through  the  court*  of  equity. 

■1032.     A   corporation    may   be    dissolved   in    various    ways.  Dissolution. 
(1)  By  the  expiration  of  the    term   for   which   it   was   originally     i-apse  ot 
created.      (2)  By    statute,    except  in  the  United  States  so   far  as     statute. 
the    national  constitution  forbids    this.*     (3)  ^By  surrender  of  its   surrender, 
franchises  to  the  King  or  state.      (4)  By  forfeiture.      A    corpora-  Forfeiture. 
tion   may    forfeit   its   franchises   by   non-user   or    mis-user.     The 
forfeiture  does  not  of  itself  put  an ,  end   to   the   existence  of  the 
corporation,  but  gives  ground  for. a  legal   proceeding    on  the  part 
of  the  King     or   the    state,  usually    by   quo    warranted  or   scire 
facias^'  to  enforce  the   forfeiture    and    wipe  not  the  corporation. 
(5)  In  modem  times,  by  winding  up  or  liquidation.     If  a  business  winding  up. 
corporation  becomes  insolvent  or  for  any   reason    is   unable  to  go 
on  with  its  business,  the   stockholders   may   in   most   places  vote 
to  discontinue  the  business  and  wind  up  the  company,  or  a  court 
of  equity  in  a   proper   case   on   the   petition    of  a   part   of  the 
stockholders  or  of  creditors,  or  sometimes  of  certain  pubUc  officers, 
may  make  an  order  to  that  effect.     This  may  or  may  not  involve 
th§  dissolution  of  the  corporate  body,  the  law  is  different  in  different 
places.     Sometime  the  corporation  continues  to  exist  after  its  busi- 
ness has  been  wound   up,  and   may  even    have    power  to   begin 
business  again. 

7  See  I  1027.  »  See  %  934.  »  See  I  937. 
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Di«posifcion  of         At  common  law  when  a  corporation  was  dissolved  all  debts  due 
proper  y.  ^  ^^  ^^^^  .^  ^^^^  extinguished,  and  its  real  property  reverted  to 

the  grantors  or  their  heirs,  while  its  personal  property  went  to  the 
Lictuidators.  King.  But  at  present  the  law  provides  for  the  winding  up  of  the 
corporation  by  persons  appointed  for  that  purpose,  generally  called 
receivers,  liquidators  or  trustees,  who  perform  for  the  corporation 
nearly  the  same  functions  as  executors  and  administrators  do  for 
natural  persons.  They  receive  all  the  property  of  the  corporation, 
including  its  real  property,  collect  all  debts  due  it,  pay  all  debts 
and  claims  existing  against  it,  and  hand  over  the  surplus  to  its 
Calls.  stockholders  or  members.  They  have  power  also  to  make  calls 
upon  the  stock,  in  limited  companies  to  the  extent  of  what 
remains  unpaid  on  it,  in  unlimited  ones  to  any  extent,  or  to 
require  contributions  from  the  members  of  corporations  having 
no  stock,  in  order  to  raise  money  to  pay  claims  against  the  corpo- 
ration or  the  expenses  of  liquidation. 
coSS'tea  1033.    An  unincorporated  association,    a    society  or  an  ordi- 

assooifttions.  nary  partnership,  is  not  an  artificial  person.  Its  property,  its 
contracts,  its  rights  and  its  duties  belong  to  the  individuals  who 
compose  it,  jointly  or  in  common.  When  a  member  leaves  or  a 
new  one  comes  in,  there  must  be  a  transfer  of  its  property. 
In  an  action  by  or  against  it  all  its  members  must  be  parties. 
Therefore  it  is  generally  more  .convenient  to  have  the  property  of 
an  unincorporated  association  held  for  it  and  its  contracts  made 
for  it  by  trustees.  But  in  most  places  at  the  present  time  it 
tudgmlnte*  ^^^  ^^®"  provided  by  statute  that  such  associations  may  sue  or  be 
sued  in  their  common  name  or  in  the  name  of  their  president 
or  some  other  officer,  and  judgments  against  them  in  such-  actions 
can  be  enforced,  against  their  common  property  only.  To  that 
extent  therefore  they  are  treated  as  juridical  persons  and  are 
assunilated  to  quasi  corporations,  though  not  usually  so  called. 
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SUBDIVISION  VI.    ADJECTIVE  LAW. 

CHAPTEE    LXVin. 

COMMON  LAW  ACTIONS. 

1034.  ■  As  has  been  already  explained/  a  person  who  desired  The  original 
institute  a  suit  in  the  King's  courts  began  by  purchasing  or 
ig  out  an  original  writ.  In  the  popular  -courts  this  was  not 
essary,  because  every  one  had  a  right  to  sue  in  those  courts 
bout  any  permission  from  the  King.  The  same  was  originally 
3  of  the  private  courts,  but  in  real  actions  writs  came  to  be 
d  there  also. 

An  original  writ  "  of  course  ",  with  which  an  ordinary  action,    Fraasypt. 
i  began,  was  either  a  praecipe,    which   was   used   when  some 
iain  thing  was  demanded  by  the  plaintiff,  such  as  the  payment 
a,  debt  or  the  possession  of  land,  and  which  ordered  the  sheriff 
command  the  defendant  either   to  do  the  thing  demanded  by 

plaintiff  or  to  appear  in  court  on  a  certain  day  and  show 
se  why   he  did  not  do  it;  or  a  si  te  fecerit  securum,^    when 

suit  was  for  unliquidated  damages  for  a  wrong,  which  ordered 

sheriff,  if  the  plaintiff  should  give  proper  security  for  pro- 
iting  his  suit,  to  summon  the  defendant  to  appear  in  court. 
3  writ  could  not  give  the  defendant  the  option  either  to  do  the 

demanded  or  to  appear,  because  the  damages  were  uncertain 
der  either  writ  the    defendant    was    not   to   be    suminoned  to  security  for 
lear  until  the  plaintiff  had  given  to  the  sheriff  segurity  in  the 
n  of  a   recognizance  with  sureties   that   he  would  go  on  with 

suit.     Formerly  a  plaintifi  who  brought  a  groundless  action  in 

King's  courts,  or  who  abandoned  his  action,  was  amerced  in  a 
i  for  the  king's  benefit,  and  the  bond   was    required  to  secure 

payment  of  the  fine.      In  later   times   the  fine   ceased  to  be 

1  See  g  180. 

2  These  writs    were  named   from   certain  important  words  ;n  them, 
former  began  with  the  word    "-Command,"   the   latter  with  the  words 

he  shall  make  yon  seoui'e." 


Si  ie  fecerit 
seewrum. 


prosecution. 
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exacted,  and  the  bond  became  unnecessary.  But  the  ancient  form 
was  retained,  and  for  a  long  time  the  sheriff  continued  to  go 
through  the  form  of  reporting  to  the  court  that  he  had  taken 
security,  always  naming  as  the  sureties  or  bondsmen  two  fictitious 
persons,  John  Doe  and  Eichard  Koe. 

Service  of  the  1035.     The    plaintiff  gave  the  writ   to  the    sheriff,  who  on 

receiving  it  sent  to  the  defendant  by  two  of  his  messengers,  called 

summoners,  a  summons  to    appear   in  court   on  the    day   named 

sunimons.    \n    the    Writ.      The    summons    was    generally   served    upon    the 

defendant  by  giving  or  reading  it  to  him  personally  or  leaving  it 

Eetmn  of  the  at  his  dwelling.  The  sheriff  had  then  to  return  the  writ,  that  is 
""*■  to  bring  it  to  the  clerk  of  the  court,  who  filed  it  in  his  office. 
This  was  the  authority  to  the  court  to  proceed  with  the  action. 
The  sheriff  was  also  required  to  make  a  report  in  writing  to  the 
court  of  what  he  had  done  under  the  writ,  which  was  also  called 
his  return.  The  word  return  thus  has  two  meanings:  (1)  the 
bringing  the  writ  to  court  and  filing  it  there,  and  (2)  the  sheriff's 
written  report  of  his  doings.  All  writs  have  to  be  returned  in 
Uke  manner.  The  common  law  rule  was  that  a  return  to  a  writ 
The  return   was,  for  the  purposo   of  the   proceeding  in   which   the    writ  was 

was  con-  i      .      T  i  i 

elusive,  issued,  couclusively  presumed  to  be  true,  and  a  party  was  not 
permitted  in  the  proceeding  itself  to  dispute  its  correctness.  But 
if  it  was  in  fact  false,  any  party  injured  thereby  could  have  an 
action  for  damages  against  the  officer  for  a  false  return.  At  pre- 
sent that  rule  ia  sometimes  adhered  to  and  sometimes  not;  but 
there  is  at  least  a  prima  facie  presumption  that  a  return  is  true. 

Eetnm  In  each  term  of  court   there  were    certain    "days   in  banc," 

days.  ■'  ' 

also  called  the  "  returns "  of  the  term,  on  some  one  of  which 
the  defendant  must  be  summoned  to  appear,  or,  in  technical 
language,  the  writ  must  be  made   returnable.    One    of  these  was 

EBsoJgn  day.  the  first  day  of  the  term,  on  which  day  the  court  sat  to  take 
essoigns  or  excuses  for  non-appearance,  for  which  reason  this  was 
called  the  essoign  day.  But  the  defendant  had  three  days' 
grace,  and  if  he  appeared  on  the  fourth  day  inclusive  after  the 
return  day,  quarto  die  post,  it  was  sufficient. 

Defimdanrs  1036.    If  the  defendant  refused   to   appear   in  obefifence  to 

refusal  to  ,         ,  ■*-  ^ 

appear,     the   Writ,    it   was  considered  in  ancient  times  that  the  court  had 
no  authority  to  proceed  with  the  suit  in  his   absence,  so  that  the 
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step  was  to  issue  process  to  compel  him  to  appear.     Process     Prooesi. 
genera]  oame  for  writs  issued  out  of  the    court  itself,  under 
sal  of  the  court,  in  contradistinction  to  writs  issued  from  Chan- 
inder  the.  King's  great  seal.    Having  once  been  authorized 
e  King's  original    writ  to  take   cognizance    of   the    suit,  the 

had  authority  to  issue  itself  any  further  writs  that  might 
seded.  These  are  also  called  judicial  writs,  and  are  tested 
a  the  name  of  the  King  hut  of  a  judge  of  the  court.  Process 
[  between  the  original    writ    and  the    final   judgment  of  the  aresKe  process, 

in  the    action    was    called    mesne    or   intermediate    process, 

that  which  was  issued  after  the  judgment  to  carry    it  into  Final  proo.esa. 

was  known  as  final  process.     Sometimes  however  the  process     Original 

^  process, 

L  to  compel  the  defendant   to    appear,    being   founded    upon 

riginal  writ,  is  called  original   process. 

L037.     Process  in  the  court  of  Common  Pleas  was  as  follows.  Attaobment, 

a  writ   of   attachment,  or  pone,"    which   commanded   the 
f  to  seize    some    of  the    defendant's    property   as  a  gage,  or 
i,  which  he  was  to  forfeit  if  he  failed  to  appear,  or  to  make 
Furnish  safe  pledges,  or  sureties     that  he  would  appear.      In 
IS  for  forcible  or    fraudulent    injuries    process    of  attachment 
ssued  against  the  defendant  at  once,    without  any  summons 
g  been  made  under  the  original   writ.     If  after    attachment 
efendant  failed    to    appear,  he    forfeited    his  security,  and  a 
)f  distringas,  or    distress    infinite,^    was   issued  against  him,    BtsWngM. 
anding  the  sheriff  to  take  from  time  to  time  his  goods  and 
rofits,  or  issues,  of  his  lands,  till  if  necessary  all  were  taken. 
I  were  forfeited  to  the  King  if  the  party  still  refused  to  appear, 
L  later  times  were  sold  by  order  of  the  court  for  the  plaintiff's  ' 
Lt.     Here  the  process  ended   in  case    of  all    injuries  without ' 
It  was  supposed  that,  the  defendant  having  been  stripped 

his  property   by  repeated    seizures   under  the  distringas,  it 
if  no  use  to  proceed  further  against    him.      But   in    forcible 
ss,  to  punish  the  defendant,  the  law  allowed  a  further  writ      Capias. 
oias  ad  respondendum,    which  ordered   the    sheriff  to  take 
ody  of  the  defendant,    i.e.  to    arrest   him,    and   Imng   him 

So  called  from  the  words  contained  in  it:   "Put  by  gage  and  safe 
i  the  defendant,  so  that  he  be  before  the  justices "  eto. 
See  S  893. 
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before  the  court  to  answer  the  plaintiff's  complaint.  In  order  to 
get  the  advantage  of  this  writ  in  actions  for  injuries  not  com- 
mitted by  force,  the  practice  grew  up  of  taking  out  a  writ  for  a 
fictitious  trespass  and  also  {ac  etiam)  for  an  injury  _  of  some  other 
kind,  such  as  the  non-payment  of  a  debt,  and  then,  by  the  con- 
nivance of  the  court,  when  the  defendant  had  been  arrested  for 
the  supposed  trespass,  ignoring  that  and  proceeding  with  the  suit 
Theacetmm  for  the  Other  wToi^  only.  The  part  of  the  writ  of  trespass 
in  which  the  other  wrong  was  mentioned  was  known  as  the 
ac  etiam  clause.  This  practice  once  begun  continued,  although 
afterwards  by  various  statutes  writs  of  capias  were  allowed  in  actions 
for  debts  and  for  most  kinds  of  wrongs. 

If  the  sheriff  could  not  find  the  defendant  in  his  county,  he 
made  a  return  to  the  writ  of  non  est  inventus,  after  which 
another  capias  might  be  issued  to  the  sheriff  of  some  other 
county  where  the  defendant  was  supposed  to  be.  This  was  called 
a  testatum  capias,  because,  after  mentioning  the  former  writ  and 
the  Unsuccessful  attempt  to  execute  it,  the  wait  alleged  that  it 
was  testified  to  the  court  that  the  defendant  lurked  or  wan- 
dered about  in  the  latter  county. 

If  the  defendttnt  had  absconded,  the  plaintiff  m^ht  proceed 
to  have  him  outlawed.  This  required  the  issue  of  several  other 
writs,  all  of  which  being  returned  unexecuted,  the  court  ordered 
the  sheriff  to  proclaim  the  defendant  an  outlaw  for  his  contempt 
of  the  court's  authority  in  contumaciously  refusing  to  appear  before 
it,  the  effect  of  which  was  that  all  the  defendant's  goods  and 
chattek  were  forfeited  to  the  King  and  he  himself  was  put  out 
of  the  protection  of  the  law  and  could  bring  no  civil  action  in 
any  court  for  any  wrong  done  him ;  he  was  said  to  have  caput 
lupinum.  But  he  was  stiU  protected  by  the  criminal  law ;  it  was 
not  lawful  to  kill  or  beat  him ;  and  on  his  appearing  and  sub- 
mitting to  the  court's  jurisdiction  and  paying  the  costs  of  the 
proceedings,  the  court  would  reverse  the  outlawry. 

1038.  A  suit  might  have  been  begun  by  original  writ  in  the 
King's  Bench ;  but  as  it  was  regularly  the  duty  of  that  coint  to 
take  cognizance  of  trespasses,  a  special  writ  authorizing  it  to  do 
BO  was  not  necessary.  UsuaUy  therefore  a  suit  was  begim  by  a 
plaint  lodged  with  the  court  of   a  trespass,  upon  which  a  judiaal 


N<m  tit 
inventus. 


Testatvm 
capias 


Outlawry. 


Process  tn 

tlie  King's 

Bench, 
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;  known  as  a  bill  of  Middlesex'  was  issued,  which  was  sub-  Bin  of 
itially  the  same  as  a  capias,  and  commanded  the  sheriff  to 
ist  the  defendant  and  bring  him  before  the  court.  It  was  by 
insertion  of  an  ac  etiam  clause  in  this  bill  that  the  Pang's 
ich  contrived,  as  has  been  mentioned,'  to  usurp  jurisdiction  in  civil 
ons  other  than  for  trespasses;  the  defendant,  having  been  ar- 
ed  for  the  supposed  trespass,  could  be  proceeded  against  for  a  debt 
)ther  claim.     If  on  the    bill  the    sheriff  returned   non  est  in-     Buither 

1  .  .  ,  ■  process, 

his,  a  second  wnt  called  a   latitat,  equivalent  to    a    testatum 

ias,  was  issued  to  the  sheriff  of  another  county.      In  the  Ex- Process  in  tin 

,  ,    .       ,  .  Eiclieqaer. 

per  there  was  no  original  writ,  but  on  the  presentation  by 
plaintiff  of  a  plaint  alleging,  as  has  been  already  explained,' 
;  he  could  not  pay  a  debt  which  he  owed  to  the  king  because 
defendant  was  withholding  his  due  from  him,  a  kind  of  process  writ  of  qm 

n  .  ,  1  minus. 

wn  as  a  wnt  oi  quo  minus  was  issued,  on  which  the  defendant 
arrested  as  on  a  capias. 

1039.  In  time  the  proceeding  by  original  writ  or  plaint  shortenfae 
)wed  by  process  was  shortened  by  simply  assuming  all  the  proceedings, 
dous  steps  to  have  been  taken  and  issuing    at  once  from  the 

t  in  which  the  action  was  brought  the  particular  kind  of 
iess  required  actually  to  bring  the  defendant  into  court,  all 
dous  writs  and  the  returns  to  them  being,  if  occasion  required, 
le  up  afterwards  and  dated  back;  so  that  practically  all  suits 
.6  to  be  begun  by  a  capias  or  some  writ  equivalent  to  a  capias, 
lOUt  any  original  writ  or  plaint.  •   A  judicial  writ  by  which  a     -Mesne 

■  ■  ■  1  process. 

is  begun  is  still  called  mesne  process,  though  the  name  is  no 
er  appropriate. 

1040.  At  first  the  defendant   was  always   actually  arrested     Arrest, 
er  a  capias.      He  then  had  the  right  to  give  bail,  or  security 

he  sherifif  for  his  appearance,  and  be   released.     Every  person       Bail. 

sted  on  mesne  process  in  a  civil  action  still  has  this  right, 
is  given  in  the  form  of  a  recognizance  entered  into  before 
clerk   of  the   court   or   a    commissioner    appointed    for    that 

6  So  called  because  the  court  sat  at  Westminster  in  the  county  of  Mid- 
IX.  If  it  sat  in  any  other  county,  as  it  might  do  in  ancient  times 
I  it  followed  the  King's  person,  the  writ  would  take  the  name  of  that 

ty- 

6  See  i  184.  i  See  g  184. 
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purpose,  by  the  defendant  as  principal  with  two  bondsmen  or 
sureiiies  by  which  they  acknowledge  themselves  indebted  to  the 
sheriff  in  a  certain  sum  conditioned  that  the  defendant  appears 
in  the  action.  If  he  does  appear,  the  condition  is  satisfied,  and  the 
sureties  are  discharged ;  if  he  does  not,  an  action  on  the  bond  can 
be  brought  by  the  plaintiff,  in  the  name  of  the  sheriff  who  is  the 
nominal  obligee,  against  the  sureties  for  his  claim.  The  sheriff  is 
absolutely  bound  to  accept  bail,  if  sufficient  bail  is  offered.  If  he 
improperly  refuses,  he  is  guilty  of  a  false  imprisonment,  and  the 
prisoner  may  have  himself  brought  before  the  court  on  a  writ  of 
habeas  corpus  and  be  admitted  to  bafi  by  the  judge.  If  the 
sheriff  takes  insufficient  bail  and  the  defendant  fails  to  appear, 
that  is  an  escape  for  which  the  sheriff  is  responsible  to  the 
BaiiMbw.  plaintiff.  Bail  given  to  the  sheriff  to  secure  a  party's  appearance 
merely  is  called  bail  below.  If  the  party  arrested  does  not  give 
bail,  he  is  detained  in  jaiL 

Eighttotbaii.  The  suretics  on  the  bail-bond  are  themselves  called  bail.  A 
person  who  is  released  on  bail  is  supposed,  to  be  in  the  custody 
of  his  bail.  They  have  the  right  actually  to  arrest  him  at  any 
time  or  authorize  another  person  to  do  so,  without  any  warrant 
or  order  from  the  court,  and  surrender  him  to  the  sheriff,  and 
so  free  themselves  from  their  obligation.  As  evidence  of  their 
authority  they  may  obtain  from  the  clerk  or  the  commissioner  a 
memorandum  of  the  bail-bond,  which  is  called  a  bail-piece. 

Arrest  partly         But  in  modem   times   it  came    to  be    thought   too  harsh  to 

abolished.  _  ^° 

arrest  a  defendant  in  an  ordinary  civil  suit;  and  so,  at  first  by 
usage  and  the  indulgence  of  the  courts,  and  later  by  various 
statutes  beginning  in  the  reign  of  George  I,  the  defendant,  except 
in  certain  cases,  was  not  actually  arrested  but  merely  notified  of 
the  capias  and  summoned  to  appear ;  whereupon,  as  if  he  had 
Common  bail,  been  arrested,  he  went  through  the  form  of  giving  bail,  the 
sureties,  however,  being  merely  the  same  two  fictitious  persons, 
John  Doe  and  Eichard  Boe,  who  had  formerly  served  as  sureties 
for  the  plaintiff,  and  who  were  called  common  baU.  Finally  in 
Summons,  the  Tcigu  of  William  IV  it  was  enacted  by  statute  that  when  the 
defendant  was  not  to  be  actually  arrested  a  writ  of  summons, 
simply  notifying  the  defendant  to  appear,  should  be-  used  instead 
of  a  capias.     On  ,a  summons  common  bail  is  not  necessary. 
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The  cases  ill  which  a  defendant  might  he  arrested  in  a  civil  whenarre«t 
on  have  not  heen  always    and    everywhere    the    same.     Until 
[   into    the    last   century  arrest  was  generally  allowed/even  in 
nary  actions  for  debts  where  no  fraud    or  active  wrong  doing 

charged  against  the  defendant,  unless  the  debt  was  very 
,11,  in  England  under  £10.  But  the  modern  law  is  less  severe, 
st  being  allowed  in  only  a  few  cases,  which  will  be  metioned 
jafter.'  For  the  arrest  of  the  defendant  a  capias  continued  to 
;he  proper  process ;  and  the  plaintiff  had  to  swear  to  the  amount  of 
debt  or,  when  the  action  was  not  for  a  debt,  a  sum  had  to 
gnated  by  an  order  of  the  court,  which  was  the  amount  for 
sh  the  defendant  had  to  give  bail,  and  which  was  endorsed  on 
writ.     In  this  case  the  bail    was  real  bail  with  real  sureties,  special  bail. 

was  called  special  bail. 

1041.     The    parties    may    appear    in    person    or    by    their  Appearance 

Tn  11  «...  in  person 

irneys.     If  an  attorney  at  law,  whose  profession  it  is  to  appear      ^  by 

act    for    parties    in    suits,    and   who   is    an    officer   of  the 
■t,  appears  for  a  party,  the  court   takes   iudicial    notice  of  his  Authority  of 

'      ^^  .  .  "I  attorney 

:acter  as  an  attorney,  and  will  not  require  proof  of  his  autho-     =■'  '"w- 
to  represent  the  party  for   whom    he    appears.     Even   if  in 
he  appears  without  any    authority,    still   the    party  is  bound 
his  acts,  though  he  may  have  an  action    against  the  attorney 
damages.      If  a  party  chooses  to  appoint  an  attorney  in  fact  Attorneys  in 
epresent  him,  instead  of  an  attorney   at  law,  he  may  do  so ; 
appointment  must  be  by  a  written  power  of  attorney. 
The  ancient  mode  of  appearing   was  for  the  parties  or  their  Appearance, 
rneys  actually  to  come  into  court.      If  however   either   party 
prevented  by  any  good  reason  from    appearing,    he  was  per- 
iod to  send  an  essoign^  or  excuse,    which,    if  found  sufficient    Essoigni. 
the   court,'   operated   to    postpone   the  case.        By    means  of 
igna   the   trial   of  cases    was    often    greatly    delayed.       One 
on   for   the  superiority    of  the  royal  courts   over   the    popular 
ts    was   that   fewer  essoigns    were    allowed.      A   party  could 
ign   himself,    and    so    procure    a    postponement  of   the   case, 
only  on  the  original  appearance  day,  but  on  any  day  in  the 
36  of  the  case  when  his  presence  was  required  in  court. 

8  See  ii  1072,  1133. 
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General  and  Appearance  might  be,  and   still    may  1)6,  either  general,  for 

'/eMMOA  the  purpose  of  contesting  the  action,  or  special  for  the  purpose 
of  raising  the  objection  that  the  action  has  not  been  properly 
begun,  for  instance  that  no  proper  service  of  the  writ  or  process 
has  been  made  upon  the  defendant.  In  such  a  case  appearance 
is  not  strictly  necessary,  because  no  valid  judgment  can  be 
rendered.  But  as  even  an  invalid  judgment  might  cause  the  party 
inconvenience,  he  may  appear  specially  and  take  his  objection, 
if  he  chooses. 

raflure  of  de-         If  the  defendant,  not  having  been  arrested,  failed  to  appear, 

fendantto  n         t      t  i  •       ,^  •<_!_! 

appear,  the  courts  found  themselves  m  the  same  situation  as  in  ancient 
times  when  the  defendant  disobeyed  the  summons  on  the  ori^nal 
writ.  They  had  legally  no  authority  to  proceed  in  his  absence. 
In  modern  times,  however,  instead  of  issuing   farther  process  to 

Entering    bring   him    in,    they  permitted   the    plaintiff  to    enter   a  formal 

appearance  "  '  ./      i.  l 

for  him.  appearance  for  him,  and  if  necessary  to^  put  in  common  bail  in 
his  name.  Then,  the  defendant  being  apparently  in  court,  the 
court  proceeded  as  if  he  were  really  there.  Thus  by  a  fiction 
and  without  departing  from  old  forms,  the  courts  of  law  adopted 
the  rational  principle  that  if  a  defendant  had  been  duly  notified 
and  had  a  chance  to  appear,  his  refusal  to  do  so  should  not 
prevent  the  suit  from  going  on. 

Bail  above.  1042.     If  the  defendant  has   given   bail  for  his  appearance, 

he  must  on  appearing  put  in  bail  to  the  action,  or  bail  above, 
that  is,  must  give  security  that  he'  will  pay  any  judgment  that 
may  be  given  against  him  or  surrender  himself  to  the  sherifi'. 
This  will  be  common  or  special  baU  according  to  the  nature  of 
the  bail  given  below.  When  special  bail  has  been  given  to 
the  sheriff,  if  the  defendant  fails  to  put  in  proper  bail  to  the 
action,  the  sureties  on  the  former  bail  bond,  or  if  they  are 
irresponsible  persons,  the  sheriff,  become  answerable  to  the  plain- 

Per^^ting  tiff  for  his  claim.  Special  bail  above  must  be  perfected,  if  the 
plaintiff  excepts  to  the  sureties  as  not  sufficient ;  that  is,  the 
sureties  must  appear  before  a  judge  of  the  court  or  a  commissioner 
and  justify,  i.e~  swear  .that  they  are  worth  the  sum  for  which  they 
have  become  bail  over  and  above  all  their  debts.  Bail  below 
need  not  be ,  perfected,  because  the  sheriff  is  responsible  if  he 
takes  bad  bail. 
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1043.  Having  appeared,  the  parties  in   ancient  times  then   pieadings. 
e  oral  statements  of  their  claims,  which  were  noted  down  by  the 

:.  These  were  called  pleadings,  or  collectively  the  parol.  From 
Norman  conquest  till  the  reign  of  Edward  III  the  proceedings  Language  of 
I  in  Norman  French.  In  that  reign  it  was  enacted  that  oral 
3eding8  in  the  courts  of  law  should  be  in  English  but  the- 
•ds  be  kept  in  Latin.  In  1730  English  was  substituted  for 
n  as  the  language  of  the  records,  but  many  of  the  old 
ich  and  Latin  words  and  phrases  have  continued  in  use  as 
aical  terms.  In  the  United  States  legal  proceedings  and 
:ds  have  always  been  in  English. 

The    plaintiff  began    the    pleadings  by   a  declaration,  which  Declaration. 
also  called  a  narratio,  count  or  tale,   containing  a  statement 
[le  facts  of  his  case  and    a    demand   for   the    relief   to  which 
leemed  himself  entitled.      Before   the  defendant  could  be  put  Preliminary 

proof. 

lis  defence  the  plaintiff  had  as  a  general  rule  to  furnish  to 
court  some  sort  oi prima  facie  proof  of  his  claim;  unless 
lid  this,  his  action  was  at  once  dismissed.      Therefore    at  the 

of  his  declaration  he  added  a   formal    offer   to   furnish  such 

f.      This  was  usually  done  by  means  of  witnesses,  who  were       snit. 

d  the  plaintiff's  secta,  suit  or   following.      If  his   claim    was. 

d  upon  a  deed,    he    must   declare    that   he   had   it   in  court     profert. 

was  ready  to  produce  it,  or  in  technical  language  must  make 
'ofert,  or  offer,  of  it.  This  prehminary  proof  required  of  the 
itiff  at  the  time  of  his  pleading  must  be  distinguished  from 
proof  offered  at  the  trial.  Just  as  on  the  original  writ  the  security  foi 
itiff,  before  the  defendant  could  be  summoned  at  all,  had 
ive  security  to  duly  prosecute  his  suit,  so  at  the  time  ef 
ding  he  was  again  called  upon  to  furnish  pledges  for  its 
ler  prosecution  and   for    the   payment   of   any   sums  that  in 

he  failed  in  his  suit  might  be  awarded  against  him  pro 
0  clamore  sua,  either  to  the  defendant  or  by  way  of  fine  to  the 
f.      This    in   time  became  merely  formal,  the  names  of  John 

and  Richard  Eoe  being  entered  as  sureties,    who  were  called     common 

pledges  of 

mon  pledges  oi  prosecution.  prosecution. 

1044,  The  defendant  then  made  his  defence.     This  in  the    Defence  or 

,  litis  contes- 

technical    sense     meant   merely    a    formal    denial    of    the       tatio. 
itifPs  right,  corresponding  to  the  litis    confestatio  of  the  civil 
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Imparlance. 


07»r. 


Voucher, 


law ;  it  was  a  notification  that  the  defendant  intended  to  contest 
the  suit  and  not  to  suhmit  to  the  plaintiff's  claim,  and  in  ancient 
times  it  indicated  in  a  general  way  the  ground  which  he  would 
take.  But  the  defendant's  real  defence  in  the  modern  sense, 
that  is,  his  answer  to  the  deplaration,  was  contained  in  his  plea, 
which  came  later. 

Before  making  his  defence,  however,  the  defendant  had  in 
most  cases  the  right  to  at  least  one  imparlance,  or  licentia 
loquendi,  that  is,  to  have  the  case  postponed  for  a  short  time 
in  order  that  he  might  imparl  or  talk  with  the  plaintiff  and 
try  to  settle  the  dispute  amicably.  K  the  plaintiff  had  declared 
on  a  deed  and  made  profert  of  it,  .the  defendant  before  plead- 
ing could  demand  oyer  of  it,  that  is,  to  have  it  read  to  him, 
the  effect  of  which  was  that  the  whole  deed  was  thereby  incor- 
porated into  the  plaintiff's  declaration,  and  the  defendant  could 
take  advantage  of  any  parts  of  it  which  were  favorable  to  him 
and  which  the  plaintiff  had  not  mentioned.  It  was  at  this  stage 
of  the  proceedings  also  that  the  defendant  might  in  a  proper 
case  pray  in  aid,  or  vouch  iu  another  person  who  for  any  reason 
was  bound  to  assist  him  in  his  defence,  a  case  of  whichh  as 
already  been  mentioned  in  speaking  of  common  recoveries.' 

If  none  of  these  proceedings  were  taken  by  the  defendant, 
or  after  they  were  finished,  the  defendant  put  in  his  plea  con- 
taining his  answer  to  the  declaration. 

1045.  Under  the  common  law  system  of  pleading  the 
parties  were  required  to  go  on  with  their  altercations  until  some 
proposition,  either  of  fact  or  of  law,  which  had  been  propounded 
on  one  side  was  denied  on  the  other.  The  pleadings  would  thus 
present  to  the  court  a  single  clearly  defined  question  for  decision, 
on  the  decision,  of  which  the  rights  of  the  parties  depended  and 
the  whole  case  would  turn.  Such  a  controverted  proposition  was 
called  an  issue,  exitus,  because  there  the  pleadings  ended.  If 
the  defendant  in  his  plea  denied  anything  contained  in  the 
declaration,  an  issue  would  be  reached  at  once.  But  if  he  did 
after  theX.  "°*'  ^^^^  ^*  became  necessary  for  the  plaintiff  to  reply  to  the 
plea ;  and  if  an  issue  was  not  raised  by  the  reply,  the  defendant 
in  turn  had  to  rejoin.  Sometimes  farther  pleadings  were  neces- 
»  See  i  698.  ~         ~  - 


Plea. 


Course  of 
pleading. 


Issue. 
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K     The    names    of  the    successive    pleadings   were  as  follows,    Names  of 
1   party    pleading    alternately:    declaration,    plea,    replication, 
inder,    surrejoinder,    rebutter,    surrebutter.      Beyond   the    sur- 
itter  pleadings  have  never  been  carried. 

A  plea  might,  and  still  niay,   be   a   demurrer,  a  traverse  or    classes  oj 
ilea  in  confession  and  ayoidenoe. 

A  demurrer'"  is  an  objection  or  exception  to  the  declaration    Demurrer. 
the  ground  that  it  is  not  sufficient   in    law,  that  the  plaintiff 
his  own  showing  has  no  cause  of  action  against  the  defendant, 

that,  admitting  all  the  statements  in  the  declaration  to  be 
i,  it  does  not  appear  that  the  defendant  has  done  the  plaintiff 
'  wrong. 

A  traverse  is  a  denial  of  some  or  all    of  the    allegations  in    Traverse. 

declaration. 

A   plea   in   confession    and  avoidance    is    one   in   which  the  Pieaincon. 

^  fession  ajid 

sndant  admits  or  confesses  the  declaration    to    be  true  and  to    avoidance. 

on  its  face  sufficient  in  law,  but  avoids   its    effect   by    setting 

new  facts  not  mentioned  in  it,  which  show  that  the  plaintiff 
no  cause  of  action.  This  is  the  only  Idnd  of  plea  which 
contain  any  new  matter   in    addition   to    the  matter  alleged 

the  declaration. 
A  demurrer  gives  rise  to  an  issue  of  law,  the  question  raised  issues  raised 

°  .  -^        .  by  pleas. 

it  being  whether  the  facts  stated  in  the  declaration  amount 
a,  good  cause  of  action,  which  is  a  question  of  law.  A  traverse 
es  an  issue  of  fact,  whether  some  fact  alleged  really  exists.  A 
I  in  confession  and  avoidance  raises  no  issue,  nothing  asserted 
ane  side  having  been  as  yet  denied  on  the. other ;  so  that  at  com- 

I  law  further  pleadings  were  necessary.  Each  subsequent  plead- 
was  in  like  manner    a    demurrer,    traverse    or  confession  and 

idance,  till  finally  an  issue  was  raised  by  a  demurrer  or  traverse." 

10  From  French  demurer  or  demorer ;  because  the  defendant  stops  and 
3es  to  go  further  in  his  pleading,  on  the  ground  that  the  plaintiff  has 
;ed  nothing  against  him  calling  for  answer. 

II  For  example,  suppose  that  the  plaintiff  sues  the  deftmlSmt  for  running 
him   with   his  horse  and   carriage   in  the  street,  the  declaration  not 

;ing  that  it  was  done   intentionally  or  negligently:  i.e.  the  action  is' 
,  breach  of  the  duty  in  J  690,  on  the  assumption  that  that  is  a  peremptory 
■.    The  defendant  might  make  any  one  of  the  following  defence?. 
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Continuanoes.  1046.     When  the  parties  had  once  been   got  into  court,  the 

proceedings  in  ancient  times  were  expeditious,  and  might  even  be 
finished  in  a  single  day.  K  for  any  reason  the  case  lasted 
longer,  it  was  necessary  that  it  be  continued  or  postponed  to 
another  fixed  day  by  an  order  of  the  court ;  and  so  on  from 
time  to  time  until  it  was  finished.      If  that    was  not  done,  and 

Going  with-  the  parties  were  at  any  time  permitted  to  leave  the  court  "  without 
a  day"  being  fixed  for  their  reappearance,    the    case   was  at  an 

Discontin-  end.  If  this  happened  before  the  final  judgment,  the  case  was 
said  to  be  discontinued.  The  same  was  the  effect,  if  in  issuing 
process  to  get  the  defendant  into  court  each  writ  was  not  issued 
on  the  day  of  the  return  of  the  preceding  writ ;  in  fact  a  discon- 
tinuance occurred  if  at  any  stage  in  the  suit  any  gap  was  left 
between  any  two  consecutive  proceedings  without  a  continuance 
having  been  duly  granted  by  the  court. 

Moaacatton  1047.     In    course   of  time   the  ancient  procedure  was  much 

of  the  old  ■*■ 

^rocesure.  modified,  the  proceedings  preliminary  to  the  trial  no  longer  taking 
place  orally  in  open  court  but  being  conducted   in    writing  in  the 

Appearance,  clcrk's  officc.     Appearance  was  effected  by  simply  entering  a  notice 

of  appearance  with  the  clerk,  which    made   it   possible   to  permit 

the  plaintiff  to  enter   an    appearance    for   the   defendant,  as  has 

Written     been  mentioned,  if  the  latter  refused  to  appear.      The  pleadings 

pleadings,  ...  x-  o 

were  put  into  writing  and  filed  in  the  clerk's  office.  Preliminary 
proof  by  the  plaintiff  was  no  longer  required,  though  the  declara- 

SiAstance  of  defence.  Ibrm  of  pleading. 

1.  That  intention  or  negligence  is  Demurrer ;  raising  the  issue  of 
necessary  to  a  breach  of  the  duty ;  that  law,  whether  intention  or  negligence 
since  the  declaration  does  not  allege  is  necessary. 

either  of  these,  it  does  not  appear  from 
the  declaration  that  the  defendant  has 
been  guilty  of  any  breach  of  duty. 

2.  That  it  was  not  the  defendant  Traverse;  raising  the  issue  of  fact, 
but  some  one  else  who  ran  oyer  the  whether  the  defendant  did  run  over 
plaintiff.  the  plaintifi. 

3.  That  even  if  intention  or  negli-  Confession  and  avoidance,  alleging 
gence  is  not  necessary,  the  defendant's  the  new  fact  that  the  horse  was 
horse  was  running  away  with  him  running  away  and  out  of  control; 
Vrhen  the  injury  happened  and  was  out  raising  no  issue. 

his  control,  so  that  it  was  a  case  of 
inevitable  accident. 
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continued    to    allege    that    the    plaintiff  had   his  deed  ready  Profert  ana 
iourt  or    had    brought    his    suit,    and   the    word  suit  came   to 
regarded  as  denoting   the    action    itself,    which    is   its  modern 
ming.     If  the  defendant  demanded  oyer   of  the  deed,  a  copy      oyer. 

given  him.      The    defendant's    defence  became  a  mere  form, 
10  importance,  expressed  by  a  few  words  prefixed  to  his  plea.     Defence. 
;   the    defendant    "  defends   the   force   and   injury   when  and 
:re    it   shall    behoove    him,"    and    even    this  is    now   omitted. 
)arlances  and  continuances  became    for   the    most   part  merely  imparlances 

*■  "^    and  contin- 

linal.  After  the  defendant's  appearance  the  plaintiff  had  nances, 
srtain  time  allowed  by  law  to  dehver  his  declaration,  and 
I  the  defendant  a  farther  time  for  his  plea,  and  so  on  for 
the  other  pleadings,  and  when  the  pleadings  were  finished 
case  was  put  upon  a  list  of  cases  awaiting  trial  and  tried 
in  reached,  and  these  periods  were  covered   by   purely   formal 


To  the  last  plea  the  plaintiff  might  reply : 

Substmice  of  repUcatim.  Form  of  pleading. 

That  the  facts  set  up  in  the  plea        Demurrer ;    raising    the    issue    of 


lOt  amount  to  what  the  law  con- 
rs  an  inevitable  accident,  and 
efore  are  no  excuse  to  the  defen- 


law,  whether  those  facta  did  amount 
legally  to  inevitable  accident 


That  the  defendant's  horse  was 
running   away   or   out    of    his 
rol. 

That  even  if  the  running  away 
Id  ordinarily  have  made  the  occur- 
e  an  inevitable  accident,  it  ia  not 
1  this  case,  because  the  defendant 
caused  the  horse  to  run  away  by 
negligent  driving. 

To  the  last  replication  the  defendant  might  rejoin . 


Traverse ;  raising  the  issue  of  fact, 
whether  the  horse  was  running  away, 
etc. 

Confession  and  avoidance,  alleging 
the  new  fact  of  the  defendant's  negli- 
gence; raising  no  issue. 


Suhstamce  of  rg'oinder. 

That  the  occurrence  was  none 
less  an  inevitable  accident  because 
lat  negligence. 

That  the  defendant  had  not  been 
igent. 


Form  of  pkadmg. 

Demurrer ;  raising  the  issue  of 
law,  whether  the  negligence  legally 
made  any  difference. 

Traverse ;  raising  the  issue  of 
fact,  whether  defendant  had  been 
negligent. 
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A.ct)UBl  con- 
tinuances. 


Trial  of  issues 
of  law. 


of  fact. 


Tormofthe  coiitinuances  entered  in  the  clerk's  record.  But  the  record  of  the 
"^"^ '  case  continued  to  he  made  up  in  very  nearly  the  ancient  form, 
as  if  the  parties  had  actually  appeared  in  court  and  actual 
continuances  had  heen  granted,  so  that  in  order  to  understand 
even  a  modern  common  law  record  the  ancient  practice  must  he 
known.  Sometimes,  however,  a  continuance  hy  an  order  of  the 
court  is  still  necessary,  as  where  a  case  has  heen  set  down  for 
hearing  on  a  particular  day  and  one  party,  not  heing  ready, 
desires  a  postponement. 

1048.  When  an  issue  of  law  was  raised,  it  was  argued  hy 
counsel  hefore  the  court  in  bane,  and  decided  by  the  court  after  the 
argument;  there  was  no  trial  of  the  case  in  the  strict  technical 
sense. 

Trial  of  issues  If  howevcr  an  issue  of  fact  appeared  on  the  pleadings,  a  trial 
was  necessary  to  determine  the  question  in  dispute.  In  ancient 
times  various  modes  of  trial  were  in  use,  most  of  which  are  long 
since  obsolete  and  need  only  be  briefly  mentioned.  Besides  trial 
by  assize,  which  will  be  treated  of  in  another  place,^^  the  common 
law  modes  of  trial  were  as  follows. 

1049.  Trial  by  record  was  where  a  record  was  pleaded 
by  either  party  as  his  ground  of  action  or  defence,  for  instance 
where  the  plaintiff  sued  to  recover  a  debt  due  by  recognizance, 
or  the  defendant  pleaded  a  former  recoveiy,  that  is,  that  the 
plaintiff  had  already  once  sued  him  and  got  judgment  for  the 
same  cause  of  action,  and  the  other  party  denied  that  any  such 
record  existed.  The  trial  was  by  simply  producing  the  record, 
or  a  certified  copy  of  it  if  it  was  in  another  court,  and  showing 
it  to  the  judge. 

In  trial  by  certificate  a  certificate  from  some  public  officer 
within  whose  official  cognizance  the  matter  lay,  was  accepted  by 
the  court  as  decisive  of  certain  facts.  Thus  the  pecuhar  customs 
of  the  city  of  London  might  be  tried  by  the  certificate  of  the 
mayor  and  aldermen,  transmitted  and  certified  through  the 
recorder;  and  many  ecclesiastical  questions  when  they  happened 
to  arise  in  a  court  of  law,  such  as  whether  a  man  had  been 
excommunicated,  were  triable  by  the  bishop's  certificate,  which  in 


Trial  by 
record.' 


Trial  by 
oertificate. 


"  See  §  1099. 
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Oath  nt 
voire  dire. 


Ordeal. 


oases  was  equivalent  to  tlic  record  of  the  ecclesiastical  courts, 

^h  teclinically  not  such,  those  courts  not  being  courts  of  record 

le  technical  sense. 

1060.     Trial  by  inspection  was  allowed  in  a  few  cases  when  Trmi  by  m- 

,  '       spection. 

^sue  was  as  to  the  physical  condition    of   a    person  or  thing 

ble  of  being  produced  in  court  and    examined  by  the  judges, 

nstance  whether  a  person  was  of  full    age    or   was  an  idiot. 

court  in  such  cases   might,    however,  call  in  other   persons  to 

t  it  in  deciding,  for   instance    physicians,    or    put   the  person 

elf  upon  oath,,  called   an    oath    of  voire    dire    or  veritaiem 

■e,  and  question  him. 

1051.     Trial   by   the  judgment  of   God  had  its  origin  in  a  Trial  by  the 

..  -IT    PI  /^1-p  1  11  11  judgmejit 

■stitiouB  beliei  that  (xod,  ii  properly  appealed  to,  would  inter-  of  God. 
on  behalf  of  him  who  had  right  on  his  side  and  make 
right  manifest.  The  methods  by  which  the  divine  inter- 
ion  was  sought  were  as  strange  as  the  belief  that 
ipted  men  to  seek  it.  They  were  the  ordeal  and  what 
called  wager  of  battle.  The  ordeal  was  used  in  criminal 
,  and  consisted  in  subjecting  the  accused  to  some  physical 
which  if  he  successfully  underwent  he  was  adjudged  inno- 
;  for  instance  whether  he  could  swallow  a  piece  of  bread  or 
le  of  a  certain  size  without  choMng,  or  whether  after  holding 
t  iron  in  his  hand  or  plunging  his  hand'  into  boiling  water 
wound  healed  promptly  and  properly. 
Wager  of  battle,  vadiatio  duelli,  was  used  in  some  prose- 
as  for  felony  and  in  civil  cases  on  writs  of  right.  It  was 
emn  duel  fought  in  the  presence  of  the  court,  in  which  it  was 
)sed  that  Providence  would  always  give  the  victory  to  the  party 
was  in  the  right.  A  party  might  wage  it  in  a  criminal  case 
rson  or  by  his  champion,  but  in  a  civil  case  only  by  champion, 
eason  for  which  latter  rule  was  said  to  be  that,  if  the  parties 
i  it  in  person  and  either  was  killed,  the  suit  would  abate 
tto  judgment  could  be  given.      Henry    II  introduced    a    new 

of  trial  in  real  actions,  by  grand  assize,  which  will  be 
fter  described,  and  trial  by  battle  graduaEy  became  obsolete, 
t  was  not  formally  aboUshed    till    the    reign    of  George  III, 

in  consequence  of  the  defendant  in  such  an  action  claiming 
il  by  battle,  a  statute  was  passed  abolishing  it. 


Wager  of 
battle. 


tors. 
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"Wager  ot  law.  1052.  In  trial  by  compurgation  or  wager  of  law,  vadiatio 
legis,^^  the  defendant  was  permitted  to  rebut  the  plaintifPs  de- 
mand by  his  own  oath,  provided  he  could  bring  into  court  a 
certain  number,  usually  eleven,  of  his  neighbors,  who  were  called 
compurgators,  who  would  swear  that  they  believed  that  he  spoke 
Compnrga-  the  truth.  The  compurgators  were  not  witnesses;  they  did  not 
profess  to  have  any  knowledge  about  the'  matter  in  dispute,  but 
simply  swore  to  their  confidence  in  the  defendant's  veracity.  A 
When  wager  defendant  could  wage  his  law  only  in  actions  of  debt  on 
"allow™  simple  contract  where  the  plaintiff  had  voluntarily  given  credit  to 
him  or  in  detinue  for  the  recovery  of  chattels  voluntarily  en- 
trusted to  him  by  the  plaintiff,  in  which  cases  the  plaintiff 
had  himself,  as  it  were,  admitted  that  the  defendant  was  a 
person  to  be  trusted;  not  in  cases  where  the  debt  or  demand 
was  established  by  a  record  or  deed  or  had  accrued  without  the 
plaintiff's  consent,  as  where  the  debt  was  an  obligation  arising 
form  the  involuntary  reception  of  a  benefit,  and  a  fortiori  not  ■ 
when  the  action  was  for  unliquidated  damages  for  a  forcible  or 
fraudulent  injury,  nor  ever  against  the  King.  Nor  could  an 
executor  or  administrator  be  admitted  to  wage  his  law  when 
sued  in  his  representative  capacity  for  a  debt  of  the  decedent, 
because  he  had  no  personal  knowledge.  In  later  times  com- 
purgators were  dispensed  with,  and  wager  of  law  was  by  the 
defendant's  own  oath.  It  was  abolished  in  England  in  1833 
by  statute,  after  having  been  long  disused. 
Trial  by  paity  1053.     Trial  by  party  witnesses,  v^r  testes,  was  allowed  only 

witnesses.      .  „  J    r        J  y  If  >  .  i 

m  a  few  cases.  A  party  who  had  asserted  or  denied  a  fact  was 
permitted  to  substantiate  his  affirmation  or  denial  by  producing  a 
certain  number  of  witnesses  who  would  swear  to  its  truth.  The 
witnesses  were  not  questioned,  nor  were  witnesses  allowed  to  be 
produced  on  the  other  side ;  but  their  simple  oath  that  the  fact 
was  so  was  taken  as  decisive.  They  differed  from "  compurgators 
in  that  they  professed  to  have  knowledge  of  the  fact  and  swore  to 
that  directly,  not  merely  to  their  belief  in  the  party's  veracity. 
This  mode  of  trial  early  became  obsolete. 


IS  Both  wager  of  battle  aud  wager  of  law  derived  their  names  from  the 
fact  that  ihe  defendant  gave  a  gage  or  pledge  (wcKmot)  to  appear  upon 
the  day  fixed  and  make  the  trial. 
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None  of  tbe  above  methods  of  trial,  except  perhaps  trial  by    American 
ord,  ever,  it  is  believed,  obtained  in  the  United  States. 

1054.     The  mode  of  trial  that  came    to  be  the  regular  and  Trial  by  jury, 
inary  one  in  the    courts  of  common    law,    both    in   civil   and 
minal  cases,  is  trial  fey  jury,    or   as  it  is    often    called,  by  the 
mtry,   per  pais.      The  famous    expression   trial   by    ones  peers 
ans,  except  in  the  case  of  a  nobleman,  trial  by  jury. 

A  writ  called  a  venire  facias  is  issued  to  the  sheriff,  ordering  y^ir,  fada, 
le  to  summon  a  certain  number  of  (Jualified  persons  to  serve  as 
ymen.    He  returns  to  the  court  a  list  of  the  names  of  the  persons 
amoned  on  a  panel  or  slip  of  parchment  or  paper  which  is  annexed   The  panel. 
the  writ,  from  which   the    persons    summoned    are    themselves 
led   the    panel.      The    common   law    practice    was    to   issue   a  common  law 
larate  venire  for  each  case,  and  the  sheriff  selected  such  persons     selecting 

jurors. 

he  thought  fit  from  the   quaJined   inhabitants    of   the  county. 

When  a  new  trial   was   granted   in  an    action,  a  venire  de     vmmdt 
oo  was  isstted  to  summon  another  jury ;  so  that  the  expression  to 
mt  a  venire  de  novo  meant  the  same  as  to  order  a  new  trial, 
the    sheriff  was   interested   in  the  case,    so    that   it   was   not  rmwe  to  the 
)per  for  him  to  be  entrusted   with  the    selection    of  the  jurors, 
;  writ  was  directed  to  the  coronor,  or  if  he  also  was  disqualified 
act,  then  to  two  indifferent  persons    appointed    by   the  court,    To  elisors. 
o  were  called  elisors.      The    modern   practice    is  to   summon  a     Modem 
gle  large  panel  to  serve  for  the  entire  term  or  for  a  part  of  it,     *™°  ^'^' 
m  whom  the  jurors  for  each   case    are    selected   by   lot.      The 
)ice  of  the  panel  in  some  places  is  still  made  by  the  sheriff  and 
others  by  special  officers    appointed   for    that   purpose,   usually 
led  commissioners  of  jurors.     In  the  latter  case  a  list  of  all  the 
lUfied  inhabitants    of  the   county   is   prepared,    and  the   panel 
)sen  from  it  by  lot,    so    that   the   lot   i§   twice .  used,    first  in 
ecting  the  entire  panel  and  then  in  selecting  the  jury  for  each 
16  out  of  the  panel,  so  as  to  obviate  all  chance  of  partiaUty. 

For  important  cases  a  special  or  struck  jury  is  sometimes  struck  inrj 
lered.  In  that  case  the  sheriff  instead  of  selecting  ■  the  panel 
nself  attends  before  the  prothonotary  or  some  proper  officer  of 
;  court  with  his  list  of  persons  qualified  to  serve  as  jurors,  and 
5  officer  in  the  presence  of  the  attorneys  of  both  parties  takes  at 
idom  the   names   of  forty   eight   of  them.     From   these  each 
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attorney  strikes  out  twelve,    and  the    remaining   twenty  four  are 
returned  as  the  panel. 

1055.  In  England  when  the  trial  is  at  nisi  prius,  a  copy 
ffirfprms  of  the  record  of  the  case  so  far  as  it  has  gone,  including  the 
Thetati.    pleadings,  is  made  and  sent  to  the  trial  judge  for  his  information. 

This  is  called  the  nisi  prius  record. 
Dmwing  the  The  procedure  on  a  jury  trial  is  as  follows.     When  the  case 


jury- 


is  called  for  trial,  the  names  of  the  panel  are  written  upon 
separate  slips  of  paper,  put  into  a  box  and  drawn  out  one  by 
one  at  random,  the  first  twelve  drawn  constituting  the  jury  for 
that  case  unless  challenged.  The  first  juror  drawn  is  usually  made 
the  foreman  or  presiding  ofBcer  of  the  jury,  or  else  the  jury  choose 
a  foreman. 

.Challenges.  A  challenge  is  an  objection  made  by  either  party  to  the  jury. 

It    is   either  to   the    array   or    to    the    poll.      The  former  is  an 

To  the  array,  objection  to  the  whole  panel  on  account  of  some  irregularity  or 
illegaHty  in  the  manner  of  summoning  it.  If  the  panel  is  selected 
by  the  sheriff,  the  fact  that  he  is  an  interested  party,  iso  that  the 
venire  ought  not  to  have  been  directed  to  him  but  to  the  coronor 
or  to  elisors,  is  a  good  cause   for  such    a    challenges.     Challenges 

To  the  polls,  to  the  polls,  in  capita,  are  exceptions  to  particular  jurors.  Either 
party  may  challenge  any  number  of  jurymen  for  cause,  that  is,  if 
in  each  instance  he  can  show  some  good  reason  why  <*he  juryman 
ought  to  be  rejected,  such  as  that  he  is  not  by  law  qualified  to 
serve  upon  a  jury,  that  he  is  related  to  one  of  the  parties  or  is 
interested  in  the  case,  or  that  he  has  some  prejudice  or  bias  or^ 
has  already  formed  such  a  rooted  opinion  upon  the  matter  in 
dispute  as  will  be  likely  to  prevent  him  from  making  an  impartial 

Difficulty  In  decisiou.     In  important  criminal  trials,  where  much  public  interest 

ohtaining 

iuries.  has  bceii  aroused  or  local  or  political  interests  are  involved,  there 
is  often  much  difficulty  in  obtaining  a  fair  and  unbiassed  jury. 
Sometimes  the  court  finds  it  necessary  to  change  the  place  of  the 
trial  to  another  county  on  this  account.  The  mere  fact  that  a 
Preoonoeiyed  jurymau  has  abcady  some  knowledge  of  the  matter  in  dispute,  or 
Vjuior.  bas  even  formed  an  opinion  upon  it,  is  not  a  sufficient  reason 
for  excluding  him,  if  he  declares  and  the  court  believes  that  his 
opinion  is  not  so  fixed  that  he  can  not  decide  the  case  fairly 
according  to  the  evidence.    As  has  often  been  said,  in  these  days 
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iwspapers  a  mp,n  who  did  not  read  the  news  of  the  day  and 
Qot  some  sort  of  opinion  on  matters  of  public  interest  would 
ibly  be  too  stupid  -and  unintelligent  to  be  fit  to  serve  on  a 
at  all.  But  in  their  desire  to  secure  an  impartial  jury  the 
3  have  gone  a  great  way  in  excluding  jurymen  on  the  ground 
econceived  opinion,  sometimes  too  far.      The  court  or  either  Examination 

may  put  questions  to  a  juryman  for  the  purpose  of  finding    ""'^  *'"• 
vhether  any  ground    of  objection    to  him    exists,    and  if  the 

so  orders  he  may  be  sworn  on  the  voire  dire'*  before  being 
ioned  The  court  decides  whether  to  accept  or  reject  a  jury^- 
who  is  challenged.  Besides  challenges  for  cause,  each  party  Peremptory 
owed  a  certain  member,  usually  in  civil  cases  two,  of  peremp- 
challenges ;  that  is,  he  may  challenge  two  jurors  without 
5  any  reasons  for  his  objec?tion,    and  jurymen    so  challenged 

be  excluded.    If  any  one  of  the  persons    drawn  is  excluded 

challenge,  another  name  is  drawn  from  the  box.  If  by 
n  of  challenges  or  the  failure  of  jurors  to  appear  a  full  jury  Taiesmenj 
lot  be  made  up  out  of  the  panel,~  additional  persons  called 
men'*  are  summoned ;  in  trials  at  nisi  prius  they  may  be 
I  de  circumstantibus,  from  among  such  qualified  persons  as 
en  to  be  present.  Sometimes  the  court  will  postpone  the 
and  order  a  new  panel  to  be  summoned.  When  twelve 
!  have  been  secured,  they  are  empanneled,  that  is,  appointed  to  Empaneling. 

on  that  jury,  and  sworn  to  give  a  true  verdict  according  to 
vidence,  whence  the  name  jury  (j'urata)  and  jurors  (Juratores). 
al  jury  regularly  consists   of  twelve   men ;    but   if  the   court  jury  oi  less 
all  the  parties  consent,  the  trial  may  proceed  with  a  smaller 
)er.      If  when    a  trial  is  partly   finished  the  parties  for  any 
n  wish  not  to  go  on    with  it,  a  juror  may  be  withdrawn  by 
onsent  of  the  court,  which  puts  a  stop  to  the  trial. 
1056.     The  counsel  for  the    party  having   the  affirmative  of  Opening  th« 
3sue,  usually  the  plaintiff,  first,  opens  his  case  by  an   address 
e  jury  containing  such  explanations    as  he    thinks   necessary, 
[len  adduces  his  evidence.     After  putting  in  all  his  evidence    Evidence, 
larty  rests  his  catse,  i.e.  announces  that  he  has  finished ;  and     Besting. 

.  See  i  1050. 

From  Latin  iaks,  because  they  must  be  such  persons  as  are  qualified 
(re  on  juries. 
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The  adverse  the  Other  party  then    opens  his  case  and   produces   his    evidence. 
"*"•        When  he  has  rested,  the  former  party  may  put  in  more  evidence  in 

Eeiattai.    rebuttal  of  any  new  matter  brought  in  by  his  opponent.    The  other 

party  may  in  turn  rebut,  if  any  thing  new  is  adduced  against  him. 

gnrnmingup.  When  the    evidence   is   finished   the  counsel   for  the  parties 

sum  up  the  case  in    speeches    to  the   jury,  after  which  the  judge 

dehvers  a  charge  to  the  jury,  in  which  he    instructs   the   jury   as 

The  charge  to  to  the  law  applicable  to  the  case  and,  if  he  thinks  fit,  comments 

^'""^     upon  the  evidence.     But   he  has   no    right  in   ordinary   cases  to 

direct,    or   even  to  advise,  the   jury  how   they    shall   decide,   the 

decision  of  questions    of  fact   being   their    own    peculiar  province. 

Directing    But  if  ou  any   essential   point,    the    decision    of  which    must  be 

a  Terdiot.  ^^^.^gj^g  ^f  ^j^g  entire  Case,  one  party  produces  no  evidence  at  all 
or  the  evidence  of  both  sides  agrees,  so  that  there  is  no  conflict 
upon  the  point,  then  the  decision  of  the  case  becomes  a  matter 
of  law  for  the  court,  and  the  judge,  instead  of  leaving  it  to  the 
jury,  will  direct  a  verdict  to  be  entered  for  the  party  entitled 
to  it.  A  case  ought  not  to  be  left .  to  the  jury  unless  there  is 
some  disputed  question  of  fact  to  be  decided. 

Formerly  the  same  result,  namely  the  withdrawal  of  the  case 

Demurrer  to  from  the  jury  and  its  decision  by  the  judge,  m%ht  be  attained  by 
a  demurrer  to  the  evidence.  When  one  party  had  finished  his 
evidence  the  adverse  party  might  admit  the  truth  of  every  thing 
that  the  other  had  attempted  to  prove  by  his  evidence,  but  assert 
that  the  facts  so  proved  were  not  in  law  sufficient  to  establish  the 
other's  contention,  and  request  the  court  to  decide  in  his  favor  as 
if  his  opponent  had  produced  no  evidence  at  all.  This  proceeding 
is  now  nearly  obsolete. 

The  verdict.  1057.    If  a  vordict  is  not  directed,  the  jury  after   receiving 

the  judge's  charge  retire  to  some  private  place,  to  which  no  one  but 
themselves  must  be  admitted,  and  settle  upon  their  verdict  (veredic- 
tum)  which  must  be  unanimous.  The  jury  in  civil  cases  are  bound 
to  decide  according  to  the  preponderance  of  evidence  ;  that  is,  it  is 
not  necessary  that  facts  should  be  so  fully  proved  as  to  remove  all 
possibility  of  doubt.  A  fact  is  sufficiently  proved  for  legal  purposes 
when  its  existence  is  made  more  probable  than  it-s  non-existence." 
In  ancient  times  the  jury  were  to  be  kept  locked  up,  without 
>6  But  see  j  1260.  ~" 
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t,  drink,  fire  or  candle  unless  by  permission  of  the  judge,  till 
agreed,  and  might  even  be  carried  around  the  circuit  from 
3  to  place  in  a  cart.  But  now  they  are  usually  treated 
severely,  and  in  ordinary  cases  are  allowed  to  go  to  their 
es  when  the  court  adjourns  for  the  day ;  and  even  when  this 
ot  permitted,  they  are  provided  with  such  things  as  are  nece's- 
to  their  comfort  during  ^  their  detention,  being  usually  sent  to 
3  hotel  in  charge  of  an  officer,      K  they    can  not  agree,    the  Disagreement 

°  •'  ,       o       >  o£  the  jury. 

fc  will  discharge  them ;  in  which  case  the  whole  trial  goes  for 

ing  and  the  case  must  be  tried  again  before  another  jury. 

If  the  iury  agree,  they  return  to  the  court  and  announce  their   Announce- 

■        ,         ',  1-       /.     ,     •      n  T^.  ,  ■  mentofthe 

ict  by  the  mouth  oi  their  foreman.      Either   party,    however,     veraict.^ 
a  right  to  have  the  jury  polled,  that  is,  to  have  each  juryman 
d  separately  whether  he    agrees   to  the  verdict.      The  verdict 
ither  general  or  special.     A  general  verdict  in  criminal  cases  is     General 

°  ^  °  verdiot. 

3ly  that  the  accused  person  is  guilty  or  not  guilty ;  in  civil  cases 

I  a  verdict  simply  for  the  plaintiff  or  for  the  defendant,  with  a 

Jment  of  the  amount  of  damages,  if  damages  are  given.     In  a     ^^^^f 

ial  verdict  the  jury  state    at  large    such  facts  as   they  find  to 

3  been  proved,  and  leave    it  to  the  court  to  decide    on    those 

3  for  which  party  judgment  should  be  given.     A  verdict  subject  Veraiotsub- 

.-  1.1  -1  -n'l-  jecttothe 

ae  opinion  of  the  court    on  a    special   case  is  where  the  jury    opinion  of 
generally   for    the    plaintiffj    but    add    a    special  finding    of 

lin  facts  with  a  proviso  that  if  on  those  facts  the  court  thinks 
the  verdict  should  be  for  the  defendant,  it  may  be  so  entered ; 

1,  the  court  having  passed  upon  the  question,  a  general  verdict 

itered  for  one    party   or  the    other,   the   special    finding    not 

g  upon  the  record  as  an  ordinary  special  verdict  does. 

1058.  The  history  of  what  is  done  at  the  trial  is  added  in   The  posted. 
land    to  the  niai  prius  record,  and  is  sent  back   to  the  clerk 

tie  court  to  be  by  him  inserted  in  the  record  of  the  case.  This 
)L7  begins  with  the  statement  that  "  afterwards  "  the  parties 
;ared  at  the  time  and  place  of  trial,  from  which  it  is  known 
he  postea.  This  is  sent  back  by  the  hand  of  the  successful 
y ;  so  that  to  give  the  postea.  to  a  party  means  to  dedde  in 
favor. 

1059.  If  at  any  time   in  the    course  of  the  trial  the  judge  Errors  ot  the 

■^  .  irial  judge. 

mits  any  error,  for  instance  if  he  improperly  accepts  or  rejects 
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a  juiyman  who  is  challenged  or  any  evidence  offered  by  either 
party,  or  if  he  charges   the  jury   incorrectly,    the  party  prejudiced 

Exceptions,  by  the  erroneous  ruling  should  at  once  except  to  it,  that  is,  call 
the  attention  of  the  judge  to  it  in  order  that  he  may  have  an 
opportunity  to  correct  it,  and  declare  that  he  excepts  or  objects 
to  it.     If  he  does  not  except,  he  is  presumed  to  acquiesce  in  the 

What  may  be  ruKng   and  'cau  not  afterwards  complain  of  it.     But  a  decision  of 

eicep  0.  ^^^  judge  in  a  matter  as  to  which  he  has  a  discretionary  authority 
generally  can  not  be  excepted  to  or  reviewed  elsewhere,  but  is 
final,  e.g.  in  most  cases  a  refusal  to  grant  a  postponement  of  the 
trial  at  a  party's  request. 

Prooeeaings  1060.    After  a  trial  the  judgment  could  not  at  common  law 

between  trial  -i  -i       t  n  n  t» 

Bndjndg.    be  entered  until   the   followmg  term.     Between  the   verdict   and 

ment.  _  °  _ 

the  judgment,  or  at  present  in  the  United  States  even  after 
judgment,  the  party  against  whom  the  verdict  was  given  has  an 
opportunity  to  make  various  motions,  the  effect  of  which  if  successful 
will  be  to  prevent  judgment  against  him.  Such  motions  are  of 
two  classes,  (1)  for  matters  apparent  upon  the  record,  and  (2)  for 
matters  dehors  or  extrinsic  to  the  record. 
Motion  in  Of  the  first  Mud  is  a  motion  in  arrest   of  iudgment,   which 

axreat  of  j      o  / 

jndgment.  is  an  a,pplication  to  the  court  by  the  defendant  after  a  verdict 
against  him  to  arrest  or  stop  the  judgment  that  would  regularly 
be  entered  for  the  plaintiftj  on  the  ground  that  the  declaration 
varied  from  the  writ  or  that  it  was  not  sufficient  in  law.  Such 
a  motion  can  be  made  only  for  some  defect  in  the  declaration 
for  which  the  defendant  might  have  demurred  to  it  in  the  first 
place.  But  as  a  defendant  was  formerly  not  allowed  both  to 
demur  and  plead,  if  he  thought  that  he  had  a  good  defence  both 
on  the  facts  and  the  law,  he  would  usually  first  plead,  and  then 

fe^Ssoffo™.^^.^^^*^°  °°  ^^^  P^®^'  ^^^^  to  *bi8  motion.  But  such  a  motion 
will  not  avail  for  any  mere  defect  of  form,  nor  even  for  a 
defect  of  substance  if  that,  consisted  merely  in  the  omission  to^ 
state  some  fact  which  the  plaintiff  actuaUy  proved  at  the  trial 
and  without  the  proof  of  which  the  verdict  could  not  have  been 
rendered.  Such  defects  are  said  to  be  cured  by  the  verdict. 
Oost»  Also  the  party  who  moves  in  arrest,  even  if  successful,  must  still 
pay  eosts,  because  he  ought  to  have  demurred  in  the  first  place 
and  saved  the  expense  of  a  trial 
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A  motion  for  judgment  non  obstante  veredicto  is  very  similar  Judgment 
motion  m  arrest,  it  may  be  made  where  one  party,  attempt-  vmndo. 
n  his  pleading  to  confess  and  avoid  his  opponent's  previous- 
ling,  does  not  allege  a  matter  sufficient  to  avoid  it ;  in  which 
even  though  the  facts  alleged  by  him  are  found  by  the  jury 
)  true  and  a  verdict  on  the  issue  of  then-  truth  has  been 
I  in  his  favor,  still  he  ought  not  to  have  judgment,  because  he 
wnfessed  the  truth  of  his  adversary's  previous  allegations  and 
jet  up  nothing  suffieieht  against  them.  Here  too  the  plea 
infession  and  avoidance  ought  rather  to  have  been  demurred 

When  by  the  mistake   oi  the   pleaders   the   issue   has  been   Eepieader. 
i  on  some  poiut  which    is   wholly  immaterial,    so  that   even 

that  point  had  been  decided  by  the  verdict  the  court  can 
mow  for  which  party  it  ought  to  give  judgment,  as  if,  for 
nee,  in  an  action  against  an  executor  on  a  contract  made  by 
estator  he  pleads  that  he  himself  made  no  such  contract,  a 
m  for  a  repleader  is  proper,  and  the  court  will  order  the 
Bs  to  plead  anew,  beginning  at  the  point  where  the  mistake 
red. 

A  motion  for  a  new  trial  is  made  for  some  cause  that  does  New  trial, 
ippear  upon  the  record,  e.g.  for  some  error  committed  by  the 
!  at  the  trial  to  which  the  party  making  the  motion  duly 
)ted  at  the  trial  or  for  misconduct  of  a  juryman,  or  if  the 
ct  or  the  amount  of  damages  awarded  is  so  plainly  wrong 
unsupported  by  the  evidence  as  to  raise  a  violent  presumption 
the  jury  have  been  influenced  by  passion  or  prejudice  or  have 
1  into  some  serious  error.  If  there  is  room  for  any  reas- 
le  doubt  about  the  matter,  the  court  will  not  grant  a  new 
merely  because  it  thinks  the  verdict  wrong;  the  error  must 
•OSS  and  plain.  -  Nor  wUl  a  new  trial  be  granted  even  for 
iibted  error,  if  the  court  is   satisfied  that  notwithstanding  the 

substantial  justice  has  been  done.  It  may  also  be  granted 
le  gro'uad  of  newly  discovered  material    evidence    which   the 

could  not  by  the    use  of  due  diligence    have    discovered  in 

to  use  it  on  the  trial. 
All   these    motions    are    made"  to    the    court    in    banc.     If  Practice  on 

euch  motions 

ground  of   the    motion    does    not    appear    upon   the  record, 
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and  is  within  the  knowledge  of  the  trial  judge,  as  where  it  consists 
in  a  ruling  by  him  or  an  alleged  error  in  his  charge  to  the 
jury,  he  makes  a  certificate  stating  the  facts;  if  it  is  not 
within  his  knowleege,  as  in  the  case  of  misconduct  of  a  juror  in 
the  jury  room,   the   facts    are    presented   in    affidavits   made  hy 

Euienm."  persons  who  have  knowledge.  On  the  motion  being  made  the 
court  makes  a  rule  nisi,  or  a  rule  to  show  cause,  i.e.  a  conditional 
order  that  the  motion  shall  be  granted  unless  (nisi)  on  a  day 
fixed  the  other  party  shows  cause  why  '  it  should  not  be.  On 
that    day    the    parties'    coimsel    appear    before    the    court    and 

Euiemade   arguc   the  point,  and  the  court   either    makes   the   rule  absolute, 

absolute  or         °  '^  .  .  •     j-     i.  xu  i 

alBoiwrged.  j_e.  makes  an  order  granting  the  motion,  or  oiscnarges  the  rule, 
i.e.  denies  the  motion. 

Judgment,  1061.    H  the  vordict  is  not  set  aside  in  some  one  of  the 

ways  above  mentioned,  judgment  is  given  accordmg  to  the 
verdict.      But  in  some    cases  judgment    may  be  given  without  a 

Discontin-  verdict.  A  discontinuance  is  "where  the  plaintiff  has  failed  to 
appear  or  take  any  necessary  step  m  the  suit  at  the  proper  time. 
Estroicit.  A  retraxit  differs  from  a  discontinuance  in  that  it  is  the  deliberate 
voluntary  vsdthdrawal  of  his  suit  by  the  plaintiff,  whereas  a  dis- 
continuance may  be  due  to  mere  carelessness  or  accident.      Under 

Nonsuit,     the  old  law  it  was  necessary   for  the    plaiatiff  to    be    present   in 

court  in  person  or  by  attorney  when  the    verdict  was  announced, 

"  in  order  that  he  might  answer  for  the  amercement  due  from  him  to 

the  king  if  he  failed  to  maintain  his  case.    K  on  being  called  he  was 

not  present,  he  was  said  to  be  nonsuited;  and  the  case  was  dismis- 

^nonsStf  ^^^-  Therefore  sometimes  when  he  perceived  that  he  had  failed  to 
prove  his  case  he  would  intentionally  stay  away  and  permit  him- 
self to    be   called  or  nonsuited.      The  practice  has  been  recently 

Ordering  a  introduced  by  statute  for  the  court  to  order  a   nonsuit  as  soon  as 

nonsuit.  *' 

the  plaintiff  has  rested  his  case,  without  the  defendant's  putting 
in  any  evidence,  when  the  court  is  satisfied  that  the  plaintiff  has 
so  entirely  failed  to  prove  his  case  that  a  verdict  for  him  if  given 
would  have  to  be  set  aside,  in  which  case  it  would  simply  be  a 
waste  of  time  for  the  court  to  go  on  and  hear  the  defendant's 
side  of  the  case.  A  motion  for  a  nonsuit  has  taken  the  place 
■^dwcmSi""  "f  the  old  demurrer  to  evidence.  On  a  discontinuance,  retraxit 
"ornoMui™'  or  nonsuit  judgment   is   rendered   for  the  defendant ;    but  as  no 
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ion  has  been  made    on  the    issue    involved    in  the  suit,  that 

not  become  res  adjudica,  but  the  plaintiff  is  at   liberty   to 

;  another  action  for  the  same  cause,  so  that  such  a  judgment 

!S  unfavorable  to  the  plaintiff  than  a  judgment  on  the  merits, 

(fhich  reason  a  plaintiff  sometimes  suffers  a  nonsuit  voluntarily 

I  he  finds  that  for  some  cause,  e.g    absence  of  his  witnesses, 

in  not  succeed    in  his    action   but   thinks    that  he    might  do 

r   another   time.     K  the    defendant    on   his    part  omits  to     Default. 

ar   or    do    any   act    at  the  prope    time,  he  is  said    to   make 

lit,   and  judgm.ent   is   given    against   him    by   default.     This  ■'^"^^^^t  ™ 

nent,   unlike  one  on  a  nonsuit,  is   conclusive,    the    defendant 

;   taken    to    have    confessed   the   plaintiff's   right;    otherwise 

iefendant  might   put    off  the  plaintiff's  recovery  indefinitely 

epeated    defaults.      If  a  discontinuance,  nonsuit  or  default  is    opening  a 

*■  '  _  nonsuit  or 

red   by   inadvertence   or    accident,    the  court  on  motion    will     aef""!'. 
lly  open  it  and  resucitate  the  case  on  just  terms,  and  permit 
be  tried. 

1062.  A  judgment  may  also  be  rendered  against  a  party  confession 
lis  own  consent,  in  which  case  he  is  said  to  confess  ''  '°™' 
nent.      Such    a    consent    may    be    given    by    an    agent    or 

ney   appointed   for   that   purpose    by  a  deed.      A  power   of 

ney   to   confess  judgment  is  called   a   cognovit   actionem,  or 

[y    a  cognovit.     It   is    a  very  common    form  of  security   for     Cognovit, 

sbt.       The    debtor    appoints    the    creditov    his    attoriley    to 

ss  judgment  against  him   for   the    amount    of   the    debt  if 

i  not   paid    when   it   falb    due,    by    which    the    delay    and 

Qse  of  a  suit  is   avoided.    If  the  creditot  makes  an  improper 

)f  the  cognovit,  the  court  on  the  motion   of   ths   debtor   will 

;e    the  judgment    or   stay,    i.e.  stop    or   forbid,    its    enforce- 

;,    and   may   even   punish  the  creditor  as  for  a  contempt  of 

1063.  Judgments  are  either  interlocutory  or  final.     A  final   riuaijuag. 
nent  is  one  which,  unless  it  is  reversed   upon   appeal   or  set 

on   motion,    finally   determines    and    disposes   of  the  entire 
a.     This  is  the  ordinary  kind  of  judgment.     An  interlocutory  interfoontorj 

.  ...  judgment. 

nent  is  one  that  is  given  at  an  earlier  stage  m  the  action, 
ing  some  particular  question,  but  leaving  further  proceedings 
to  be  had  for  a  fnll  disposal  of  the  case.     Thus  a  judgment 


of  damages. 
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in  an  action  of  account  that  the  defendant  do  ^account,  after 
which  the  account  is  to  be  taken  before  auditors,  is  an  interlocutory 
judgment,  so  is  a  judgment  for  the  plaintiff  on  a  demurrer  in 
an  action  for  unliquidated  damages,  the  amount  of  the  damages 
not  yet  being  known.  ^  ' 

When  after  an  interlocutory  judgment  the  amount  of  dam- 
ages remains  to  be  ascertained,  this  may  be  done  by  the  court 
Inquest,  itself  with  the  assistance  of  a  jury,  or  in  some  of  the  United 
States  without  a  jury,  in  the  form  of  an  ordinary  trial,  which 
is  called  an  inquest  or  hearing  in  damages.  But  in  most 
places   the   court   will   not  take   the   time   to    do  this;  and   the 

Writ  of  ad  usual  practice  is  to  issue  a  writ  of  inquiry,  or  ad  quod  dam- 
num,  directed  to  the  sheriff,  ordering  him  to  summon  a 
jury,  inquire  into  the  amount  of  damages  and  report  them 
to  the  Court  A  trial  on  the  question  of  damages  is  then 
had   before   the   sheriff's  jury,    the    sheriff  or    his  deputy  presid- 

Damageaon  ing   in    placc    of  the   judge.      When  the    defendant   makes   de- 

default.       r     ^       •       •         1  n  n  •  •     i 

lault  it  IS  also  often  necessary  before  entering  any  judgment 
to  take  an  inquest  or  issue  a  writ  of  injury  to  ascertain 
the  amount  of  the  damages.  By  his  default  the  defendant 
admits  that  the  plaintiff  has  a  cause  of  action  against  him 
and  is  entitled  to  recover  some  damages,  but  not  the  amount  of 
the  damages. 
Docketing  A  judgment   when   entered   is    dockeied,    that    is,    an   ab- 

jadgments.      .        .        j.     .        .  -      . 

stract  ot  it  IS  entered  m  a  book  called  a  docket,  and  it 
then  become  a  lien  on  land  as  already  described."  The  re- 
judgmeutf  cord  of  the  whole  case,  including  the  final  judgment,  i^ 
often  called  the  judgment  roll.  It  is  written  out  or  enrolled 
by  the  clerk,  formerly  on  parchment,  after  the  entry  of  the 
judgment  from  memoranda  kept  by  him  during  the  pro- 
ceedings, and  the  roll  ii'  preserved  in  the  archives  of  the  court. 
At  common  law  it  could  aot  afterwards  be  altered  or 
amended. 

Costs.  1064.    By  various  statutes  ancient  and  modern  the  successful 

party  is  entitled  to  recovei  from  the  other  the  costs  of  the  suit, 
which  are  inserted  in  the  judgment.     These  are  certain  allowances 

1'  See  I  663. 
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money  to  defray  the  expenses  of  the  suit.  They  are  usually 
id  by  statute,  but  are  sometimes  to  some  extent  left  to  the 
iretion  of  the  bourt.  The  successful  party  makes  up  a  bill  of 
B,  and  if  the  parties  can  not  agree  upon  the  items  and  amounts, 
s  taxed  or  settled  by  the  clerk,  or  by  a  jadtge  if  the  clerk's 
ation  is  unsatisfactory  to  either  party. 

1065.  Appeals    in   the    proper  sense  were   unknown  to  the    Appeaii. 
imon  law;   but  there  were  certain  proceedings  partaking  more 

less  of  the  nature  of  appeals. 

A  writ  of  deceit  was  a  proceeding   formerly   in    use   in    the  wnt  of  deceit 
rt  of  Common  Pleas,  but  now   abolished,    to   reverse    a  judg^ 
at  for  the  possession  of  lands  or  tenements  obtained  by  fraud 
deceit. 

A    writ    of  audita    querela   lay   where    after  the  jm^ment  Audita  gMreia 
le  new  fact  had  arisen  by  reason  of  which  the  judgment  ought 

to  be  enforced,  though   it    still    stood  undischai^ed  of  record ; 

instance  if  the  parties  had  made  an  accord/-  and  satisfaction. 
3  writ,  which  was  an  original  writ  from  Chancery,  was  directed 
the  court  that  rendered  the  judgment.  It  stated  that  the 
iplaint  of  the  defendant    had   been  beard,    and    then,  setting 

the  matter  of  the  complaint,  ordered  the  court  to  summon 
parties  before  it,  and  having  heard  then-  allegations  and 
iplaints,  to  cause  justice  to  be  done  between  them.  If  sufficient 
ands  for  so  doing  appeared,  the  court  would  order  the  judgment 
be  dischai^d  of  record.  But  at  present  the  rehef  can  gene- 
y  be  given  by  the  court  upon  a  mere  motion,  so  that  this 
t  has  fallen  into  disuse. 

1066.  A  writ  of  error  is  the   general  common  law  method  writ  of  error 
reversing  erroneous  judgments.     It  lies  only  to  correct  errors  of 

' ;  a  wrong  decision  on  a  question  of  fact,  e.g.  an  incorrect  verdict, 
lerally  can  not  be  corrected  at  all,  except  by  granting  a  new 
,1  as  has  been  explained,  the  law  considering  that  an  appeal 
n  one  jury  to  another  jury  would  be  futile,  the  second  jury 
ttg  no  more  Ukely  to  decide  correctly  than  the,  first.  The  writ  Errors  appa- 
tor  errors  apparent  upon  the  record,  and  in  ancient  times  could  record, 
had  for  any  error,  even  for  a  mere  mistake  of  the  clerk  in 
king  up  the  record,  the  law  not  permitting  a  record  to  be  altered 
an  once  made  up  and  enrolled.      But   in   modei-n   times   such 
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mistakes  are  amendable  on  motion  by  order  of  the  comi;,  and 
writs  of  error  are  confined  to  cases  of  actual  error  in  the  court's 
prooedure  dedsions.  A  proceeding  in  enor  is  in  form  a  new  action 
"*""■  begun  in  the  higher  court  by  the  party  against  whom  the  judg- 
ment has  been  Tendered  below,  who  is  called  the  plaintiff  in 
error.  It  is  begun  by  an  original  writ,  directed  to  the  judges  of  the 
court  that  rendered  the  judgment  complained  of,  commanding  them 
to  send  the  record  to  the  higher  court  for  the  purpose  of  having  the 
error  corrected.  To  this  writ  the  judges  make  a  return  contain- 
ing a  complete  copy  of  the  record,  and  send  this  with  the  writ 
to  the  higher  court.  The  other  party,  called  the  defendant  in 
error,"  is  then  summoned  to  appear  in  the  higher  court  and 
hear  read  the  record.  The  plaintiff  in  error  makes  a  declaration 
in  error,  which  however  differs  from  an  ordinary  declaration  in 
containing  not  a  statement  of  facts  but  an  assignment  of  errors, 
that  is  a  specification  of  the  points  in  which  the  error  is 
alleged  to  consist,  which  must  appear  upon  the  record  itself. 
The  defendant  pleads  that  there  was  no  error.  Thus  there 
is  raised  an  issue  of  law^  after  hearing  argument  on  which 
the  court  gives  .judgment  affirming  or  reversing  the  judgment 
of  the  court  below. 

Errors  not  1067.    But    there    are    many   errors    which   may    be    corn- 

apparent  on       ^  *"  *' 

the  record,  mitted  by  the  court  below  which  would  not  regularly  appear  upon 

the  record.  Such  are  most  erroneous  decisions  of  the  judge  on 
a  trial  with  a  jury.  The  record  of  the  trial  contains  only  the 
date  and  place  of  the  trial  and  the  verdict ;  it  does  not  contain  the 
evidence,  the  ruHngs  of  the  court  at  the  trial  nor  the  judge's  charge 
to  the  jury.  To  enable  these  errors  to  be  reached  and  corrected 
by  a  writ  of  error,  the  party  prejudiced  by  the  erroneous 
decision,  if  he  duly,  excepted  to  it  at  the  time,  is  permitted 
exSptious.  *°  P^^P^"^^  *  ^^  °^  exceptions,  containing  his  exceptions  and  so 
much  of  the  history  of  the  trial  and  the  evidence  as  is  neces- 
sary to  explain  the  exceptions,  which  bill  having  been  allowed, 
that  is,  certified  to  be  a  true  account    of    what   took   place,    and 

*8  If  the  writ  of  error  is  brought  by  the  defendant  below,  the  names 
of  the  parties  below  will  be  reversed  in  the  title  of  the  proceedings  in 
error,  thus  the  case  of  Smith  vs.  Jones  in  the  court  below  will  become 
Joueti  va.  Smith  in  error. 
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led  by  the  judge,  is  annexed  to  the  record  and  sent  up  with 
;o  the  higher  court  on  the  writ  of  error.  Thus  by  means  of 
rat  of  error  any  decision  upon  a  point  of  law  made  by  the 
rt  at  any  stage  of  the~action  can  be  brought  for  revie^C 
ore  the  appellate  court. 

1068.  There   is   also   another   writ   of  error  to   reverse  a  wnt  of  eiTor 

coram  nohis, 

gment  on  some  ground  of  fact  not  appearing  upon  the  record 
I  not  embraced  in  the  issue  passed  upon  by  the  jury,  but 
3se  existence  makes  the  judgment   voidable,  as  for  instance   if 

defendant,  being  an  infant,  has  appeared  by  his  attorney 
;ead  of  by  his  guardiaii.  This  writ  is  brought  in  the  same 
rt  that  rendered  the  judgment,  because,  the  fact  never  having 
n  brought  to  the  attention  of   the  court  before,  and  not  hav- 

been  passed  upon  by  it,  that  court  has  been  guilty  of  no 
)r,  so  that  there  was  no  inconsistency  in  asking  it  to  reverse 
own  judgment.  This  writ  was  called  a  writ  of  error  coram 
is  in  the  King's  Bench,,  or  coram  vohis  in  the  Common  Pleas, 
ause  the  record  is  stated  to  remain  before  us  (the  King)  or 
ore  you  (the  judges)  and  is  not  removed  to  a  higher  court. 

1069.  A  judgment  of   a   court    not  of  record  can    not   be    anwmri.  ■ 
lewed    upon    a    technical    writ   of  error,    because    there  is  no 

)rd  to  be  sent  up.  But  a  writ  of  false  judgment  or  in  later 
es  of  certiorari,^*  was  used  with  the  same  practical  effect. 

1070.  A   judgment   of  a  court  of  common  law  is  enforced   Execution, 
a  writ  of  execution.     This   is  a  judicial  writ,  or  final  process, 

jcted  to  the  sherifE  and  commanding  him  to  carry  the  judg- 
at  into  effect.  It  is  issued  by  the  clerk  of  course,  without  any 
cial  order  of  the  court.  But  after  the  lapse  of  a  certain  time 
n  the  rendition  of  the  judgment  an  order  of  the  court  ia 
essary,  because  it  is  supposed  that  a  judgment  which  has  been 
ered  to  lie  fot  a  long  time  unenforced  may  have  been  in  some 
r  satisfied.  This  period  is  usually  from  three  to  five  years. 
)  iudgment  creditor  must  then,  if  he  wishes  for  execution,  iake    Eemai  oi 

•>    ^^  _  '  '  judgment. 

a  writ   of   ^cire  facias  or  some    equivalent  process,  ordering, 
judgment  debtor  to  show  cause    why   an  execution  should  not 
issued.     If  no  reason  to  the  contrary  is  shown,  the  court  will 
at  the  execution.     This  is  called  reviving  the  judgment. 
M  See  i  936.  ~  ''  ^~ 
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The  most  important  kinds  of  executions  are  the  following. 

aah^cfatia..  1071.     A  judgment    for   the    recovery   of  land   is  enforced 

by  a  writ  of  habere  facias  eeizinam  or  habere  facias  posseesionem, 
accordingly  as  the    estate   recovered   by  the   plaintiff  is  freehold 
or   not,  under   which   the  sheriff,    by   force   if  necessary,   expels 
the  intruder  and  puts  the  plaintiff  into  possession  of  the  land. 
omia^ad  1072.    On   a  judgment  for   money   only,   if  it   is   a   case 

"  '  '  where  imprisonment  of  the  defendant  is  permitted  and  in  which 
the  mesne  process  might  have  been  a  capias  ad  respondendum 
or  some  equivalent  writ,  a  writ  of  capias  ad  satisficiendum 
(ca.  sa.)  is  available  as  final  process,'  under  which  writ  the 
defendant  is  arrested  and  imprisoned  till  he  pays  the  judgment. 
This  was  regarded  as  the  ultimate  remedy  of  the  law,  so  that 
if  the  defendant  were  once  taken  in  execution  under  it  no  exe- 
cution could  afterwards  be  issued  against  his  property,  and  if  the 
plaintiff  once  released  him  from  prison  he  could  not  afterwards 
arrest  him  again.  But  by"  statute  in  later  times  execution  against 
the  defendant's  property  may  be  had  in  some  cases,  if  the 
imprisonment  fails  to  coerce  the  defendant  into  paying. ,  A 
Jail  limits,  certain  district  is  marked  off  around  the  jail,  known  as  the  jail 
limits.  If  a  debtor  imprisoned  on  civil  process  gives  security 
to  the  sheriff  never  to  go  out  of  the  limits,  he  may  be  per- 
mitted to  live  there  instead  of  being  actually  confined  in  the 
jail.  If  he  does  go  out  of  the  limits,  the  sheriff  is  responsible 
Release  of  as  for  an  escape.  By  the  old  law  a  person  might  be  imprisoned 
for  life  if  unable  to  pay  a  judgment  obtained  against  him. 
But  in  modem  times  this  came  to  be  thought  cruel,  and  pro- 
vision has  been  madfr  by  statute  for  his  release,  either  by  his  going 
through  bankruptcy,  giving  up  all  his  property  to  his  creditors, 
or  by  taking  the  "poor  debtor's  oath"  that  he  has  no  property 
available  to  pay  the  debt.  In  some  of  the  United  States  the 
period  for  which  a  judgment  debtor  ean  be  held  in  prison  is 
absolutely  limited  by  statute.  If  he  is  freed  from  prison  v;ithout 
payment  in  any  manner  except  by  the  consent  of  the  creditor, 
the  debt  is  not  discharged.  K  the  defendant  has  given  bail 
Liability  of  to  the  actiou,  and  the    sheriff  can   not   find   him  to    arrest  him 

baJ. 

on  the  ca.  sa.,  and    returns  non    est   inventus,    Ais  bail  are  res- 
ponsible for  the  debt  unless  they  produce  him,  and  may  be  com- 
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lied  by  an  action  of  debt  on  the   bail  bond   or   by   a   writ  of 
re  facias  to  pay  the  judgment. 

A  CO.  m.   or  any   execution   for   money   may   also   be   had  Exeouaon  lox 
linst   a    plaintiff  against   whom    a   judgment   has    been  given 
costs. 

1073.  A  fieri  Jacias    {fi.  fa.)   is    an    execution  command-  Fimfada: 
;   the    sheriff   to   cause    to   be    made    out    of   the   goods    and 

ittels  of  the  defendant  the  amount  of  the  judgment.  The 
bet  of  this  in  creating  a  liun  has  already  been  mentioned, 
ider  this  writ  the  sheriff  seizes  goods  and  chattels  or  chattels 
il  of  the  defendant  and,  having  first  advertised  them  for  the 
1©  and  in  the  manner  prescribed  by  law,  sells  enough  of  them 
auction  to  pay  the  judgment  and  the  costs  of  the  execution, 
rtain  property  is  exempt  from  execution.  This  generally  in-  Property  ex. 
des  necessary  food,  clothing,  fuel  and  household  furniture  of  estecution. 
3  debtor  and  his  family,  the  tools    of  the    debtor's   trade,  and 

most   places    some    other   things.      If    the  fi.fa.  is  returned 
loUy  or  partly  unsatisfied,   subsequent   writs   of  execution   may 

had. 

1074.  Another    species   of   execution    is    a    levari  facias,  Lsvarifadai. 
ler  which  the  sheriff  levies  upon    or   seizes    the    goods  of  the 

btor    and    the    profits    of   his    'ands    until    the    judgment    is 
isfied.     A  vsrit  of  elegit  is   another   kind  of  execution,    which      ^^s'*- 
i  already  been  described.* 

1075.  On    debts  by   statute    merchant   and  statute  staple^     Extent. 
i  in  some  other  cases  by  statute,  an  extent,  or  extendi  faciaSy 
allowed.      The    sheriff  arrests  the    defendant   and   imprisons 

a  as  on  a  ea.  sa.,  and  also  seizes  his  goods  and  all  his  land, 
i  them  appraised  at  their  fiill  or  extended  value,  and  delivers 
sm  to  the  plaintiff,  the  goods  absolutely,  the  land  till  the 
ts  and  profits  have  paid  so  much  of  the  debt  as  the  goods 
not  pay. 

1076.  At  common  law  freehold  land   could   not,  for  feudal  Exeentions 
sons,  be  taken  from  the  tenant  to   satisfy   a  money  judgment  ^^"°* 
dnst  him  j   only  the   temporary   possession   or   the   rents   and 

fits  could  be  taken   as   above  described.     But   in   the   United 

»  See  2  645.  n  See  2  646. 
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Expense's 
of  levy. 


Interest  on 
judgments. 


Eults  of 
court. 


Motions, 


Questions 
or  lact  on 
motions. 


Notioe  of 
motion. 


States  it  has  always  been  allowed  to  take  the  land  itself,  either 
under  one  of  the  ahove  mentioned  writs  or  under  what  was 
called  simply  a  writ  of  execution  having  no  specific  name.  The 
land  was  either  sold,  or  appraised  and  enough  of.it  set  off  to 
the  plaintiff  to  satisfy  his  claim,  the  practice  being  different  in 
different  states.  x 

lO'J"?.  Under  all  kinds  of  executions  the  expenses  of  the  levy, 
including  the  sherifiPs  fees,  and  those  of  the  jailor  if  the  defendant 
is  arrested,  the  expenses  of  appraisal  and  sale  and  the  care 
of  the  property  while  in  the  sheriff's  hands,  are  to  be  added  to 
the  judgment,  the  plaintifi'  being  in  the  first  instance  responsible 
for  -them  to  the  sheriff.  Interest  is  also  payable  on  the  judgment 
from  the  date  of  its  rendition. 

1078.  The  expression  rule  of  court  has  two  meanings. 
(1)  A  rule  in  the  ordinary  sense,. a  general  regulation  made  by 
the  court  as  to  the  conduct  of  business  before  it.  Every  court  has 
authority  to  make  such  rules.  (2;  A  specific  order  of  the  court 
made  in  the  course  of  an  action  or  other  proceeding,  e.g.  a  rule 
nisi  on  a  motion  for  a  new  trial.^  A  motion  is  a  request  to  the 
court  to  make  such  an  order  or  rule  or  to  do  some  act.  If  the  facts 
on  which  the  motion  is  based  are  not  within  the  knowledge  of  the 
court  or  apparent  from  the  record,  it  is  generally  necessary  for  the 
party  making  the  motion  to  prepare  affidavits®  showing  the  facts. 
The  party  against  whom  the  motion  is  made  may  also  present 
affidavits.  If  the  affidavits  conflict,  the  court  may  decide  the 
controverted  point  on  the  affidavits  themselves,  or,  if  not  satisfied 
which  statement  is  true,  may  call  witnesses  or  appoint  a  referee 
to  examine  the  matter  and  report  the  facts  to  the  court,  or 
may  even  order  a  trial  by  jury,  though  that  is  very  seldom  done. 
Unless  the  necessity  for  the  motion  arises  suddenly  while  tiie 
parties  are  before  the  court,  as  for  instance  in  the  case  of  a 
motion  made  when  a  case  is  called  for  trial  to  postpone  the  trial 
because  a  witness  who  has  been  summoned  has  failed  to  appear, 
it  is  usually  necessary  to  give  notice  to  the  adverse  party  before- 
hand of  the  time  and  place  of  the  motion,  because  generally 
both  parties  have,  a  right  to  be   heard   before-  an  cffder  is  made. 


M  See  \  1060. 


38  See  { 1098. 
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stimea  instead  of  the  moving  party  himself  giving  such  notice,  order  tost  o^i 

jourt  OT  a  judge  makes  an  order  that  the  adverse  party  appear 

re  the  court  on  a  certain  day  and  show  cause  why  the  motion 

Id  not  be  granted,  as  was  done  at   common  law  on  a  motion 

a   new   trial.      There    are    some    orders,  however,  which  are 

ted    ex   parte,   that   is,  without   any   notice   to   the    adverse     Bxpartt 

■•^  '  '    -  "  orders. 

y;  but  in  such  case  the  latter  party  always  has  a  right  to 
e  the  court  to  vacate  the  brder,  which  latter  motion  is  made 
lotice  and  a  hearing  is  had. 
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CHAPTEK    LXIX 

PLEADING  AND  EVIDENCE. 

1079.  After  the  introduction  of  written  pleadings  the  science 
°°'"'*^  or  art  of  pleading  was  elaborated  and  systematized.  If  the  plaintiff 
has  more  than  one  cause  of  action  against  the  defendant  proper 
to  he  prosecuted  under  the  same  writ,  that  is,  in  the  same  form 
of  action,  for  instance  two  separate  debts  or  two  trespasses,  he 
may  if  he  chooses  include  them  all  in  the  same  action  instead 
of  being  obliged  to  bring  separate  actions  for  them.  In  that 
case  he  inserts  a  separate  count  or  statement  in  his  declaration 
Saverai     fgr  each  cause  of  action.     From  this  arose  the  practice  of  stating 

counts  for  , 

the  same    ^jjg  game  causo   of  action   in   various   ways   m   different   counts, 

cause  of  •* 

°*"™'  so  that  if  the  plaintiff  fails  in  the  proof  of  one  he  may 
succeed  upon  another.  For  instance  in  an  action  for  the  price 
of  goods  sold  the  plaintiff  might  allege  in  one  count  that  the 
defendant  bought  goods  of  him  for  the  agreed  price  of  £20,  and 
then,  if  he  was  not  sure  of  being  able  to  prove  any  agreement 
as  to  price,  he  might  add  another  count  alleging  that  the  defen- 
dant bought  other  goods  (referring  in  fact  to  the  same  goods, 
but  describing  them  as  others  so  as  to  appear  to  be  suing  for 
a  different  debt)  and  agreed  to  pay  for  them  as  much  as  they 
were  reasonably  worth,  quantum  valebant,  and  that  they  were  rea- 
ihe  common  souably  Worth  £20.      Counts   in    indebitatus  assumpsit  for  goods 

counts  in  ^  j-  o 

asmrnpsii.    gold,  work  and  labor,  money  paid,    money   had  and  received  and 

account  stated,*   being   of  very    frequent  use  and  often  combined 

in   one   declaration,   are   known    in    the    United   States   as   the 

common  counts  in  assumpsit  or  simply  as  the  common  counts. 

General  de.  1080.    A  demurror  is  either  general  or  special.     A  general 

murrer.  o  i  d 

demurrer  is  used  when  the  declaration  is  bad  in  substance.  It 
consists  of  a  general  statement  that  the  declaration  is  not 
sufficient  in  law  and  a  request  for  judgment  upon  it.  When  the 
Special  de  dcfcct  in  the  declaration  is  merely  formal,  as  for  instance  at  com- 
mon law  when  it  did  not  mention  the  time  or  place  of  the  com- 

»  See  §  927. 
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I  of  the  wrong  although  showing  that  a  wrong  had  been 
tted,  the  demurrer  must  be  special,  pointing  out  the  exact 
in  the  declaration  on  which  the  defendant  relies.  The 
)f  a  demurrer  is  merely  to  indicate  defects  in  the  declara- 
t  must  not  contain  any  statements  of  additional  facts  or 
snial  of  any  of  the  plaintiff's  allegations*  By  demurring  the  Admission  hj 
ant  admits  for  the  purposes  of  the  action  that  all  the  material 
ents  in  the  declaration  are  true,  but  this  does  not  prevent 
om  disputing  them  in  another  action  joinder  io 

demurrer. 

ig,  called  a  joinder  in  demurrer,  which  simply    asserts  that 
jlaration  is  sufficient.    Thus  an  issue  of  law  is  reached  be-  issue  of  law. 
the   parties,    a   propoation,   namely,    that  the  declaration 
eient,  affirmed  on  one  side  and  denied  on  the  other. 
)81.    If  the  defendant  does  not  demur,  he  must  plead.    A     Dilatory 

.  plaas. 

either  a  dilatory  plea  or  a  plea  in  bar.  A  dilatory  plea  is  one 
does  not  answer  the  allegations  in  the  declaration,  but  shows 
eason  why  the  suit  ought  not  to  go  on.  It  is  so  called  because 
i  decision  upon  the  real  merits  of  the  case  is  delayed.  Such 
.re  of  three  kinds :  (1)  pleas  to  the  jurisdiction,  shawing  that  Tothojuris- 
urt  has  no  jurisdiction  over  the  action,  so  that  it  is  unneces- 
)r  the  defendant  to  answer  the  declaration,  as  where  the 
has  been  brought  in  the  wrong  court ;  (2)  pleas  to  the  dis-  Of  disability. 
of  the  plaintiff,  showing  that  the  plaintiff  has  no  right  to 
I  where  he  is  an  outlaw  or  a  fictitious  person ;  and  (3) 
n  abatement,  which  are  either  to  the  writ  or  to  the  declara-    in  abat«- 

meut. 

howing  some  fatal  defect  in  one  of  them  which  does  not 
upon  its  face,  otherwise  a  demurrer  would  be  the  proper 
ig,  but  needs  to  be  alleged  by  the  defendant,  as  in  case 
lisnomer,  where  the  name  of  a  party  is  wrongly  stated,  or 
le  plaintiff  is  dead  or  that  the  writ  has  not  been  properly 
upon  the  defendant.  All  dilatory  pleas  are  sometimes  called 
n  abatement,  but  not  with  strict  technical  propriety. 
)rmerly  if  a  dilatory  plea  was  successful,  the  suit  was  dis-  Effect  of  a 

but   at   present   the   plaintiff  is   allowed   to   amend  his    * "'  ^ "" 
f  it  is  one   capable   of  being   amended,    such   as   a   mere 
ler.      But  such  a   dismissal   does    not  prevent  the  plaintiff 
uing  again,  the  real  controversy  not   having  been  decided. 
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EmpondMt    If  the  plea   is  overraled,  an  interlocutory  judgment  is    rendered, 
°^^"''      that  the  defendant  answer  over,  respondeat  ouster  ;  and  he  then 

has  to  put  in  a  plea  in  bar. 
Plea  in  bar.  1082.     This  latter    sort  of  plea,  also   called   a    plea  to  the 

action  or  to  the  merits,  may  be  either    a    traverse    or  a  plea  in 
General  issue,  confession  and  avoidance.     What  is    called  the  general   issue  is 

a  traverse  in  a  certain  set^form  of  the  vsrhole  or  a  considerable 
Special  part  of  the  declaration.  A  special  traverse  is  where  the  de- 
traveiee.     ^g^^jj^^^  sclects    some  oue  particular  all^ation   in  the  declaration 

and   denies  it   verbatim.     A  traverse  concludes  with  the    words; 

"  and  of  this  the  defendant  puts  himself  upon  the  country,"   the 

meaning   of  which   is  that  the  defendant    askes    for   a   trial  by 
Joinder  of  jurj.^       A  short  formal  pleading  by  the  plaintiff,  called  a  joinder 

of  issue  or  a  similiter,  declaring  that  the  plaintiff  does,  the  same, 

i.e,  demands  a  jury  trial,  concludes  the  pleadings. 
Forms  of   ,         1083.     In  cach  of  the  common  law  fonns  of  action  there  is 

general  issue. 

a  particular  form  of  the  general  issue.'   In  real  actions  the  general 
Eeai  actions,  issue  was  nul  tort  or  nul  disseizin,  or  on  writs  of  right  that  the 

tenant   had   a  better   right   to  the    land   than   the   demandant. 

In  personal  actions  the  forms  are  as  follows. 
.iotion  on  a  In    an  actiou  upon  a  record,    for   instance  an  action  of  debt 

record.  ^  ' 

on   a    judgment   or  recognizance,    the   general   issue  is   md  tiel 
record,  that  no  such  record  exists  as  the  plaintiff  has  alleged. 
-iction  on  a  In    debt   on    a  bond   or  in   covenant  the   form   is   non  esl 

aeed. 

-  factum,  under  which  the  defendant  can  set  up  the  defence  that 
he  never  in  fact  executed  any  such  deed  or  that  the  deed 
is  utterly  void,  and  not  merely  voidable.  If  the  defendant 
wishes  to  assert  that  the  deed  is  voidable,  as  for  fraud,  or 
that  the  debt  has  been  paid,  he  can  not  make  these  defences 
under  the  general  issue,  but  must  put  in  a  special  plea  of  fraud 
cff  payment. 
Debt  on  In    debt    on    a   simple    contract    the    general   issue    is   nil 

simple  con-  ■  ^  ° 

iraet.       dcoet  or  non  detinet,  accordingly  as  the  action  is  brought  in  the 
debet  or  in  the  detinet,  under  which,  .because  of  its  generality,  the 

*  See  ?  160. 

*  The  old  French  and  Latin  names  given  here  are  those  by  which 
these  pleas  are  usually  referred  to.  They  are  the  words  which  express 
the  essential  point  of  the  plea. 
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mt  may  prove  any  facts  showing  that  he  is  not  indebted 
plaintiff,  even  the  payment  of  the  debt ;  so  that  in  this 
it  Was  rare  that  any  other  plea  was  used.  It  was  under 
these  pleas  only  that  the  defendant  could  formerly  wage  his 
lich  amounted  to  simply  swearing  to  the  truth  of  his  plea. 
I    detinue    the  defendant    may    plead    non    detinet,    which    Detinu*. 

not  that  he  is  not  in  fact  detaining  the  property  in 
n,  but  that  he  is  not  wrongfully  detaining  it,  so  that 
la  has  the  same  generahty  as  in  debt. 

.  account  the  form  of  the  general  isgue  is  that  the  defendant    Acoonut. 
ly  accounted. 

.   replevin   the    plea    is   non  cepit,  which  is  Kmited  in  its     Eepiovin. 
bo    a    denial  of  the  actual   taking    and   does  not  admit  of 
hat  the  taking  was  justifiable. 
.  trespass,  including  ejectment,  and  in  trespass  on  the  case,.  Treapassana 

~^  -1       »)      •         1  1      •  -I  •  -I  case. 

ig    trover,    "not  guilty      is    the    general    issue,    which    is 
very,  wide  plea,  but   does,  not    extend   to  matters  of  justi- 


Indebitatui 
assumpsit. 


,   assumpsit   the    general   issue    is    non    assumpsit.      This    AssumvHt. 

ial  assumpsit  amounts  only    to   a    denial  of  having  made 

3h  contract  as  the  plaintiff  has  alleged.     Under  it,  however, 

ifendant   may   show  that,  although  he  promised,  there  was 

sideration  for  the  promise,  so  that  it  did  not  amount  to  a 

;  contract.     But  in  indebitatus    assumpsit,  where  the  con- 

I  purely  fictitious,  imphed  from  the  existence  of  a  debt,  the 

'  mow  assumpsit  denies  the  debt,    and    thus   has  the  same 

IS  a  plea  of  nil  debet. 

;cause  of  the  generality  of  some  of  those   pleas,  the  plain-    statutory 

'  .  clianges. 

many  cases  can  not  tell  what  ground  of  defence  the 
int  really  intends  to  rely  upon,  and  is  liable  to  be 
r  surprised  at  the  trial..   This  has  led  to  the  enactment  of 

modem  statutes  limiting   the    scope    of  the   pleas  of  nil 

non    detinet,    not   guilty    and   non.  assumpsit   to  matters 

are    actually  inconsistent  with   the    truth   of  the  declara- 

■  compelling  a  defendant ,  to!  file    with    his   plea    a    notice, 

Qg  his  actual  grounds  of  defence. 

i84.     If  however  the   defendant   can   not.  deny   the    truth  pieainoonfes- 

'  sion  aBd 

declaration,  but    mtends .  to   rest   his    defence    upon    othej    avoidance. 
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facts  not  mentioned  in  it,  he  must  put  in  a  plea  in  confession 
and  avoidance.  Such  a  plea  ends  with  a  formal  offer  by  the 
defendant  to  verify  or  prove  the  facts  alleged  in  it.  Special 
Special  pleas,  travcrscs  and  pleas  in  confession  and  avoidence  are  known,  in 
contradistinction  to  the  general  issue,  as  special  pleas. 

Particular  1085.     There    are     a    few    kinds    of    special    pleas    which, 

special  peaa.  ^j^^^^^  falling  Under  one  or  the  other  of  the  two  great  classes 
of  traverses  or  pleas  in  confession  and  avoidance,  are  in  some 
respects  peculiar  and  call  for  mention. 

Estoppel.  If   in    his    declaration    the    plaintiff  has    alleged   any   fact 

which  he  is  in  any  manner  estopped  to  assert,  it  is  not 
enough  for  the  defendant  simply  to  deny  the  allegation.  If  he  does 
so,  the  plaintiff  is  stiU  permitted  to  prove  its  truth  if  he  can.  It 
is  therefore  necessary  for  the  defendant  to  put  in  a  special 
plea  of  estoppel,  stating  explicitly  the  facts  which  have  created 
the  estoppel, 
juatifloation.  A  justification  is  a  plea  which   admits   the  act  charged,  hut 

states  facts  showing  that  it  was  not   unlawful,    as   in   an    action 
for  slander  that  the  derogatory  words   were    true.      This   includes 
the  two  pleas  next  to  be  mentioned. 
Liiwumtene-  A  plea  of  Uberum  tenementum  is  used  in  an  action   for   an 

injury  to  land.  The  defendant,  if  such  is  the  fact,  pleads  that 
the  land  in  question  was  "his  own  close,  soil,,  and  freehold," 
and  that  therefore  he  had  a  right  to  do  the  acts  complained  of. 

Sonassaidi  A  plea  of  son   ossault  demesne   is    a    plea   of  self  defence 

in  an  action  for  an  assault  or  battery;    that   the   original  assault 
was  on  the  plaintiff's   part   and   the  defendant  merely  defended 
himself. 
Setoff.  A   set  off  or  counterclaim  is   where   the  defendant   has  an 

independent  cause  of  action  against  the  plaintiff,  of  the  same 
nature  as  the  plaintiff's  claim,  for  which  he  might  have  had 
an  independent  action  against  the  plaintiff,  but  which,  to  save 
the  trouble  of  another  action,  he  sets  up  in  the  plaintiff's  suit. 
Thus  if  the  plaintiff  sues  for  a  debt  of  $1,000,  and  at  the 
same  time  owes  the  defendant  $  600  in,  another  account,  the 
defendant  can  set  off  the  latter  sum,  and  the  ulaintiff  will 
get  judgment  for  $400  only.  Set  off  was  not  permitted  at 
common   law,    but   the    defendant   in  such   a    case  could  go  into 
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I   of  equity,    which    would    ascertain    the    amount  due  the    setoff  in 
Bf  and  injoin  him  from   proceeding    at   law    for    any  larger 
But   in   modern   times  by  statute  courts  of  law  can  allow 
xilaims.     Set  off  is  different  from  recoupment.     The  former  Recoupment. 

5  of  an  independant  daim;  the  -latter  is  where  the  defen- 
eeks  to  reduce  or  defeat   the   plaintiff's  recovery  by  reason 

6  fact  or  circumstance  connected    with  the  transaction  itself 
which  the  plaintiff's  claim  arose ;    as    for   instance,    where 

ait  by  the  plaintiff  foi  the  price  of  work  done  by  him   for 

fendant   the    defendant  asserts  that  the  work  was  so  badly 

s  to  be  of  no  value. 

)86.    By  the  common  law  only  one  ground  of  action  could    DupUoity. 

tained  in  a  single  count  of  the    declaration,    and    only  one 

3  could  be  set  up  to  it.'    The  defendant  could  not  both  demui- 

3ad ;  and  if  he  pleaded,  he  could  put  in  only  one  plea,  and 

mst  contain  only  one  ground  of  defence.     The   non-observ- 

f  this  rule  constituted  duplicity  in   pleading,  and  made  the 

ig  bad.     But.  the  defendant  might  make  different  answers  to 

it  parts  of  the  plaintiffs  claim ;    foi  example  if  the  plain- 

jd  for  £1000,  the  defendant   might   plead   payment  as   to 

and  a  release  as  to  the  remainder ;    and  if  the  declaration  Pieas  to  at- 

1  1  1  1    n       1  11  1  feient  counts. 

led  more  than  one  count,  the  defendant  was  allowed  put 
ingle  plea  to  all  the  counts  or  to  plead  to  them  separately 
opiion.      Howevei  in  modem   times  the  defendant  is  per-  Modem  rule. 

to  make  as  many  different  pleas  as  he  chooses,  and  the 
i  pleas  need  not  be  consistent  with  each  other;  e.g.  he 
oth  traverse  and  confess  and  avoid  the  same  allegations  in 
claration.     And  if  he  demurs  unsuccessfully,  he  can  always  pleading  oyer. 

leav.    of  the  court  to  plead  over,  i.fi,  to  plead  again. 
087.     There  are  two  kinds  of  replications  which  have  special  Particular  re- 

-1  i'ir»ii  •!  plications. 

,    A  new  assignment  is  where  the  aetendant  has  mistaken 

lintiffs  cause   of  action    and  has  put  in  a  plea  applicable  Newasaigi;- 

ifferent  matter.     The  plaintiff  then  has  to  new  assign,  i.e. 

his  cause  of  action  more  particularly,  so  that  the  replication 
3S  practically  a  new  or  amended  declaration,  to  which  the 
ant's   rejoinder    is   in  the  nature   of-  a  plea,  and  is  subjec'v^ 

same  rules  as  pleas  in  bar,  e.g.  the  defendant  may  plead 
neral   issue,  although  ordinarily   ia   any  pleading  after  the 
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plea  a  traverse  can  only  be  special.  For  example,  if  the  defendant 
has  committed  two  assaults  upon  the  plaintiff,  for  one^of  which 
he  has  settled  and  made  compensation,  and  the  plaintiff  sues 
him  for  the  other,  then  if  the  defendant  pleads  the  settlement, 
the  plaintiff  in  his  replication  should  reassign  and  show  more 
clearly  that  the  suit  is  for  the  second  assault  and  not  for  the  first. 

D>  injuria.  ^  The  replication  de  injuria  is  a  reply  to  a  plea  of  justifica- 
tion. The  plaintiff  asserts  that  the  defendant  did  the  act  com- 
plained of  "  of  his  own  wrong "  and  without  the  justification 
alleged  in  the  plea. 

DupUoify.  -  1088.  The  mles  as  to  duplicity  above  mentioned  apply 
to  all  pleadings  subsequent  to  the  plea ;  and  as  to  these  latter 
there   is   another   equally   importani  principle   known  as  the  rule 

Departnxe.  against  departure.  A  departure  in  pleading  means  that  the 
pleader  abandons  the  ground  of  action  "or  defence  which  he 
has  assumed  in  a  previous  pleading  and  takes  up  a  new  one. 
Thus  if  the  plaintiff  has  sued  the  defendant  for  a  false  impris- 
onment and  the  defendant  has  pleaded  in  justification  that 
the  arrest  of  the  plaintiff  was  under  a  warrant  from  a  court, 
it  would  be  a  departure  for  the  plaintiff  to  reply  that  the  de- 
fendant procured  the  issue  of  the  warrant  maliciously  and  without 
probable  cause,  thus  transforming  his  action  from  one  for  false ' 
imprisonment  into  one  for  a  mahcious  prosecution. 

vieapuit  1089.     If  after  the  defendant  has  pleaded  some  new  fact 

'""^IT  ""  arises  which  did  not  exist  at  the  time  of  the  plea,  and  of  which  he 

desires  to  avail  himself  in  his  defence,  e.g.  if  the  plaintiff  has 

given  him   a  release,   he  is   permitted,   provided  he  does  so  by 

the  day  set  for  his  next  appearance,  i.e.  the  next  day  to  which 

the  case  has  been  actually  or  formally  continued,  to  set  up  the 

new  matter  in  a  substituted  plea  known  as  a  plea  puis  darrein 

continuance.     But  if  he   delays  beyond  that   day  to   do  so,  he 

is  held  guilty   of  laches   or   neglect,;  and  must  stand   upon  his 

original  plea. 

Pleading  in  1090.     lu    replevin    if   the    defendant "  admits    the    taking 

of  the  chattel  which  the  plaintiff  has  replevied,' but  asserts  that 

it  was  justifiable,  instead  of  a  plea  he  puts  in  a  pleading  called 

Avowry     '<>'T^  avowry,  or  if  he  has   taken  the  goods   as  agent  or  servant 

of  another  person  and  justifies  under  the  latter's  right,  a  cogniz- 
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in  whicli  he  confesses  or  avows  the  talring,  states  facts 
ig  that  he  had  a  right  to  the  chattel  and  demands  its 
ition  to  him.  This  is  equivalent  to  a  declaration,  and 
or  a  plea  on  the  plaintiff's  part,  after  which  the  pleadings 
the  usual  form. 

091.  Anciently   any  mistake   or  even  informality  or  irreg-  Amendments 
m  the  wnt,  process   or  pleadings  was  fatal  to  the  party's 

But  later  various  statutes  were  enacted,  known  as  the 
!S  W  amendments  and  jeofails,*  which  have  authorized  the 
to  permit  errors  in  any  part  of  the  proceedings  to  be  amended 
;h  terms  as  are  just.  Under  these  statutes,  if  the  mistake 
correction  has  caused  any  delay,    inconvenience    or    expense 

adverse  party,  the  court  will  usually  impose  costs  on  the 
seeking  to  amend. 

092.  Evidence  is  of  three  Mnds  namely,  (1)  oral  evidence,    Evidence. 
is   the   most   common    sort    and   consists  of  the  testimony       orai. 

nesses ;  (2)  documentary  evidence,  consisting  of  written  docu-  Documentary. 
,  as  where  in  an  action  upon  a  written  contract  the  instrument 
is  produced  in  court ;    and,  (3)  real  evidence,  which  is  some       Beai. 
brought  into  court  for  the  jury  to  examine,  such  as  a  model 
nachine  in   a  suit   for  the  infringement  of  a  patent.      The 
Bvidence   is   also  used  to  denote  a  fact  from  which  another    Probative 

fact3.> 

m  be  inferred.'      There  are  in  most  kinds  of  cases  no  rules 
the    amount   of  evidence    or   the  number  of  witnesses  re-   Amount  of 

n  A  "1  1-1  11  •  evidence. 

to  prove  any  fact.  Any  evidence  which  actually  convinces 
iers  is  sufficient.  But  when  a  fact  is  directly  testified  to  by 
iterested  witness,  whose  credibility  is  not  impeached  in  any 
and   no   contradictory  evidence  is   offered,    the    triers    are 

to  take  that  fact  as  proved. 

093.  Formerly   a   party   to   a   proceeding,,  the  husband  or  Persona  not 

,  .  .  .  permitted  to 

if  a  party,  any  person  having  any  pecuniary  interest  in  the  be  witnesses. 
of  the  proceeding  or  a  person   who   did   not  believe  in  the 
ice  of  Gad  or  of  a  future  life  could  not  be  a  witness,  because 
sersons  were  thought  to  be  under   too   strong,  a  temptation 
tify  falsely  or  not  to  be  sufficiently  sensible  of  the  obligation 

From  the  worda  yeo/aHe,  in  which,  when  pleadings  were  oral,  the 
'  acknowledged  that  he  had  made  an  error. 
See  i  ii28. 


ygg  PKTVATB  LAW. 

of  an  oath.  But  these  disabilities  have  all  been  abrogated  by 
statute,  except  that  a   husband   or   wife  can  not  be  compelled  to 

priviiegea  be  a  witness  against  the  other.  A  conmiunication  made  .in  con- 
""tS^"'"  fidence  between  husband  and  wife  or  between  a  man  and  his  legal 
adviser  relating  to  the  client's  affairs,  and  in  some  places  between  a 
man  and  a  clergyman  acting  as  his  spiritual  adviser  or  his  physician, 
is  called  a  privileged  communication,*  and  the  party  to  whom 
it  is  made  can  not  be  compelled  and  is  not  permitted, 
without  the  consent  of  the  party  making  it,  to  disclose  it  on 
the  witness  stand.  Thus  if  a  man  in  order  to  obtain  legal 
advice  confesses  to  his  lawyer  that  he  has  committed  a  crime, 
the  lawyer  may  not  reveal  it ;  but  a  disclosure  to  a  lawyer  for 
the  purpose  of  obtaining  advice  as  to  how  to  commit  a  future 
crime  or  fraud  is  not  privileged. 

Heareay.  1094.    A   witness   generally   is   only  permitted  to  testify  to 

facts  which  he  knows  "  of  his  own  knowledge,"  that  is  by  the 
direct  testimony  of  his  own  senses.'  He  may  not  repeat  what 
has  been  merely  told  to  him  by  others,  which  Is  called  hearsay. 
This  rule  holds  even  though  the  person  who  originally  made  the 
statement  is  dead  or  out  of  the  jurisdiction  of  the  court  and 
can  not  be  called  as  a  witness.  Thus  if  the  question  were  as  to 
the  former  location  of  a  stone  or  tree  which  marked  the  bound- 
ary line  between  two  pieces  of  land  but  had  since  been  removed, 
a  witness  could  not  testify  what   had  been  told  him  by  an  aged 

Confessions  man,  now  dead,  who  saw  it.      But    any .  confession    or  admission 

and  admiij-  _  ^ 

sions.      ma.de  by  a  party   to    a    suit   or   a   person    whose  successor  he  is 

about   the   matter   in  dispute    may   be    proved,  and  there  are  a 

'  few   exceptions   to  the   rule   against  hearsay.    Also  a  witness  is 

Opinions.  aUowod  Only  to  state  facts,  not  his  own  opinions  or  inferences 
from  facts.  It  is  the  province  of  the  triers,  not  of  the  witness, 
to  draw  proper  inferences  from  the  facts  proved.  Thus  if  *he 
question  were  whether  a  person  was  insane  at  a  certain  time,  a 
witness  might  tell  how  the  person  acted,  but  would  not  be  per- 
mitted to  testify   directly   that  he    was   crazy.     But   in   matters 

Experte.    requiring  special  skill  or  knowledge  experts  may  give  their  opinions ; 

*  For  another  meauing  of  privileged  communications  see  i  730. 
1  See  I  287. 
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istance  a  physician  might  properly  say  that  a  person  was 
B,  or  a  civil  engineer  that  a  bridge  was  properly  built. 
The  party  who  calls  a  witness  examines  him  first,  which  is  called 
irect  examination  or  examination  in  chief!  The  other  party 
then  cross  examine  him ;  and  afterwards  a  re-direct  or  re-cross 
ination  is  permitted  if  the  parties  desire  it.  The  judge,  or  a 
lan  vdth  the  consent  of  the  court,  may  also  put  questions 
witness.  If  any  improper  question  is  put  to  a  witness,  that 
ly  question  the  answer  to  which  involves  a  statement  which 
dtness  ought  not  to  make,  the  other  party  should  at  once 
;.  K  an  improper  answer  is  given  to  a  proper  question, 
lould  object  to  the  answer  and  request  the  judge  to  strike 
s  from  the  evidence  and  instruct  the  jury  to  disregard  it. 
3  judge  admits  improper  evidence  or  rejects  proper  evidence, 
larty  prejudiced  thereby  should  promptly  except  to  the  June's 
;.  If  he  omits  to  except  he  is  deemed  to  consent.  An 
sous  decision    by  the  judge,  if  duly  excepted  to,    is  a  ground 

motion  for  a  new  trial  or  for  a  writ  of  error. 
1095.  The  contents  of  a  written  document  can  be  proved 
by  the  production  of  the  document  itself  in  court,  which 
led  primary  evidence,  unless  the  document  is  shown  to  be 
)r  destroyed,  or  is  in  the  possession  of  the  adverse  party 
refuses  to  produce  it  after  having  been  duly  notified  to  do 
r  is  a  pubhc  record,  or  a  notice,  in  which  cases  other 
ace,    or   as    it  is  called,  secondary  evidence,    of  its   contents 

be  given.  This  rule  and  the  rale  against  hearsay  are 
led  under  the  principle  that  only  the  best  evidence  is  to 
sorted  to. 

L096.  The  proper  means  of  procuring  the  attendance  of 
ness  is  by  a  writ  called  a  writ  of  subpoena  issued  from 
Durt  directed  to  the  witness,  commanding  him  under  a  penalty 
d  in  the  writ  to  appear  and  testify.  If  the  witness  has 
lents  in  his  possession  which  are  needed  at  the  trial,  a  writ 
.bpoena  duces  tecum  is  used,  commanding  him  to  bring  the 
lents  with  him  to  the  court.  If  the  Witness  disobeys  the 
ena,  the  court  will  grant  a  writ  of  attachment  against  him, 
ng  the  sheriff  to  arrest  him  and  bring  him  into  court,  and 
IS  being  brought  in  the  court   will   impose   a  fine  upon  him 
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for  his  contempt  of  court   in    not   obeying   the    first   writ,  unless 
suhvo^  to  he  shows  some  good  excuse.     An  adverse  party  may  be  summoned 
Vi'y-^     as  a  witness,  and  a  writ  of  subpoena  duces   tecum  issued  to  him 
to  make  him  bring  in  documents.     But  the  more  usual  way  is  to 
Notice  to  pro- give  him    noticB    a   reasonable   time    beforehand    to   produce  the 
"ment^™    documeuts,  and  then  if  he  does  not  do  so,   secondary  evidence  of 
their  contents  may  be  given;    or   under    the  modern  practice  the 
iMpeotion of  court  Will  make  an  order   on   motion   before    the    trial   requiring 
a  party  to  permit  the  other  party  to  inspect  documents  and  take 
copies  of  them. 
Commission  1097.    If  a  witness  is  out  of  the   jurisdiction   of  the  court 

timony.  or  is  vcry  old  or  sick,  or  if  he  lives  at  a  great  distance  from 
the  place  of  trial,  the  court  will  issue  a  writ  known  as  a  com- 
mission or  dedimus  potestatem,  directed  to  some  proper  person 
as  commissioner,  authorizing  him  to  take  the  testimony  of 
the  witness,  reduce  it  to  writing  and  return  it  to  the  court 
Depositions,  to  be  used  upon  the  trial.  Such  a  written  statement  of  a  witness's 
testimony  is  called  a  deposition  and  the  witness  a  deponent.  In 
Letters     certain  cases,  when  the  witness  is  in  a  foreign  country,  the  court 

rogatory. 

instead  of  a  commission  will   issue  letters  rogatory  directed  to  a 

court  of  that  country  requesting   the   court   to   take    the  deposi- 

Depositiona  tious.     In   Some    places  a  party  is  permitted   to   take  depositions 

commission,  without  any  Writ  or  order  from  the  court,  simply  on  giving  notice 

to  the  other  party  of  the   time    and   place    of   taking  them  and 

the  person  before  whom  they  are  to  be  taken;  who  must  be  some 

public  officer  designated  by  law  for  that  purpose.     Or  the  parties 

may  consent  to  have  depositions  taken  without  any,  writ  "or  notice. 

lateiTogato-  When    depositions    are    to    be    taken,    the    party     taking    them 

lies.  ,  ,  ~  jr       i*        ,  D 

sometimes  prepares  wntten  questions  or  interrogaljories  to  be  put 
to  the  witnesses.  These  are  submitted  to  the  adverse  party,  who 
prepares  cross-interrogatories  on  his  part.  The  interrogatories  are 
j^?™|rof  attached  to  the  commission,  and  the  witness  is  examined  by  the 
Bitions.  commissioner  on  the  written  interrc^atories  secretly  in  the  absence 
of  the  parties,  so  that  the  parties  do  not  know  what  the  witness 
has  testified  till  the  deposition  has  been  returned  to  the  court 
and  there  opened.  But  sometimes  the  parties  or  their  coimsel 
attend  before  the  commissioner  and  put  questions  to  the  witness 
viva  voce  as  on  a  trial  in  court. 
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1098.  When  it  becomes  necessary  to  prove  a  fact  other-  Affldavito. 
than  in  a  regular  trial,  for  instance  when  the  court  is  asked 
ake  some  ordet  or  issue  some  writ  which  is  not  a  matter 
arse  but  depends  upon  the  existence  of  special  facts  whose 
snce  must  be  established  before  the  Court  can  act,  the  proof 
laUy  made  by  affidavits.  An  affidavit  is  a  written  state- 
of  facts,  made  by  a  party  to  a  proceeding  or  by  any  one 
has  knowledge  of  the  facts,  who  is  called  the  affiant  or 
lent,  and  sworn  to  before  some  public  officer  authorized  to 
aister  oaths,  usually  the  clerk  of  the  court  or  a  justice  of 
)eace  or  notary  public.  The  certificate  of  the  officer  at  the 
)f  the  affidavit  that  it  has  been  sworn  to  is  called  a  jurat.  jurat, 
reliminary  and  incidental  matters  for  which  affidavits  are 
ally  used  it  is  not  practicable  to  adhere  strictly  to  the  rule 
a  witness  must  testify  to  facts  within  his  personal  knowledge 
Accordingly  an  affidavit  in  case  of  necessity  may  be  made   Hearsay  in 

□ffidavitSj 

3arsay ;  but  if  so,  the  deponent  should  declare  in  his  affidavit 

it  is  so  made,  and  should  state  the  sources   of  his  informa- 

and  the  reason  why   the    affidavit   of  the    person   who.  has 

lal  knowledge  can  not  be  obtained. 

The  difference  between  a  deposition  and  an  affidavit  is,  that  Difference  be. 

)osition  is  taken    on    notice    to   the    other   party   and   both    tious  ana " 

.  affldavits. 

«  have  a  right  to  put  questions  to  the  witness,  whereas  an 
vit  is  taken  ex  'parte  without  any  notice  te  the  other  party ; 
losition  is  intended  for  use  in  a  trial  as  a  substitute  for  the 
testimony  of  the  deponent  himself,  and,  like  testimony  gene- 
can  not  be  made  upon  hearsay,  but  an  affidavit  can  not 
ed  on  a  trial  but  only  in  some  preliminary  or  incidental 
jding  and  may  in  case^of  necessity  be  based  upon  hearsay. 
I  pleading  or  petition  to  the  court,  if  sworn  to,  may  generally  pleadings 
ed  as  an  affidavit,  and  so  may  a  deposition.  affldavitB. 
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CHAPtEE    LXX. 

SPECIAL  COMMON  LAW  PKOOEEMNGS. 

1099.    The   procedure   by   assize,   if  not   actually  then  in- 
troduced, was  first  largely  used  under   the  Norman   Kings,  and  is 
thought  by  many  to  have  origuiated  in  Normandy.      It  seems  to 
have  been    originally   employed   in   inquires   conducted   on  behalf 
of  the   crown,   especially   in   matters   connected    with    the    royal 
revenue,  but,  being  cheap   and   expeditious,    was  afterwards  intro-   ' 
duced  into  private  litigation. 
Original  writ.         The  proceeding  was  begun   by   an    original    writ   directed  to 
the  sheriff,  and  stating  the   question   on   the    affirmative  decision 
of  which  the  plaintiff  would  prima  facie   be  entitled  to  a  judg- 
ment in  his  favor,  e.g.  in    an   assize    of  novel  disseizin,  whether 
the  plaintiff  had  been  seized  of  the   land   within    a  short  period, 
before  the  issuing  of  the  writ  and  whether  the  defendant  had  dis- 

Thc  issue,   seized  him.     That   is,    the   issue   to  be  decided,  instead  of  being 
evolved  by  the  pleadings   after   the   defendant   had   appeared,  as 
in   an   ordinary    action,    was    stated   at   the    outset   in   the  writ. 
Recognitors.  The  Writ  Commanded  the  sheriff  to  select  twelve  free  and  legal,  i.e. 
properly  qualified,  men  of  the  vicinage  or  neighborhood  as  recognitors 
^  or  jurors  and  summon  them  to  appear  on  a  day  named  in  the  writ 

before  the  circuit  judges  prepared  to  make  recognition  of  the  matter 
mentioned  in  the  writ,  that  is,  to  make  a  report  to  the  court  about 
it.    The  recognitors  or  assize  jury  (Juratores,  jurata)  were  them- 

summons.  selves  Called  an  assize.^  The  defendant  was  also  summoned  «to 
appear  on  the  same  day.  The  recognitors  did  not  conduct  theu: 
investigation  in  court  with  the  aid  of  witnesses  after  the  manner 

inTestigation  of  a  modom  jury.     There  was  in  fact  no  trial  at  all     The  cases  in 

Tecognitora.  which  assizes  were  used  were  generally  matters  relating  to  land,  for 
instance  who  was  seized  of  a  certain  piece  of  land  at  a  certain 
time,  which  would  be  matters  of  common  notoriety  in  the  neigh- 

1  The  word  assize  meant:  (1)  an  assessment.,  (2)  a  law  or  edict,  (3) 
a  mode  of  trial  by  recognitors,  (4)  the  body  of  recognitors,  (6)  the  trial 
iUelf,  (6)  Ihe  sittings  of  the  judges  at  circuit,  see  {  186< 
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lood,  and  the  recognitors    were   supposed  to  report  from  their  ueoognitora 

knowledge  of  the  facts.     It   was   for   this   reason    that  the   ^personal" 
required  them  to  be  taken  from  the,  vicinage.      If  they   did 

in  fact  know  about  the  matter,  they  were  at  liberty  to 
rm  themselves  by  inspecting  the  property  or  inquiring  of 
rs.  They  spoke  de  visu  et  auditu.  On  the  appointed  day 
recognitors  appeared  in  court  and  delivered  to  the  judge  their  veraiot. 
^nition,  or  verdict  upon  the  question  submitted  to  them.  If 
■  were  really  impartial  men,  this  was  a  much  better  method 
inding  out  the  truth  than  most  of  the  modes  of  trial  then 
ise,  and  it  accordingly  became  very  popular. 

If   after   the   taking    of  the    recognition  the  defendant  had   judgment, 
jxtraneous  defence    to    set   up,   judgment    was    given  at  once      , 
the    verdict.      But    if  the    defendant    had    some    ground   of    Defence, 
nee    not  included   in   the   issue    already    passed   upon  by  the 
gnitors,  he  was   permitted   to    make    it   by   a  plea.      In  that 

the  recognition  went  for   nothing,  a  new   issue    was  formed      Trial, 
the  pleadings  which  had  to  be    tried   in  some  other  way,  and 
proceeding  became  in  fact  an  action. 

From  about  the  rei^n  of  Henry  II  the  royal  courts  began  to      tiseoi 

assizes  or  recognitions  by  twelve    men    as  a  mode  of  trial  in 

jns ;  and  by  a  statute  of  that  King  the  defendant  in  a  writ  of  The  grand 

t  was  permitted  to  put  himself  upon  what  was  called  the  grand 

le  of  sixteen  recognitors  instead  of  resorting  "to  trial  by  battle. 

Out  of  the  recognitions  was  developed  trial  by  jury.  Witnesses  origin  of 
3  allowed  to  be  called  into  the  court  for  the  further  enlighten-  "^  ^  J"  ■ 
it  of  the  recognitors,  and  gradually  the  practice  of  selecting 
I  for  recognitors  who  had  personal  knowledge  of  the  matter  in 
ute  became  obsolete,  and  they  derived  their  knowledge  entirely 
1  the  evidence  produced  by  the  parties  in  court.  But  the  old 
les,  jury,  inquest,  verdict  and  recognition,  remained  in  use 
igh  with  sAmewhat  changed  meanings.  The  jury  is  still  spoken 
,s  a  jury  of  the  vicinage,  and  to  this  day  must  be  drawn 
1  the  county  where  the  trial  takes  place,  and  for  a  long 
;  it  was  considered  that  a  jury  could  not  inquire  into  any  facte 
,  happened  outside  of  the  county. 

1100.     Proceedings    by   means    of  special   writs  are  usually  procedure  in 

.  .  ,  special  pro- 

m  by  a  petition,  sworn    to  by  the  petitioner  or  supported  by    oeedinga. 
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affidavits,  filed  in  the  court,  setting  forth  the  facts  of  the  case  and 
praying  for  the  writ.  In  proceedings  in  the  name  of  the  King  or 
state  an  information  takes  the  place  of  a  petition.  -.^Jn  some  rases 
the  writ  asked  for  is  issued  as  a  matter  of  course  immediately 
upon  the  filing .  of  the  petition.  It  is  then  in  the  nature  of 
mesne  process.  The  respondent's  answer  is  made  in  the  form  of 
a  return  to  the  writ,  and  after  hearing  the  parties  the  court 
makes  a  final  order,  which  corresponds  to  a  judgment.  In  other 
cases  the  court  makes  an  order  for  the  respondent  to  show  cause 
why  the  prayer  of  the  petition  should  not  be  granted,  i.e.  why  the 
writ  should  not  be  issued,  or  issues  a  citation  or  summons  to  the 
defendant  to  appear  and  answer  the  petition;  the  defendant  on 
appeariag  presents  affidavits  containing  his  grounds  of  defence;, 
and  the  court  after  a  hearing  makes  an  order  granting  the  writ, 
which  is  then  in  the  nature  of  final  process. 
rheretnm  ylu  all  of  thesc  proceedings  the  return   to    the    writ,,  like  re-. 

true.  turns  generally,  was  formerly  conclusively  precumed  to  be  true  for 
the  purposes  of  the  proceeding,  so  that  no  question  of  fact  could 
arise  in  the  proceeding  itself.  If  the  return  was  in  fact  false, 
that  was  a  ground  for  an  action  for  a  false  return.  But  now 
the  petitioner  is  permitted  to  traverse  the  return,  i.e.  to  deny 
Questions  of  its  truth.     If  any  controverted  question   of  fact   thus   arises,  the 

laot.  ./A  7 

court  has  power,  if  it  chooses,  to  order  a  trial  by  jury.  But 
this  is  very  seldom  done.  If  the  court  can  not  decide  the 
question  from  the  affidavits  presented  by  the  parties,  it  will 
usually  either  call  witnesses  or  send  the  matter  to  a  referee  for 
decision. 
Petition  aui  When    uo    Special    writ    is    asked   for  and   no    other    form 

order  to 

show  cause,  of  procedure  is  prescribed  by  law,  a  petition  or  information  and, 
if 'there  is  an  adverse  party  who  is  entitled  to  a  hearing,  an 
order  to  show  cause  or  citation  is  the  usual  form  of  pro- 
ceeding in  all  apphcations  to  a  court,  except  an  application  for 
an  order  in  a  proceeding  aheady  pending  where  a  motion  is 
usually  Miffioieut.^ 

pSieediigs.  ^^^^'    ^  ^^^  °^  *®   °^°''®    important   special   proceedings 

call  for  separate  mention. 

2  See  I  937. 
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In  habeas  corpus  the  proceeding  begins  by  a  petition  stating  Habeas  cm-pus. 
illegal  imprisonment  and  praying  for  the  writ.     This  may  be    ^ho  may 
snted   by   the   prisoner   himself  or   his    attorney    or   by  any       ™s«- 
m  on  his  behalf.     The   last  is   an   exception  to  the    general 
that  only  a  party  in  interest  may  commence  legal  proceedings ; 
it    is    allowed   from    the    necessity   of  the  case,  because  the 
iner   himself  may   be    unable    to    act.     On    the  fihng  of  the    tlo  writ, 
ion  the  writ  is  usually  issued  at  once.     It    is    directed  to  the 
)n    holding   the   prisoner  in  custody,     who  must   produce  the 
tner  in  court  and  state  in  the  form   of  a   return  to  the    writ  The  return 
cause  of  his  imprisonment.     Sometimes   instead   of   the  writ 
g   issued   immediately   upon    the    filing    of  the   petition,    an 
r  to  show  cause  why  it  should  not  be  granted  is  made.      In     order  to 

°  show  cause. 

case  the  respondent  states  the  grounds  for  the  imprisonment, 
h  ordinarily  would  go  into  the  return  to  the  writ,  in  the 
I.  of  affidavits,  and  the  question  whether  the  prisoner  ought 
e  released,  is  argued  and  decided  as  on  a  motion. .  If  the 
b  decides  in  the  negative  the  writ  is  refused;  if  in  the 
mative,  the  writ  is  issued,  and  the  .final  order  is  made  as  soon 
he  prisoner  is  brought  into  court  without  the  necessity  of  any 
ing  on  the  return  of  the  writ.  The  practice  is  different  in 
rent  placies. 

1102.  In  mandamus  upon  the  filing .  of  the  petition  the  Mnndamna. 
I  course  is  to  issue  at  once  an  alternative  writ  of  ^  mandamus,  AiternaUTe 
Handing  the  respondent  either  to  do  the  act  or  to  show  cause 

he  does  ri&t.  If  he  obeys  the  first  writ,  he  makes  a  return 
ng  that  he  has  done  so,  and  there  are  no  further  proceedings. 
e  does  not,  he  must  state  in  his  return  the  reasons  for  his 
sal.     If  on    the  hearing   the    court    finds    that    no    sufficient  Peremptoi-y 

,  writ. 

e  for  refu-sing  to  do    the  act    has   been  shown,  a  peremptory 

damns  issues  commanding  the  respondent   to  do  it,  to  which 

■eturn  is  admitted  but  that  he  has  done  it.     Sometimes  instead  order  to  show 

n  alternative  mandamus   an  order  to  show  cause  why  a  per- 

fcory  mandamus  should  not  issue  is  made.     This  has  practically 

same  effect  as  an  alternative  writ. 

1103.  Disobedience  to  an    order   or  mandate   of  the  court,    contempt 

•     1  1  .   i«  n  °^  court. 

pt  a  judgment  whicn  can    be    enforced  by  an  ■  execution,  is  a 
p-mpt  of  the  court,    for   which    the    party   guilty   of  the  dis- 


776  PRIVATB  LAW. 

ciTaeon-    obedience  may  be  punished.     If  the    order  or  mandate    is  made 

temp  a.  ^^^  ^^^  benefit  of  a  party  in  a  civil  proceeding,  the  disobedience 
is  called  a  civil  contempt  and,  though  in  theory  an  offence 
against  the  court,  is  in  reality  rather  a  private  injury  to  the  party, 
and  the  court  will  not  take  any  notice  of  it  except  at  that  party's 
request.  In  such  cases  proceedings  to  punish  the  offender  for 
^='o™™ent  contempt  are  really   for  the    purpose    of  enforcing    the   order   or 

of  ooart.  mandate,  and  are  the  regular  means  of  doing  so  in  cases  where 
an  execution  can  not  be  used  for  that  purpose. 

Petition.  The  proceedings  begin  with  a  petition  by  the  injured   party 

stating  the  facts  of  the  alleged  contempt,  on  which    an  order   is 

Order  to  show  made  that  the  respondent  show  cause  why  an  attachment  should 

cause.  y-v       1  • 

not  be  issued  against  him.     On  his  appearance  to  show  cause,  the 
interroga-   petitioner  files  interrogatories  against   him,   which  are  in  effect  a 

tories. 

declaration  put  into  the  form  of  questions  covering  all  the  facts 
constituting  the  alleged  contempt.  To  these  the  respondent  must 
make  answer,  and  if  after  a  hearing   the  court   decides   that  the 

Attachment,  respondent  has  been  guilty  of  a  contempt,  a  writ  of  attachment 
is  issued,  ordering  the  sheriff  to  arrest  the  respondent  and  bring 
him  into  court  to  be  punished  for  his  contempt.  The  so  called 
tor™'°'tem't  punishment  in  cases  of  civil  contempts  is  not  really  inflicted 
as  a  penalty  but  as  a  mean  of  redress  to  the  injured  party. 
K  the  contempt  consisted  in  refusing  to  do  an  act  which  the 
respondent  can  still  do,  he  will  generally  be  imprisoned  until 
he  does  it.  In  other  cases  a  fine  is  imposed  payable  to  the 
injured  party  and  sufficient  in  amount  to  compensate  him  for 
the  wrong  done  him,  that  is,  it  is  practically  an  award  of 
damages,   and  the  respondent  is  imprisoned  till  he  pays  the  fine. 

^'totTnst  ■'■^  *^®''®  ^^  reason  to  apprehend  that  the  respondent  will  ab- 
"'"»■  scond,  the  attachment  may  issue  at  once  on  the  filing  of  the 
petition,  without  any  order  to  show  cause,  and  the  interrogatories 
b^  exhibited  when  the  respondent  is  brought  into  court  on  the 
"SS.  attachment.  At  present  the  interrogatories  are  usually  dis- 
pensed with;  the  respondent  on  appearing  to  show  cause  or  on 
the  attachment  present  affidavits  containing  his'  defence,  the 
petitioner  having  the  right  to  put  in  counter  affidavits  if  he 
pleases,  and  the  matter  is  heard  aud    decided    on  the  alleffations 

O 

contained  in  the  petition  and  affidavits  as  on  a  motion. 
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CHAPTER    LXXI. 

PBOOEDUBE  IN  THE  CIVIL  LAW  COURTS. 

104.  A  suit  in  equity  is   begun   by   the  plaintiff,   who  is  Procednrefa 

equity. 

lUed  petitioner,  complainant  or  orator,  filing    a   bill  or  peti- 

a  the    court.      This   was    anciently   called   an    English   bill,     Thebiu. 

e  at  a  time  when  common   law   pleadings    were    in  French 

tin  the  equity  courts  used  Enghsh.      There    are  no  forms  of 

3  in  equity. 

105.  The  bill,  beginning  at   first  with  a  simple  statement     I'oimof 
ts  and  a  prayer  for  relief,    became    in    the    later   practice  a 

ang  and  complicated    document.     Its   formal    parts   are    as 

L)  The    heading    or   caption,    containing   the    name   of  the    Heaaiug. 
and  the  date  of  filing. 

!)  The   introduction,    containing   the    address    to    the    court  intioduotion 
le  name  and  addition  of  the  petitioner,    and  in  later  times 

■  of  the  defendant  or  respondent. 

I)  The  stating  part,  in   which   the   petitioner   sets  forth  the  stating  part. 
in  which  he  bases  his  claim.     This  corresponds  to   a    decla- 
at  law, 
i)  The  common  confederacy  clause,    in    which    it   is   alleged     commoa- 

/  '  "  "^         confederacy 

le  defendant  is   combining   and   confederating   with   divers      eh.aae. 
i  at  present  unknown  to  the  petitioner  to  wrong  and  injure 
rhom  the  petitioner  prays  permission  to  bring  into  the  suit 
3ndants  when  he  shall  have  discovered  them.     The  original 
of  this  clause  seems  to  have  been    to  lay  a   foundation  for 
aquent   request    to    the  court  to  add  other  defendants  if  it 
become  necessary ;  but  it  afterwards  became  purely,  formal. 
)  The  chaining  part,  in  which  the  petitioner   mentions  the    charging 
!S    which    he    supposes  the  defendant  will    set   up    against 
nd  alleges  or  charges  that  they  are  false.     The  reason  for 
this,  instead  of  waiting  for   the    defendant  to  set  them  up 
own  pleailing,  is  that   a   bill   in    equity,    unlike  a  declara- 

■  law,  is   not   intended   merely   to  inform   the   court   and 
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the  adverse  party  of  the  nature  of  the  plaintifPa  claims,  but  by 
means  of  interrogatories,  as  will  be  presently  explained,  to  extract 
information  from  the  defendant ;  so  that,  as  interrogatories  are 
only  permitted  about  matters  contained  in  the  bill,  it  is  necessary 
for  the  plaintiff  to  mention  here  anything  about  which  he  desires 
to  interrogate  the  defendant,  which  is  not  mentioned  in  the 
statement  of  his  case  in  the  stating  part, 
jnrisdiotioii  (6)  The  jurisdiction  clause?,  or  allegation  that  the  plaintiff  has 

clause.  ^^  remedy  at  law,  it  being,  as  has  been  explained,  a  fundamental 
rule  in  equity  not  to  interfere  when  the  common  law  provides  an 
adequate  remedy.  It  must  in  fact  appear  from  the  stating  part 
of  the  bill  that  the  case  is  a  proper  one  for  a  court  of  equity  to 
entertain,  but  this  formal  allegation  to  that  effect  was  formerly 
considered  necessary. 

interroga-  (7)  The  interrogatories,    which   are  a  series  of  questions  ad- 

dressed  to  the  defendant  about  such  of  the  matters  mentioned 
in  the  bill  as  the  plaintiff  desired  information  about. 

The  prayer  (8)  The  prayer  for  relief,  asking  for  the  relief  to    which  the 

fox  irolisfa 

plaintiff  thinks  himself  entitled.  There  is  always  added  a  prayer 
oenemi  relief,  for  general  relief,  that  the  plaintiff  may  have  such  other  and 
farther  relief  as  to  justice  and  equity  appertains,  so  that  in  case 
the  plaintiff  has  by  mistake  specified  the  wrong  kind  of  relief,  he 
may  still  be  able  to  obtain  such  as ,  he  is  entitled  to. 
The  prayer  (9)  The  prayer  for  process,  a  request  that  proper  process  may 

issue  to  compel  the  defendant  to  appear  and  answer  the  bill. 
Name  o£  (10)  The  Damc  of  the  defendant. 

deteudant.  ^       ' 

Signature  oE  (11)  The  siguaturc  of  counsel,  which  is  required  as  a  guaranty 

counsel.  j.  j     r.  -j.,  ^  O  J 

01  good  faith. 

V6.-?£<!ation.  (12)  The   verification,    or    affidavit   of  the  plaintiff  that  the 

statements  in  the    bill    are   true.      This   is    not   required,    but  is 
sometimes   added   if  the  plaintiff  intends  to  use  the   bill   as   an 
affidavit. 
Modern  bills.  1106.     lu  modem  times,  at  least  inthe  United  States,  the  com- 

mon confederacy  clause  and  the  allegation  of  no  remedy  at  law  are 
usually  omitted ;  and  if  the  plaintiff  does  not  desire  to  interrogate 
the  defendant  in  the  bill,  the  charging  part  and  the  interrogatories 

'S'""  •^'■^  ^'^°  ^«f*  ™t-     After   the  pleadings  are  finished,  either  party 
may  at  present  file  interrogatoriea  for  the   other  to  answer  about 
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Further 
proecsa. 


Ttiking  the 

bill  pro  con- 

fesso. 


matter   Contained    in    the    pleadings,  wh.ich  is  usually  found 

convenient  than  to  insert  them  in  the  bill  itself. 

L107.     Original  writs  were  not  used  in  equity.      T}i.e  regular    subpo«™i 

s  is  a  writ  of  subpoena^  issued  from  the  court  after  the  filing 

)  bUl,  directed    to    the  defendant,  commanding  him  under  a 

ty   to    appear    and  answer  the  bill.     In  former  times  if  the 

iant  did  not  appear  further  process  was  issued  to  compel  his 

ranee.    This  in  the  case  of  a  natural  person  was  first  a  capias, 

ed   if  necessary  by   various   other  writs,  including  a  writ  of 

stration  to  seize  all  his  chattels  and  the  rents  and  profits  of 

al  property  as  security  for  his  appearence,  and  in  the  case  of  a 

■ation  a  distrinffas.     When  the  defendant  appeared  he  was 

led  as  for  a  contempt  for  his  disobedience  to  the  subpoena. 

11  that  is  now  abolished,  and  if  the  defendant  does  not  appear 

i  subpoena  the  bill  is  taken  pro  con/esso  and  a  decree  made 

3t  him  in  his  absence ;   and  the  threat  of  a  penalty  for  not 

ring,  from  which  the  writ  of  subpoena   took  its  name   and 

is  .still  inserted  in  the  writ,  has  become  a  mere  form. 
L108.     If  the  defendaat  appears,  he  may  demur,   plead  or   Demni-rer. 
ir.     A  demurrer  is  the  same  as  at  law,  and  the  issue  of  law 
.  by  it  is  disposed  of  in  the  same  manner  as  at  law,  that  is, 
)urt  hears  arguments  and  then  proceeds  to  make  its  decree, 
f  the  defendant  has  any.  ground  of  defence  consistent  with  the       fiea. 
of  the  allegations  in  the  bill,    which  is  sufficient   to  dispose 
)  case  without  its  being  necessary  to  answer  in   detail  those 
tions,    he    may    set   it  up  in  a  plea.     A  plea  may   contain 
r  which  at  common  law  would  go  into  a  dilatory  plea,  such 
nt  of  jurisdiction  in  the    court    or   some    disability   on    the 
of  the    plaintiff,    or   matter    in    bar  which  at  common  law 
support  a  plea  in  confession  and  avoidance,  such  as  a  release 

former  decree.  A  plea  however  is  seldom  resorted  to,  as 
jfendant  may  make  aU  those  defences  in  his  answer, 
f  the  defendant  does  not  demur  or  plead,  or  if  his  demurrer 
ea  is  unsuccessful,  he  must  answer  the  bUl.  There  is  no 
1.1  issue,,  nor  is  it  sufficient,  as  at  law,  to  traverse  some  one 
Lai  allegation  in  the  bill.     The   defendant  must  go  over  the 

This  is  a  different  writ  from  the  writ  of  subpoena  used  to  summon 
ses;  see  i  1096.    The  latter  is  called  a  subpoena  ad  testificandum... 


Auswer. 
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entire  bill,  answering  each  allegation  and  each  of  the  interrogatories 
fully  and  completely,  not  only  to  the  best  of  his  knowledge  but  of 

Exceptions  to  his  information  and  belief,  and  must  swear  to  his  answer.     If  his 
answer  is  incomplete  or  imperfect,  the  plaintiff  may  except  to  it, 
and  the  court  will  order   him   to  put  in    a   further  answer.     He 
may  also  insert  in  his    answer  any   additional   facts  furnishing  a 
'ground  of  defence. 
Farther  There  are  no  further   pleadings,    except    a  formal  replication 

by  the  plaintiff.  The  pleadings  do  not  go  on  to  an  issue  as  at 
common  law.  If  the  plaintiff  has  new  matter  which  he  desires 
to  set  up  in  reply  to  the  answer,  he  can  not  put  that  into  his 
replication,  but  must  apply   to  the  court  for  permission  to  amend 

Amended  bill,  his  bill,  and  must  thcu  file  a  new  amended  bill,  in  which  the 
new  matter  may  be  inserted  and  to  which  the  defendant  may 
again  demur,  plead  or  answer.  If  the  defendant  on  his  part 
Cross-bill,  has  any  matter  of  counterclaim  against  the  plaintiff,  that  should 
not  go  into  the  answer;  but  the  defendant  files  a  cross-bill, 
to  which  the  plaintiff  in  turn  must  demur,  plead  or  answer. 
But  the  cross  bill  is  not  a  separate  action. 

Hearing  on  1109.     Since   the    pleadings   in    equity    are  much  more  full 

bill  and  j    j        •,    j      ,  ^       J 

answer,  and  detailed  than  at  common  law,  it  often  happens,  especially  if 
interrogatories  have  been  filed  and  answered,  that  all  the  facts 
sufficiently  appear  in  the  pleadings  and  the  answers  to  the 
interrogatories,  and  that  no  trial  to  ascertain  the  facts  is  necessary. 
If  so,  the  case  is  set  down  for  a  hearing  upon  the  bill  and 
answer,  or  upon  the  pleadings,  and  the  court  hears  arguments  and 
renders  a  decision  as  if  upon  a  demurrer.  This  is  the  proper 
course  to  take  if  the  plaiatiff  thinks  the  answer  insufficient  in 
law;  he  can  not  formally  demur  to  it.  On  such  a  hearing, 
Eiieotof  since  the  plaintiff  by  his  bill  has  requu-ed  the  defendant  to  answer 
under  oath,  if  the  allegations  in  the  bill  and  answer  in  any 
respect  conflict,  the  answer  rather  than  the  bill  is  taken  as  true. 

Trial.  1110.     But  in  case  of  such  a  conflict,  if  the  plaintiff  is  not 

content  to  accept  the  statements  in  the  answer  as  correct,  a  trial 

of  the  questions  of  fact  becomes  necessary.      This    is  not  had  by 

^°ma™er.*°  ^  ■'"'^  ^or  are  the  witnesses  examined  in  court.      A   master*    or 

referee  is  appointed  to  take  proofs,  who  takes  the  depositions' of  the 

"  See  I  160.  3  See  ?  1097.  ' 
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!ses  on  written  interrogatories  prepared  by  the  parties,  and 
s  these  to  the  court,  where  they  are  kept  secret  until  all  the 
ises  have  been  examined,  when  on  the  motion  of  either 
the  court  will  make  an  order  permitting  them  to  be  seen, 
is  called  passing  publication  or  passing  the  proofs.  The  Hearing  on 
ig  before  the  court  is  then  had  on  the  pleadings  and  pMofs. 
roofs  or  depositions.  On  such  a  hearing  the  court  has  to 
I  questions    both    of  fact    and    of  law,    but   the    allegations     EHeotof 

■*■  ,  answer. 

e    answer    are    taken    as  true  unless   contradicted   by    more 

one    witness ;    as    against    a    single    witness   the    defendant 

be  believed.     This  rule,  however,  is  now  abolished  in  most 

Inch  was  the  ancient  and  regular  method  of  trial  in  equity,     Modem 
is  still  sometimes  used.     But  at  present  it  is  more  common       trial. 
ce    the    depositions   on  oral  interrogatories;    and    not  unfre- 
ly  the  witnesses  are  brought  into  court  and  examined  before 
idge,  the  trial   then    being  hke   a  trial    at  law   except  that 
idge  acts  in  the  place    of  a  jury.      Sometimes  also  the  case 
fc  to  a  master  or  referee,  not  merely  to  take  the  testimony  Eeferenceto 
!  witnesses,  but  to  hear  and  decide  the  disputed  questions  of     • 
He  makes  a  finding  of  facts,  containing  not  the  testimony   rinding  oi 
ge  but  a  statement  of  what  facts  he  finds  to  be   proved. by 
ddence,  and  then  at  the  hearing  before  the  court  no  ques- 
f  fact  is  open    to    discussion,  but  the  only  point  debated  is 
decree  ought  to  be    made    upon    the  facts  as  found   by  the 
r  or  referee.      The   court   has   power   to    reject   the    report 
ier   a    further   report;    but   will    do  so   only  for  some  good 

111.     If  the  court   desires   to  have  the    opinion    of  a  jury  Feigned imne 
any  doubtful  question  of  fact,    a  feigned  issue    is  made  up. 
jonsists  of  pleadings  in  an  imaginary  action  at  law,  so  drawn 

to  present  an  issue  upon  the  question  on  which  the  court 
!  information.  This  is  sent  into  one  of  the  courts  of  com- 
aw  where    there  is  a  jury,  and  tried  just  as  if  it   were  an 

suit ;  but  when  the  jury  have  given  their  verdict,  the  court 
,  instead  of  rendering  a  judgment  upon  the  verdict,  certifies 
k  to  the  court  of  equity.     The  verdict  of  the  jury,  however,  Effect  of  th« 

_         ,  verdict. 

conclusive  upon  the  equity  judge.     It  is  only  for  informmg 
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hiV  conscience,  as  the  expression  is ;'  he  may  disregard  it  and  have 

the  question  tried  again,  if  he  thinks  best/   The  questions  of  fact 

involved  in  an  equity  case  need  not  all  be  tried  at  the  same  time 

or  in  the  same  way.    Some  may  be  sent  to  a  jury  on  a  feigned 

!  issue,  others  to  a  referee  or  master  and  others  tried  by  the  court'. 

This    is   simply   a  matter  of  convenience.    What  method  of  trial 

shallbe   used   lies   in    the    discretion   of  the  judge;    but   if  the 

parties    agree    in    desu-ing   a    particular   method,    the   judge   will 

tmually  consent. 

Decree.      "      1112.     The  judgment  of  a  court-  of  equity  is  called  a  decree. 

Interlocutory  It  iaay  be   interlocutory   or  final,    and   interlocutory   decrfees   are 

decrees,     much  more  common  in  equity  than  at  law.      If  an   interlocutory 

Eefcrenoe    decree    Orders    an    account   to    be  taken,  or  it  becomes  necessary 

after  interloc  n  '^  ^  i  • 

utory  decree,  to  ascertain  some  further  fact,  such  as  the  amount  which  a 
party  ought  to  recover,    the    practice    is  to  refer  the  matter  to  a 

Farther  con-  itiaster  Or  rcferoe,  and  on  his  report,  or,  as  the  technical  expression 

is.  On  further  consideration,  the  final  decree  is  made,     A  decree  in 

Formoi     cqUity  need  not  be,  like  a  judgment  at  law,  simply  for  one  party 

■, '  , '  and  against  the  otner.  It  ought  to  deal  with  the  whole  case  in 
detail,  determining  the  rights  of  such  individual  separately,  without 
regard  to  whether  he  is  plain tift"  or  defendant,  and  giving  toveach 
such  relief  as  he  is  entitled  to.  Therefore  in  general  it  makes  no 
difference  to  a  party  in  an  equity  suit  whether  he  is  nominally  a 
plaintiff  or  a  defendant.  If  a  party  who  ought  to  act  as  a  plain- 
tifl  refuses  to  do  so,  he  may  be  made  a^  defendant ;  for  instance 
if  A  and  B  are  joint  cestuis  que  trust,  "and  the  trustee  has 
committed'  a  breach  of  trust  for  which.  A  desires  to  sue  him,  and 
B  refuses  to  join  as  plaintiff,    A    may  sue    alone  and  make  B  a 

statement  of  defendant.      The  decree    should    contain   a  full    statement  of  the 

iact.s. 

facts  of  the  case  as  found  by  the  court  to, exist.  But  if  the  facts 
are  fully  and  correctly  stated  in  any  other  document :  filed  in  the 
case,  for  instance  in  a  finding  of  facts  made  by  a  master  or 
refereie,  it^is  generally  sufficient  to  refer  to  that  in  the  decree. 
Sometimes  the  judge  makes  a  finding  of  facts''  separate  from  the 
decree. 
oo.ts.  Costs  are  not  a  matter  of.  right,  as  at  law,  but  rest,  in   the 

discretion  of  the  court.      They  are  however  usually  awarded  to  a 
successful 'party. 
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1118.    Some  decrees  execute  themselves,-  as  it  said  5  l&istt'  is,  Decrees  e«. 

* ,        .  1      ^     1     •  outing  them- 

immediateJy  and  of  their  own  force  the    effect    desired,- and      selves. 
nal  process  is  necessary  to  carry  them    into    effect.      Such   is 
jree  for  a  strict  foreclosure,  which  at  once  cuts  off  the  equity 
deiikption  and  leaves  the  mortgagee  in  the  situation  of  absolute 

owner.  '  ,  1 

A  decree  for  an  injunction  is  enforced    by   a  writ  of  ihiunc-     writoJ 

injunction. 

issued  from,  the  court,  directed   to    the  defendant,  forbidding 

and  his  agents  and  servants  to    do    the    act  intended  to  be 

led.     Disobedience    to    the   writ  is   a  contempt  of  the  court 

punishable  by  fine  or  imprisonment. 

The  ordinary  method    of  enforcing   the    decrees   of   a   court  Enforcement 

.  °  of  decrees 

[uity  is  by  process  of  contempt,    the  party  against  whom  the    generally. 
e  is  made  being  fined  or  imprisoned  if  he  disobeys  it.     Execu- 

were  not  formerly  used,  even    on    decrees   for   the  payment  Eiecutions. 
oney,  but  at  present  by  statute  courts    of  equity    are  usually 
iwered  to  issue  executions  in  proper  cases  like  courts  of  law^ 
1114.     An  error  in  a  decision   of   the    court   is  ground  for    Appeals, 
ppeal,  which  is  tjiken  by  filing  a  notice  of  appeal   with  .the 

of  the  court  and  serving  a  copy  of  it  upon  the  opposite 
'i  GederaUy  not  only  a  final  decree  but  an  interlocutory 
le  or  orderj  can  be  appealed  from.  On  an  appeal  the  same 
fs  which  were  before    the    lower  courts    that  is,  the  pleadings 

if  evidence  was  taken,  the  depositions  of  the  witnesses  or 
inding  of  facts,  or  copies  of  them,  are  sent  to  the  appellate 
,  and  a  new  hearing  is  had  there,  so  that  questions  of  fact 
ell  as  of  law  may  be  reviewed.  If  the  trial  was  had  before 
iourt  itself  by' witnesses  being  produced  and  examined  ^there, 
the  judge  commits  any  error  which  at  common  law  would 
le  foundation  for  a  bill  of  exceptions,    a    statement   called  a     case  on 

n       /I    '  .  .  11        appeal. 

which  i?  equivalent  to  a  bill  of  exceptions, .  is  prepared,! and 
to  the  appellat  court  with  the  other  •  papers.  If  the  trial 
before  a  referee  or  a  jury,   the   proper  method  of  eoiTeeting    Motion  to 

.  I  reject  a  report 

such  error  is  in  the  first  place    by   a   motion  to  the  court  to  orveaict. 

;  the  report  or  verdict,  which  corresponds   to  a  motion  for  a  ;     ..    . 
trial  at  common  law.                          ■      . 

1115.;     When  an  action  is   brought  to  obtain  an  injunction,  Temporaiy 

.     ,      ,    .  injunctions. 

sometimes   necessary   to   have    a    temporary   injunction    to 
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prevent  the  defendant  from  doing  the  act  pending  the  suit.  This 
may  be  granted  on  motion  at  the  commencement  of  ihe  action 
or  at  any  time  before  the  decree.  Sometimes  such  an  injunction 
is  granted  ex  parte,  that  is,  without  notice  to  the  party  enjoined 
In  that  case  he  has  a  right  to  move  at  any  time  to  have  the 
injunction  vacated.  But  usually  notice  of  a  motion  for  an  injunc- 
tion is  required. 
Writ  of  1116.    If  the  object  of  the  action  is  to  compel  the  defendant 

to  do  some  act,  such  as  to  make  a  conveyance  of  land  or 
specifically  perform  a  contract,  and  there  is  reason  to  apprehend 
that  he  will  depart  froni  the  jurisdiction  so  that  the  court  will 
not  be  able  to  enfdrce  its  decree,  a  writ  of  ne  exeat  regno,  or 
in  the  United  States  ne  exeat  republica,  may  be  issued,  com- 
manding the  sheriff  to  arrest  the  defendant  and  hold  him  until 
he  gives  security  that  he  will  duly  perform  whatever  may  be 
decreed  against  him.  This  writ  serves  the  same  purpose  as  a 
capias  at  common  law 
Procedure  in  1117.     A  suit  in  admiralty  is  begun  by   filing   in  the  court 

admiralty.  t,    i  i         i  •  i  •  .  •'         .     "^ 

a  libel,'   which  contains  a  statement   by   the  plaintiff  or  Kbellant 

of  the  facts  of  his  case.      There    are   no  forms  of    action.     The 

Libel.      libel   is   merely   a    simple    direct   statement,    without   any  formal 

parts  such  as  are  found  in  a  bill  in  equity     It  must  be  properly 

addressed   to   the    court  .and    signed  by  counsel,  and  should  also 

be  articulated,  that  is,  divided  into  numbered  articles  or  paragraphs. 

Monition.  1118.     On  the  fiUng  of  the  libel  the  court  issues  a  writ  called 

a  monition  or  citation,  directed  to  its  executive  officer,  commandmg 

him  to  summon  the  defendant  to  appear  and    answer   the   libel. 

Noticeof    In  an  action  in  rem  the  officer  is  commanded  to  give  public  notice 

of  the  suit,  which  he  does  by  serving  th€  monition  upon  the  master 

of  the  vessel  or  any  person   who    is    in    possession   of  the  goods, 

publishing   it   in    newspapers,    and   posting   up   copies    in  certain 

Proclamation  public  places.  On  the  return  of  a  monition  in  rem  public  pro- 
clamation is  also  made  in  the  court  calUng  upon  all  persons 
interested  to  present  their  claims.     In  an  action  in   rem   a   wnt 

Attachment,  of   attachment   is   also    issued,    which  is   usuaQy   combined   with 

the  monition,  imder  which   the   officer   seizes   the    thing   against 

which  the  action  is  brought  and  holds  it  pending  the  action  unless 

*  From 
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one  ^ve8  bail  for   it    and    procures   its    release,    which  any      Ban. 
rted  party  has  a  right  to  do.      In    actions  in  -personam  an  AttMhment 

.  .  .  -I  ■  I       1      T  against  tha 

ment  is  sometimes  granted  against  the  body  of  the  defend-      body, 
a  cases    where    a    capias   might    be    had    at   law,  and  the 
iant  if  arrested  under   the    attachment   may   give    bail,  his       Basi. 
men  being  known  as  fidejussors. 

.119.     If   the    action    is    in   rem,  any   person    desiring   to  intervening, 
ene  must  present  to  the  court   a    written   claim  stating  his 
st  in  the  thing,  on  which    he   is   permitted  by  dn  order  of      ouim. 
mrt  to  become  a  party  to  the  action. 

V  defendant  who  appears    or   intervenes    must  either  demur    pieadingt. 
swer  to  the  libel,  and  there  are  usually  no  farther  pleadings, 
iefendant  has  a,  counter-claim,  he   sets  it  up  in. a  defensive coonteTciaim. 
tion,  which  is  analogous  to  a  cross-bill   in    equity,    to  which 
laintiff  in  turn  must  demur  or  answer.     The  modes  of  trial      Trial. 
ibstantially  the  same  as  in  equity,    and   the    hearing  before 
)urt  is  called  taking  information  by  the  court. 

.120.     The    decree    may    be    interlocutory   or  final,  and  an     iHetat. 
it  may  be  taton  if  necessary  before   a  referee.  In  an  action 
TO  to  enforce    a   maritime    lien    the    decree    orders  the  sale       8ji», 
(  thing  and  the  payment  of  the    liens   upon   it   out  of  the 
ds.     The    sale    is    conducted    by    the    executive    officer  of    re«4itionJ 
)urt  under  a    writ   ot    venditioni    exponas   tirom'   the    court, 
is  a  sort  of  writ  of  execution.     Decrees  for  money  damages   Ereoution. 
iforced  by  execution. 

Appeals   may   be   taken  from  decrees  or  orders  as  in  equity.     Appeaia. 
.121.     The  procedure  in.  courts  of  prize   it   is   not  necessary  Prize  «ourt». 
icribe  here ;  it  differs  considerably  from  that  in  the  instance 

AH  proceedings  in  prize  courts  are  in  rem. 
122.     The  procedure  in  the  ecclesiastical   courts  is  substan-  Procedure  in 

,      .     ,  —  ,       theecclesias- 

the  same  as  m  smts  t»  personam   in    admiralty.      In   the  ticai  comta. 
;e  courts  in  the  United  States  the  name  petition  is  generally  The  Amerioaa 

probate 

nstead  of  libel,  and  in    some   states  the  pleadings  are  oral,      oourta. 
cclesiasticai  courts  proceed  on  the  theory  that  their  function  The  ecoiesiiui. 

'    tical  courts 

lat  of  the  church  itself,  is  not  to  interfere  in    purely   worldly  aatprosaiuu 
,   but   to   enforce   upon    men    the    observance  of  moral  and 
18  duties  and  keep  them  from  sin.     Their  commands,  pro- 
ns  and  penalties  are  imposed  for  that  purpose  only,  or  by  way 
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,}:,         of  penance  or  atonement  for  wrongdoing,  for  the  good  of  the  of: 
Beoiees     fender's  soul,  pro  salute  animae.     Therefore,  except  in  case  of  sadk 
ibemseives.  decrees  as  enforce  themselves,  such  as  decarees  of  divorce,  the  pro- 
bate of  wills  or  the  granting   of  administration,  the  only  process 
EiBommnni-  available  to  them  for  enforcing  their  decrees  is  the  excommunication 

cation.  in' 

of  a  recusant.  But  sometmies  the  court,  before  resorting  to  that 
extreme  rneasure,  issues  a  monition  or  warning  to  the  offender, 
and  excommunicates  him  only  in  case  he  disobeys  it.  Bxconi- 
municatiod  is  not  purely  a  spiritual  penalty.  Besides  the  extremely 
unfavorable  effect  which  in  superstitious  times  t  was  believed,  to 
have  upon  the  offender's  prospects  in  the  next  world,  it  is  attended 
;n  this  life  by  various  civil  disabilities  somewhat  similar  to  those 
Decrees  o£  which  attached  to  outlawry.     The  courts  of  probate    n  the  United 

probate  "  '■ 

courts.  States  enforce  their  decrees  m  the  same  manner  as  courts  of 
equity,  as  also  do  tlie  courts  to  which  the  secular  jurisdiction  of 
the  ecclesiastical  courts  has  recently  been  transferred  in  England. 
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CHAPTER    LXXII. 

THE  MODEEN  PROCEDURE. 

1123.  The    modem    procedure  was  first  introduced  in  New  Themodaro 
York  in  the  year  1848.      It    has    been    adopted    in  many  of  the   ^™°*  ""^ 
United  States.      The    national    courts  in  cases  at  law  follow  the 
procedure  of  the  respective  states   where    they   sit,    but  in  equity 

and  admiralty  they  still  adhere  to  the  old  procedure  in  a  some- 
what modified  form.  '•  In  England  the  modern  procedure  was 
established  by  the  Judicature  Act  of  1873.^ 

This  procedure  is  nearly  the  same  everywhere,  though  with  General  char, 
local  variations.  Its  aim  is  to  retain  and  combine  what  was  best 
in  a;ll  of  the  old  systems  while  getting  rid  of  useless  formalities 
and  fictions.  There  are  no  forms  of  action,  and  in  the  main  iro  forma  ot 
no  distinction  in  point  of  procedure  between  cases  at,  law  and 
in  equity,  •  In  any  action  the  court  may  give  any  sort  of 
relief  :  which   it   has  jurisdiction    to  give,   whether  legal  or  eqUit-    legai  ana 

1-  -1  •  n  equitable 

able  or  both ;  for  example    m    a    single    action    for  a  nuisance  it    remedies. 
may  award  damages  for  the  injury  done    by  the  nuisance,  which 
is  a  legal  remedy,  and  an  injunction    against   its. farther  continu- 
ance,   which   is    an    equitable    remedy.  •  This   fusion    of  law  and  Fusion  of  law 
equity,  however,  extends  only  to  the  adjective  law.     The  difference  ™  "'^^  ^' 
in,   the,  substantive    law  between  legal  and    equitable   rights    and 
duties  remains  as  it  was  before.     And  even  in^  regard  to  procedure.  Trial  by  jury, 
trial  .by   jury  is  still  a  matter  of  right  in  actions  which  in    their 
nature    are    legal,   m  which  legal  remedies   are   sought,,  whilej  aa 
formerly,  it  is  seldom  used  in  equitable  actions. 

1124.  An  action  is  begun    by    a    writ    of  summons,  which    SummonB. 
in    some    places  is  issued  from  the  court  as  was  the  old  practice^ 

and  in  others  by  the  party   himself  or   his    attorney  without  the 
necessity  of  applying  to  the    court   for   it.     It   is    served    by    the'    Se-Ticeof 
sheriff  or  some  other  proper  officer  or  by   an   indifferent   person, 
and    its ,  due    service     must    be    proved   by   the    return    of   the 
officer    or   by   an    affidavit   of   the  person   serving   it.      Personal 

1  See  I  199. 
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service  is  made  by  delivering  a  copy  of  the  writ  to  the  defendant,  or 
in  some  places  by  leaving  it  at  his  residence,  within  the  territorial 
jurisdiction  of  the  court.  If  personal  service  can  not  be  made,  the 
court  will  make  an  order  directing  service  in  some  other  way,  as  by 
publication  in  the  newspapers  or  sending  a  copy  of  the  summons  by 
mail.'  If  the  defendant  appears  generally,'  no  summons  Ls  necessary, 
and  any  defect  in  the  summons  or  in  the  service  of  it  becomes  of  no 
importance.  Appearance  is  effected  by  a  written  notice  of  appearance 
filed  in  the  clerk's  office  or  served  upon  the  plaintiff's  attorney. 

1125.  The  first  pleading  by  the  plaintiff  is  called  in  the 
United  States  a  complaint  or  petition,  in  England  a  statement  of 
claim.  It  should  contain  a  plain  statement  of  the  actual  facts 
constituting  the  ground  of  the  action,  without  fictions  or  unneces- 
sary prolixity,  and  a  prayer  for  relief.  A  prayer  for  general  relief 
is  usually  added,  as  in  a  bill  in  equity.  Only  one  count  is  allowed 
upon  a  single  cause  of  action;  but  any  number  of  separate 
causes  of  action  of  the  same  nature  or  arising  out  of  the  same 
transaction  may  be  stated  in  separate  counts. 

The  defendant  may  either  demur  or  answer.  If  he  demurs 
and  his  demurrer  is  overruled,  he  is  permitted  afterwards  to  put 
in  an  answer,  though  generally  on  condition  of  paying  costs  on 
the  demurrer.  The  answer,  which  is  called  in  England  a  state- 
ment of  defence,  may  contain  as  maay  grounds  of  defence  as 
the  defendant  chooses  to  set  up,  either  in  abatement  or  in  bar, 
though  in  some  places  separate  pleas  in  abatement  are  still 
used.  Separate  defences  must  be  put  into  separate  paragraphs. 
The  answer  may  contain  denials  of  the  allegations  in  the  com- 
plaint, new  matter  in  avoidance  or  counterclaims,  or  all  of  these. 
A  denial  may  be  of  some  particular  part  or  of  the  whole  of  the 
complaint,  which  latter  is  called  a  general  denial. 

Usually  there  are  no  pleadings  after  the  demurrer  or  answci-,  un- 
less the  answer  contains  a  counterclaim,  in  which  case  the  plaintiff 
must  reply  to  that.  But  in  some  places  a  reply  is  required  or  may 
be  ordered  by  the  court  if  the  answer  contains  any  new  matter.  And 
any  pleading  containing  new  matter  may  be  demurred  to.  It  is  not 
necessary  that  the  pleadings  should  be  carried  to  an  issue. 

2  As  to  the  effect  of  such  service,  see  |  1141. 
8  See  i  1041. 
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1126.  Pleadings    are    either   filed    in    court  or  served  upon  EiUngordo- 

livery  of 

the  attorney  of  the  opposite  party.  They  need  not  be  sworn  to ;  but  pUadiugs. 
it  is  generally  the  rule  in  the  United  States  that  if  any  pleading  is 
sworn  to  all  subsequent  pleadings  must  be.  Therefore  it  is  very  verification, 
common  for  the  plaintiff  to  swear  to  his  complaint  in  order  to 
prevent  the  defendant  from  putting  in  a  general  denial,  which 
would  impose  upon  the  plaintiff  the  task  of  adducing  evidence 
to  prove  the  whole  of  his  complaint,  whereas  if  the  defendant 
is  compelled  to  swear  to  his  answer  he  can  deny  only  those 
allegations  in  the  complaint  which  he  really  believes  to  be  untrue 
and  intends  to  conti:overt. 

Interrogatories  can  not  be  inserted  "in   the  complaint,  but  in  interrogato- 
most  places  either  the  parties   may   file    interrogatories  separately 
from  their  pleadings,  or  the  court   upon  motion    of  one  of  them 
for    sufficient  reasons  shown  wR  order  the  other  party  to  submit  ExaminatioD 

of  a  pprty 

to  an  oral  examination  before  a  master  or  referee  before  the  trial.     ^^1°'^"  ti^ai- 

1127.  The  methods  of  trial  are  as  follows,  the  old  method      Trial, 
in    equity   of  taking   the    depositions    of  the    witnesses   before  a 
master  not  being  used. 

In  legal  actions  either  party  has  a  right   to   a  trial  by  jury,  Trial  by  jury. 
if  he  insists  upon  it.      In  equitable  actions  it  may  be  ordered  by 
the  court.      In  that  case  a  feigned  issue  is  not  used,  but  a  plain 
statement    in   writing   of  the    question   to   be   tried   is   prepared 
for  the  jury. 

In   equitable    actions   generally,    and   in    actions  at  law  if  a  Trial  by  tiia 
jury  trial   is   not    desired,  the   judge    himself  tries    the  questions      ''"  ^^' 
of  fact  in  open  court   without    a  jury,    or   may   in  his  discretion    Keterence. 
send  any  or  all  of  such  questions  to  be  tried  by  a  referee.    Some- 
times the  referee  is  empowered   to   decide    the    whole    case,   both 
facts  and  law,  and  to  draw  up  j;he   judgment ;    but  this    can    be 
done  only  by  the  consent  of  the  parties. 

If  there  is  no  trial  by  jury,  it  is  the  practice  for  the  Finding  of 
judge  or  referee  before  whom  the  trial  is  had  to  draw  up  in 
writing  a  finding  of  facts,  that  is,  a  statement  in  extenso  of 
such  facts  as  he  finds  to  have  been  proved,  and,  if  he  is  also 
empowered  to  decide  questions  of  law,  a  statement  of  his  con-  concinsiona 
elusions  of  law  and  the  judgment  which  he  thinks  ought  be 
rendered.      This   is   filed   in    court    and    becomes    a  part  of  the 
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ExceptioziB. 


Motions  in. 
arrest  etc. 


Motion  to 

dismiss  at 

trial. 


Nonsuit. 


New  trial. 


Case. 


Motion  to 

reject  report 

of  referee. 


Judgment, 


"Writ  of  in- 
quiry or  hear 
ing  in 
damages. 


record.  Exceptions  may  be  taken  \)j  either  pa,rty  .to  any  ruling 
or  decision  made  by  the  judge  or  referee  in  the  course  of  the 
trial,  or  to  any  conclusion  so  made  and. filed. by  him. 

1128.  Motions  .in  arrest  of  judgment  or  non  qbstmde 
veredicto  are  not  permitted,  because,  the  party  might  have 
demurred,  and  if  his  demurrer  was  unsuccessful  could,  then  have 
answered  over.  But  it  is  a  common  practice  to  permit  the 
defendant  when  the  case  is  called  for  trial,  if  he  thinks  the 
complaint  insufficient,  to  make  an  oral  motion  to  dismiss  the 
case ;  because,  if  the  complaint  really  does  not  state  a  cause  of 
action,  it  would  be  useless  to  spend  time  in  trying  the  questions 
of  fact.  If  such  a  motion  is  granted,  it  has  the  effect  of  a 
nonsuit.  If  the  plaintiff  thinks  the  answer  insufficient,  he  may 
in  the  same  way  move  for  a  judgment  in  his  favor  on  the 
pleadings.  The  defendant  may  also  move  for  a  nonsuit  when 
the  plaintiff  has  rested   his  case  at  the  trial,  as  formerly  at  law,, 

A  motion  for  a  new  tr-ial  may  be.  made  after  the  verdict 
or  decision  and  before  judgment  or  within  a  limited  time  after 
judgment.  It  is  sometimes  made  immediately  after  the  trial  to 
the  trial  jiidge  himself  instead  of  to  the  court  in  banc,  in  which  case 
no  bill  of  exceptions  is  necessary,  the  facts  being  already  within 
the  judge's  knowledge.  If  his  order  granting  or  refusing  a  new 
trial  is  to  be  appealed  from,  or  if  the  motion  for  a  new  trial 
is  made  before  another  judge  or  before  the  court  in,  banc,  it  is 
necessary  to  prepare  a  case  containing  the  party's  exceptions 
and  a  history  of  the  proceedings  for  the  information  of  the 
court,  which  is  equivalent  to  a  bill  of  exceptions*  and  is  some- 
times so  called.  If  an  error  is  committed  by  a  referee  in  a 
trial  before  him,  the  proper  remedy  is  not  a  motion  for  a  new 
trial,  but  a  motion  to  the  court  to  reject  the  referee's  finding 
or  send  it  back  to  him  for  correction. 

1129.  The  judgment,  which  may  in  most  places  be  entered 
immediately  after  the  trial,  is  either  a  simple  judgment  for 
money  or  for  the  possession  of  land  or  a  chattel,  as  at  common  law, 
or  resembles  a  decree  in  equity,  according  to  the  nature  of  the 
case.  It  may  be  interlocutory  or  final ;  and  after,  an  interlocutory 
judgment  a  writ  of  inquiry  may  issue    to  have    damages  assessed 

*  See  I  1067.  ^  ^      [ 
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by  a  sheriffs  jury,  a  hearing  in  damages  be  had  befor.e  the  court 
with  or  .without  a  jury,  of  the  case  may  be  sent  to  a  master  or  re- 
feree to  take  an  account  or  find  farther  facts,  as  may  be  necessary. 
i'       1130.     The   judgment   may  be  enforced  by  execution  or  by  Entoroement- 
proceedings  for  contempt  accordmg  to  its  nature.      The    old   writs 
of  execution  are  in  use  in  some  places,    but   generally    executions   EieouWon. 
for  money  are  either  against  all    the   property    of  the  defendant, 
both  real  and  persoaal,.  which    sort   of  writ    is   called    simply  an 
execution  against  property,  or  against  the  body,  or  both. 

1131.  Writs  of  error  are  obsolete  in  most  places.  Gene-  Appeals, 
rally  an  appeal  can  be  taken  from  any  judgment  or  order  of  the 
court  except  an  order  which  is  purely  discretionary.  An  appeal 
is  taken  by  notice  as  in  equity,  and  a  copy  of  the  whole  record 
is  sent  up  to  the  appellate  court.  If  the  error  complained  of 
does  not  appear  upon  the  record,  a  case  is  prepared  as  on  a 
motion  for  a  new  trial  and  made  a  part  of  the  record.  On  an  judgment  on 
appeal  the  higher  court  may  affirm,  reverse  or  modify  the  judg- 
ment, grant  a  new  trial  or  send  the  case  back  to  the  lower 
court  for  farther  proceedings.  After  a  trial  by  jury  the  appellate 
court  can  not  review  any  question  of  fact  that  has  been  decided  Questions  of 
by  the  jury,  but  the  appeal  is  confined  to  questions  of  law.  In 
other  cases  the  appeal  may  usually  be  taken  from  an  erroneous 
decision  either  on  the  facts  or  the  law.  In  an  appeal  on  a 
question  of  fact  a  case  on  appeal  must  be  made  containing  all 
the  evidence  that  was  given  at  the  trial  on  the  question. 

Sometimes  the  appellant  must    perfect    his    appeal  by  giving   perfecting 
security  that  he  will  pay  the  costs  of  the    appeal    or  that  he  will 
perform  the  judgment  rendered    against    him   in  the  lower  court, 
if  his  appeal  is  unsuccessful.     And  even  when  this  is  not  required, 
the  appeal  will   not    usually   have   the    effect    of  a  supersedeas,  supenedeat. 
that  is,  will  not  prevent   the   judgment    of  the  lower  court  from 
being  enforced  pending  the  appeal,  unless  such  security  is  given.    But 
the  court  may  make  an  order  staying  the  enforcement  of  the  judg- 
ment till  the  appeal  is  decided,  even  without  security  being  given. 
If  however   that  judgment    is    enforced    and   then    is    afterwards  Eestitntion  <n 
reversed  on  the  appeal,  the  party  procuring  its  enforcement  must 
make  restitution  in  integrum,    that  is,;   must   restore    all  that  he 
has  received  under  the  judgijaent. 
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proTieionai  1132.    A  pTOvisional  remedy  means  some  temporary  remedy 

remedies.    gj,^jj^g^j   f^j   ^j^g   pq^-j.    pending   the    suit,    to    prevent   the  party 

against  whom  it  "is  granted  from  doing  some  act  which  would 
under  the  judgment  nugatory  or  to  facilitate  the  enforcement  of 
the  judgment  when  rendered.  Under  the  old  procedure  these 
remedies  were  usually  obtained  by  means  of  special  writs  or  in 
particular  forms  of  action  either  at  law  or  in  equity.  Now  they 
are  allowed  in  proper  cases  on  motion  at  any  stage  in  the 
action.     The    party  applying  for  a  provisional    remedy  must  give 

Security,  security  by  a  recognizance  or  undertaking  with  sureties  to  indem' 
nify  the  other  party  for  any  loss  or  damage  caused  to  him  if 
it  turns  out  that  the  remedy  ought  not  to  have  been  granted 

Order  of  1133.     In  an  action"  to  recover  money,  if  the  case  is  such  that 

arrest. 

after  judgment  against  the  defendant  an  execution  can  be  issued 
against  his  body  to  enforce  payment,  or  in  an  action  to  compel  him 
to  do  an  act,  if  there  is  danger  that  he  may  abscond  or  depart  out 
of  the  jurisdiction  of  the  court,  the  plaintiff  may  have  an  order 
or  warrant  for  his  arrest  pending  the  action.  This  is  equivalent 
to  a  capias  ad  respondendum  at  common  law  or  a  writ  of  ne 
exeat  in  equity,  and  is  often  called  by  those  names.  Imprison- 
when  arrest  ment  for  debt  has  generally   been    aboUshed.      The    rules   as  to 

is  permitted. 

when  imprisonment  on  an  execution  and  a  warrant  of  arrest 
are  permitted  are  not  quite  the  same  in  all  places.  But  in 
most  places  arrest  is  allowed  in  actions  for  torts  and  for  debts 
contracted  by  fraud  or  breach  of  confidence.  If  the  party  arrested 
Bail.  gives  baU,  it  is  not  necessary  for  him  afterwards  to  put  in  bail 
above.  The  bail  once  given  stands  for  the  whole  duration  of 
the  action.  Common  bail  is  abolished.  The  plaintiff  can  require 
the  bail  to  justify ;  and  if  he  omits  to  do  so  within  a  reasonable 
time,  the  sheriff  is  discharged  from  responsibility  for  their 
sufficiency.  ^b 

Mtaohmeut.  1134.    Attachment    against   the    body   means    the  same  as 

arrest.  Attachment  against  property  is  a  seizure  of  a  party's 
property  pending  the  suit  under  a  warrant  from  the  court  as 
security  for  the  performance  of  any  judgment  that  may  be 
rendered  against  him.  In  some  of  the  United  States  an  attach- 
ment is  allowed  as  a  matter  of  course  in  aU  actions  for 
money.      But   in  most   places   it   can   only  be  had  in  an  action 
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ex  contractu,  in  certain  cases  specified  by  statute,  as  when  the 
defendant  lives  out  of  the  jurisdiction  of  the  court,  or.  is  concealing 
or  disposing  of  his  property  to  prevent  its  heing  taken  on  execution, 
or  is  about  to.  do  so. 

Chattels  are  attached   by  the    sheriffs  actually  seizing  them.  Attachment 
The  owner    may    usually   got   them   back   by  giving  security.    A   °  "  * 
practice  prevails  in  the  United  States  for  the  sheriff  to  deliver  Eeoeipts  for 
the    property    attached   to  some    friend    of  the  debtor,  who  gives    awaohel 
him  a  receipt  for  it  agreeing  to  return  it  to   him   at    any  time 
on  demand.     The  sheriff  however  does  this  at  his  own  risk,  knd 
is    responsible    to   the   party   in  whose  favor  the  attachment  was 
granted  if  the  receiptsman  fails  to  redehver  the  property. 

An    attachment    of  land   is    effected   by  the  sheriffs  simply  attachment 
leaving  a  written  notice  of   the   attachment    at   the    office  where 
deeds  of  the  land  are    to    be    recorded,    which   notice   is  entered 
in  a  book  kept  for  the  purpose. 

If  a  judgment  is  rendered  against  the  party  whose  property     Levy  on 
has  been  attached,  an  execution   can    be    levied  on  the  property,     attached! 
If  judgment  goes    in    his    favor,    the    attachment  is  released  and 
the  property  restored  to  him. 

It35.  Only  tangible  property  can  be  attached  under  an  Foreign 
ordinary  warrant,  and  in  case  of  chattels  only  those  in  which  ***°''''""™*- 
the  defendant  has  a  right  of  present  possession;  the  sheriff 
can  not  take  the  chattels  away  from  any  one  else  who"  has 
a  right  to  their  possession.  But  if  any  person  is  trustee  for  the 
defendant  or  is  indebted  to  him  or  has  his  property  in  his  pos- 
session, such  property  may  be  attached  by  what  is  called  foreign 
attachment,  garnishment  or  trustee  process.  This  consists  in 
a  notification  from  the  court  to  the  trustee,  debtor  or  bailee 
of  the  defendant,  who  is  called  the  garnishee,  ■  that  the  money 
or  property  in  his  hands  has  been  attached  and  that  he  must 
not  pay  or  deliver  it  to  the  defendant  without  a  farther  order 
from  the  court.  If  he  does  so,  he  is  responsible  for  its  value. 
After  judgment  against  the  defendant,  the  sheriff  on  the  execu- 
tion demands  the  money  or  property  from  the  garnishee.  K  the 
latter  improperly  refuses  to  comply  with  the  demand,  a  creditor's  creditor's 
action,^    or  in  some  places  a  writ  of  scire  facias,  will  lie  against  ""^^/bw^.."*" 

i  See  I  953. 
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him  to  appropriate  the  property  in  his   hands   to  the  satisfactioi 

of  the  judgment. 

B«ieTi]i.             1136.     A   writ   of  replegiari  facias    or   a  replevin  ordei 

equivalent   to   such    a   writ    may   be    had   in    an  action  for  th< 

recovery  of  chattels,  where  formerly    an  action  of  replevin  woulc 

have  lain. 

ProTiiioiiai           1137.     Provisional    iniunctions    are    granted  and    receiver! 

injunctions  ,  "  ° 

and  receivers,  appomtcd  as  formerly  in  equity. 
proviMonai  1138.     Provisional  remedies  are  usually  granted  in  favor  ol 

remedies  •'     ° 

pSiff  tte»*plaintiff  against  the  defendant.  But  a  defendant  may  also 
have  them  in  a  proper  case,  especially  if  he  has  made  a  counter- 
claim in  the  action^  as  to  which  he  is  practically  in  the  position 
of  a  plaintiff. 
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CHAPTER    LXXIII. 

THE  LOCALITY  OF  ACTIONS. 

1139.  In  the  civil  law  every  person    has  what  is  called  his     Pomm, 
forum,  or  place    where  he  may  be    sued.^       This  is  generally  the 

place  where  he  lives  or  carries  on  business.  Sometimes  obligations 
or  particular  rights  are  concieved  of  as  having  a  forum,  where 
actions  may  be  brought  to  enforce  them  independent  of  the 
forum  of  the  person  against  whom  the  action  is  brought.  There 
is  nothing  in  the  common  law  -similar  to  the  forum.  Under  the 
common  law  practice  the  name  of  the  county  in  which  the  action  vem*. 
was  to  be  tried  was  inserted  in  the  margin  of  writs  and  pleadings. 
This  was  called  the  venue,  from  which  the  name  venue  came 
to  be  used  to  denote  the  place  itself,  and  particularly  the  county, 
where  the  trial  was  to  be  had.  In  England  the  superior  courts  all 
sit  at  Westminster,  and  the  clerks'  offices  are  there,  though  trials 
are  usually  held  at  the  circuits,  so  that  the  venue  means  simply 
the  place  of  trial.  In  the  United  States  the  courts  in  different 
counties  are  either  separate  courts  or  at  least  have  separate  clerk's 
offices,  so  that  the  venue  is  the  place  where  the  action  is  brought 
and  where  not  only  the  trial  but  generally  all  the  proceedings  in 
the  action  take  place. 

1140.  Actions  are  either  local  or  transitory.     In  the  former      Loeai 
the  action  must  be  brought  or  tried,  or  in  technical  language,  the 
venue   must  be  laid,   in  the   county   where   the   cause   of  action 
arose.     All  actions  to  recover  the  possession  of  land  are  necessarily 

local,  because  no  court  in  another  place  could,  actually  put  the 
successful  party  into  the  possession  of  the  land.  Actions  to  foreclose 
mortgages  on  land  and  to  enforce  hens  upon  land  by  the  sale  of 
the  land  are  also  local  for  a  like  reason.  In  most  places  actions 
for  trespasses  upon  land  are  also  local,  though  the  reason  for  this 
is  not  so  apparent,  since  only  pecuniary  damages  are  sought.  An  aoMom 
action  in  rem  must  be  brought  in  the  place  where  the  res  is, 
where  it  can  be  seized  in  the  suit. 

1  The  word  forum  is  occasionally  used   in  the  common  law  to  denote 
the  place  where  an  action  is  aclually  brought  or  tried. 
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Transitory  All  othcr  Ections  are  transitory,  and  as  a  general  rule  may  b 

brought  anywhere,  though  in  most  of  the  United  States  it  is  requiret 
by  statute  that,  unless  all  the  parties  are  non-residents  of  the  state 
the  action  must  be  brought  in  .a  county  where  some  one  of  th( 
changreof  parties  resides.  However  the  court  has  power  to  change  th( 
venue  and  order  the  action  or  trial  to  be  transferred  to  andthei 
county. for  any  good  reason,  for  instance  if  an  excited  state  oJ 
public  feeling  in  the  county  make  it  difficult  to  obtain  an  im- 
partial  jury,  or  for  the  convenience  of  partie&  or  witnesses. 
Suits  against  1141.    When  the  defendant  lives  out  of  the  territorial  jurisdic- 

nou  re- 

BidentB.  tion  of  the  court,  he  may  be  sued  in  a  transitory  action,  if  personal 
service  of  the  process  by  which  the  suit  is  begun  can  be  made  upon 
him  within  the  jurisdiction  or  if  he  voluntarily  appears  and  submits 
to  the  jurisdiction  of  the  court.  Thus  if  a  foreigner  comes  tem- 
porarily into  the  jurisdiction  on  a  visit  or  even  is  passing  through 
in  the  course  of  a  journey,  a  suit  may  be  begun  against  him  and 
the  judgment  wiU  be  binding  upon  him  personally,  if  he  is  per- 
No  jurisdic-  sonally  Bcrvcd  with  process.      But  -in  other   cases    a   court  has  no 

tion  over  non-  ,       .    , .     .  .  -  ,  .,  ,     _ 

residents    jurisdiction  ovcr  a  non-resident  and  can  not  render  any  judgment 

against  him.     A  service  of  a  summons   upon   him  by  publication 

or  by   mail    outside   of   the    territorial  jurisdiction    of  the    court 

is  invalid,  and  will    not   give    the    court  any    jurisdiction    of  his 

Property    persou.      But   if  he    has   property    within    the  jurisdiction  which 

Jurisdiction.  Can  bc  attached,  a  suit  may  be  begun  against  him  by  attach- 
ment, and  the  judgment  in  such  an  action  will  be  enforceable 
against  that  particular  property,  though  not  sufficient  to  create 
any  personal  obligation  against  the  party  himself  in  like  manner 
a  local  action  or  an  action  in  rem  will  lie,  and  the  judgment  will 
be  binding  as  to  the  land  or  the  res,  though  the  court  may  not 
be  able  to  get  jurisdiction  over  the  parties  iaterested  personally. 

Actions  be-  In  transitory  actions,  when  all  the    parties  are  non-residents 

tweeu  non-  * 

residents,  and  the  cause  of  action  arose  out  of  the  jurisdiction,  although  the 
court  may  have  jurisdiction  if  process  can  be  served  upon  the 
.  defendant,  yet  the  courts  are  very  unwilling  to  exercise  it,  partic- 
ularly in  actions  for  torts,  and  ;will  usually  refuse  to  interfere  in 
purely  foreign  controversies.  Thus  if  one  Englishman  should  sue 
at;other  Englishman  in  the  XJnited  States  foy,  a  tcirt  comnaitted  in 
England,  the  court  would  probably  dismiss   the-  suit    unless   some 
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good  reason  was  shown  for  bringing  it  there  instead  of  in  the 
courts  of  the  parties'  own  country. 

1142.  A  judgment  can'  be '  directly  enforced,  that  is,  by  £ffeotot 
execution  or  process  of  contempt,  only  by  the  same  court  that  judgmiat*. 
rendered  it ;  and  a  judgment  of  a  foreign  court  does  not  create 
a  technical  debt,  estoppel  by  record  or  merger  of  the  cause 
of  action  outside  of  its  own  country ;  so  that  it  remains  possible, 
notwithstanding  the  foreign  judgment,  to  bring  another  suit 
for  the  same  cause    of  action.      In  such   a  suit  the   foreign  judg-  . 

ment  is  very  cogent  evidence  of  the  rights  of  the  parties ;  and 
"there  is  a  strong  tendency  in  the  modern  authorities  to  hold  it 
conclusive  evidence,  provided  the  foreign  court  had  jurisdiction  and 
proceeded  regularly,  and  to  refuse  to  permit  the  questions  decided 
in  it  to  be  again  litigated.  That  is,  according  to  many  modern 
authorities,  if  an  action  is  brought  for  a  matter  that  has  already 
been  decided  by  a  foreign  tribunal,  the  only  inquiry  that  will  be 
entered  upon  will  be  as  to  the  competency  of  the  foreign  court 
and  the .  regularity  of  its  proceedings,  and  if  these  are  established, 
its  decision  on  the  merits  of  the  case  will  be  taken  as  correct;. 
and  competency  and  regularity  are  prima  facie  presumed. 

The  provision  in  the   constitution    of  the  United  States  that  JudgmentP  in 

■*■  ^  _  _  another  staia 

full  faith  and  credit  shall  be  given  in  every  state  to  the  judicial 
proceedings  of  other  states  makes  a  judgment  of  the  courts  of  one 
state  conclusive  in  every  other  state,  so  that  an  action  of  debt 
will  lie  upon  it  and  it  will  create  an  estoppel  and  a  merger  in 
another  state,  if  the  court  that  rendered  it  had  jurisdiction.  The 
Bame  rule  holds  as  between  the  national  and  the  state  courts. 
A  decree  of  a  court  of  admiralty  in  an  action  in  rem  is  recognized  jpeoreei 
as  binding  and  conclusive  in  all  countries,  if  the  court  had  juris- 
diction of  the  res. 


tn  rem. 
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PART    THIRD.    CRIMINAL  LAW. 


CHAPTER    LXXIV. 


CRIMES  IN  GENERAL. 


m 


Treason. 


Felony, 


Misde- 
meanor. 


Overlapping 
of  crimes. 


1143.  Crimes  'are  divided  into  treason,  felonies  and  mis- 
demeanors. Treason  comprises  a  few  crimes  directly  against  the 
government,  which  will  be  described  iu  the  next  chapter.  Felonj 
includes  all  crimes  except  treason  which  at  common  law  were 
punished  with  death  and  forfeiture  of  the  offender's  land  and 
goods  and  involved  corruption  of  his  blood,  together  with  such  as 
have  been  from  time  to  time  declared  by  statute  to  be  felonies, 
There  is  no  general  definition  of  felony;  the  various  kinds  ol 
felonies  must  be  separately  learned.  Most  serious  crimes  belong  tc 
this  class.  A  misdemeanor  can  be  defined  only  negatively  as  anj 
crime  which  is  not  treason  or  felony,  including  most  petty  offencee 
and  some,  chiefly  statutory  crimes,  of  a  more  grave  nature. 

1144.  Crimes  overlap  upon  each  other  to  a  considerable 
extent,  so  that  the  same  act  may .  amount  to  two  or  more  different 
crimes,  or  one  crime  may  be  included  in  another.  Thus  murdei 
includes  an  assault  with  intent  to  Idll,  which  in  turn  includes  a 
simple  assault ;  and  robbery  includes  theft ;  it  being  impossible  tc 
commit  the  greater  crime  without  at  the  same  time  committing 
the  lesser  one.  By  modern  statutes  many  crimes  are  divided  into 
degrees  according  to  the  presence  or  absence  of  circumstances  oi 
aggravation,  the  higher  degrees  being  more  severely  punished ;  foi 
instance,  murder  in  the  first  degree  is  now  usually  punished  with 
death,  but  murder  in  the  second  degree  is  not.  Sometimes  the 
higher  degrees  of  a  crime  are  felonies  while  the  lower  degrees  are 
only  misdemeanors.  Every  crime  of  a  higher  degree  includes  all 
lower  degrees  of  the  same  ciime.      When    a  person    is  prosecuted 

•^"™'io»  offer  a  crime,  if  the  very  offence  for  which  he  is  prosecuted  cannot 
"ttlon'e""  ^  proved  against  him,  he  may,  if  the    evidence    is    sufficient  for 

cliarged. 


in  cnme^. 
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that  purpose,  be  convicted  of  any  other  crime  which  is  included 
in  the  former  crime  or  of  any  lower  degree  of  the  same  crime, 
but  not  of  any  higher  degree  or  of  any  distinct  and  separate  crime 
not  included  in  the  original  charge.  Thus  if  a  person  is  pro- 
secuted for  murder  in  the  second  d^ree,  he  may  be  found  guilty 
of  an  assault  with  intent  to  kill,  but  not  of  murder  in  the  first 
degree  or  of  robbery. 

1145.  When  a  person  has  once  been  tried  for  a  crime  and  Theiuiea- 
convicted  or  acquitted  of  it,  or  if  he  has  been  placed  on  trial  so  ^"twiM)"iu™' 
that  he  might  have  been  convicted  or  acquitted  and  the  prosecu- 
tion has  been  discontinued  without  his  consent,  he  can  never  be 
prosecuted  again  for  the  same  crime  or  for  any  greater  crime  that 
includes  it.  For  instance,  if  A  has  been  tried  and  convicted  for 
assaulting,  and  wounding  B,  and  B  afterwards  dies  of  the  wound, 

A  can  not  be  prosecuted  for  murder.  This  is  expressed  in  the 
rule,  wbieh  is  embodied  in  the  constitution  of  the  United  States 
and  those  of  the  states,  that  a  person  shall  not  be  twice  put  in 
jeopardy  for  the  same  offence.  Its  object  is  to  prevent  the 
government  or  the  police  from  harrassing  a  citizen  by  repeated 
criminal  prosecutions,  which  has  been  a  favorite  device  of  tyranical 
governments  to  annoy  persons  who  have  incurred  their  enmity  or  to 
gilence  political  opponents.  But  this  rule  does  not  prevent  an  ap-  New  trials 
peals  or  the  granting  of  a  new  trial  at  the  request  of  the  defendant 
for  errors  in  a  criminal  prosecution ;  nor  would  it  apply  to  a  case 
where  a  person  having  committed  a  serious  crime  should  fraudulently 
procure  himself  to  be  convicted  of  a  trifling  offence  embraced  in 
it  for  the  purpose  of  bamng  a  prosecution  for  the  greater  crime ; 
fraud  makes  all  juristic  acts  voidable.  However  if  an  act  which  P^m'nt'T^ 
is  a  contempt  of  court  amounts  also  to  some  other  sort  of  crime,  <=™*e"»p*- 
and  the  party  is  summarily  punished  by  the  court  for  his 
contempt,    he   may    also   be  prosecuted   for  the   crime.     And  in     ciimes 

^  -TT    •      t      n  .  /«       1  ■  •  -1        against  two 

the    United    States    ii    the    same    act    is    a    crime    against   the  government* 
national   government    and  also    against    a  state,    or    against    two 
states,  it   may    be    punished  by  both;  but  in   practice  this  is  not 
often  done. 

1146.  Generally  a  culpable  intention,    mens  rea,  is    neces-    Mm$rea. 
flary  to  a  crime.     Therefore  a  mistake  of  fact  may  excuse  an  act 
which  would  otherwise  be  a   crime,    as  if  a  man,  mistaking  one 
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of  his  own  family  for  a  burglar,  should  kill  him  in  drcumstancei 
where  he  would  have  a  right  to  kill  a  burglar.      But  a  person  ii 

Ignorance  of  oot  excused  because  he  is  ignorant  of  the  rule  of  law  that  for- 
bids his  act,  for  example  if  a  person  should  intentionally  kil 
another  to  protect  himself  against  an  insult  by  the  latter  oi 
because  the  latter  had  committed  adultery  with  his  wife,  wronglj 
supposing  that  the  law  permitted  him  to  do  so.  To  this  exteni 
at  least  the  principle  applies :  ignorantia  juris  neminem  excuaat. 
If  however  the  ignorance  is  of  a  collateral  rule  of  law  upon  which 
the  legality  of  the  act  indirectly  depends,  perhaps  the  rule  is  dif- 
ferent. If  for  instance  a  man. having,  as  he  supposes,  obtained 
a  divorce  from  his  wife  from  a  court  which  had  l^ally  no 
power  to  grant  a  divorce,  so  that  the  divorce  was  entirely  void, 
should  marry  another  woman,  perhaps  the  second  marriage  might 
not  amount  to  a  crime,  because  of  the  party's  ignorance  oi 
the  invalidity  of  the  previous  divorce.  However  every  person 
is  at  least  prima  facie  presumed  to  know  the  law;  and  it 
has  been  held  that  in  cases  of  crime  this  presumption  is  con- 
clusive not  only  as  to  the  rule  that  directly  forbids  the  act,  but 
as  to  all  rules  of  law  upon  which  i.j  legality  even  indurectly 
depends.     But  as  to  the  latter  rjiles  there  are  contrary'  decisions. 

Crimes  with-  But  in  somc  cascs    culpable   intention   is  not   necessary  to  a 

crime.  Thus  in  a  prosecution  tor  abductmg  a  girl  under  sixteen 
years  of  age,  which  was  a  crime  by  statute,  it  has  been  held  to 
be  no  excuse  that  the  defendant  supposed  her  to  be  over  that 
age.     Here  simple  intention  was  enough  to  make  the  act  criminal, 

sogiiitenoe.  And  sometimes  a  crime  may  be  committed  by  mere  negligence, 
without  any  intention  at  all ;  it  is  generally  a  crime  to  kill  a  person 
by  negligence.     Also  if  a   person   is   engaged  in   committing   a 

uninteuded  Crime  which  is   malum  in   se,    and   some    iniurious   consequence 

consequeuceB  , 

o«  conduct,  follows  which  he  did  not  forsee  or  intend,  such  as  the  death  of  a 
man,  he  is  usually  responsible  criminally  for  such  consequences ; 
but  not  if  the  act  is  merely  malum  prohibitum,  as  if  a  person 
who  under  the  game  laws  has  not  the  right  to  MU  game,  in  doing 
so  accidentally  shoots  a  person. 

Compulsion  1147.    Compulsion  will  sometimes  excuse  an  act  which  would 

u  an  excuse,        i  ■         i 

otherwise  be  a  crime.  Unlavrful  compulsion  by  threats  of  present 
death  or  serious   bodily   harm,    but  not   of  injuries   to   propertyj 
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reputation  or  pecuniary  condition  or  of  future  personal  injuries,  if 
the  compulsion  be  such  as  an  ordinarily  reasonable  a.nd  courageous 
man  would  yield  to,  will  excuse  any  act  which  is  merely  malum 
prohibitum,  for  instance  smu^ling,  and  also  the  giving  assistance 
to  public  enemies,  rebels  or  rioters,  and  probably  also  mere  offences 
against  property,  or  reputation,  mental  security  or  pecuniary  con- 
dition and  trifling  injuries  to  bodily  security ;  but  iti  will  not 
excuse  the  killing  or  maiming  of  an  innocent  person  or  the 
rape  of  a  woman.  A  person  should  rather  face  death  himself 
than  by  his  act  inflict  such  wrongs  as  these  last  upon  another. 
Nor  may  a  person  steal  or  injure  another  to  satisfy  his  own  needs  Belief  of  onc'« 

I  .  own  needs. 

however  pressing. 

1148.  A  person  who  actually  commits  a  crime  by  his  own  Piinoipai«. 
personal  act  or  omission  is  a  principal  in  the  first  degree.  One 
who  is  present  at  the  commission  and,  himself  sharing  in  the 
unlawful  intent,  aids,  abets  or  encourages  the  actual  perpetrator, 
though  not  himself  doing  anything  which  would  be  criminal  in 
itself  and  apart  from  its  connection  with  the  act  of  the  other,  is 
a  principal  in  the  second  degree ;  for  instance  if  one  man  commits 
a  robbery  while  another  beeps  watch  at  a  convenient  distance. 
The  punishment  of  principals  in  the  first  and  second  degree  is 
usually  the  same,  but  not  always. 

An  accessory  to  a  crime  is  one  who  does  not  himself  commit  Acoeasoriei. 
it  nor  is  present  at  its  commission,  but  is  in  some  way  concerned 
therein  either  before  or  after  the  act. 

An  accessory  before  the  fact  is  one  who  intentionally  aids,  pro-  Before  a* 
cures,  counsels  or  commands  the  commission  of  a  crime  without  being 
present  at  its  commission.  But  if  a  person  counsels  another  to 
commit  a  cnme  and  a  different  crime  is  committed,  the  former 
is  not  an  accessory;  though  he  is,  if  the  crime  which  he  advised 
is  committed  in  a  different  way  from  what  he  intended.  Thus 
if  A  hires  B  to  maim  0,  and  B  intentionally  kills  him,  A  is  not 
an  accessory  to  the  kUKng,  but  if  in  attempting  to  maim  him  he 
accidentally  kills  him,  or  if,  having  been  directed  to  poison  C,  B 
stabs  him  to  death,  A  is  accessory  to  the  crime. 

An  a«5essory  after  the  fact  ia  a  person  who,  a  crime   having  After  the  fact. 
been  committed    and   he    having   knowledge   of  it,   intentionally 
harbors,  relieves  or  assists  the    felon    for  the    purpose    of  helping 
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liim  to  escape  justice,  for   example   by   furnishing   him   with   th 

means  of  flight,  concealing  him  from  the   police,  forcibly  rescuinj 

Acts  of     him  when  arrested,  or  aiding  him  to  break  jail.      But  charitabl 

'^^*^'     offices  to  a  prisoner  in  jail   or  even  to  a    person  out   of  jail  wh 

is  known   to  be  a  fugitive  from  justice,  if  the  motive  is  actual! 

pure  charity  and  the    relief  is  limited   to  the    supply   of  his  im 

mediate  bodily  wants,  e.g.  giving  food  to  a  starving  man  to  sav 

his  life,  does  not  make  one  an  accessory  to  his  crime  at  commoi 

Eeceiptot    law.      Nor    does   the    purchase    or    receipt    from   him    of   stole) 

Btoien  goods.  ^^^^  fenowing  them  to  be  stolen,  the  motive  being  to  acquire  thi 

^goods,  not  to  assist  the    felon;    but    this   is   a    separate   offence 

Mere  silence.  Mere  silence  also  and  doing  nothing,  not  volunteering  informatioi 

to  the  public    authorities    of  a   crime   or   the    whereabouts    of  i 

criminal  of  which  a  person  "has  knowledge,  will  not  constitute  hin 

an  accessory  no  matter  what  the  motive  of  his  conduct  is.     Evei 

The  offender's  the  nearest  relatives  are  not  permitted  to  aid  each  other  to  escap 

family,     j^g^j^g^      ^  father   may  become  in  this   way  an    accessory  to  hi 

son's  crime,  or  a  servant  to  his  master's.    But  a  wife  is  excepts 

from  the  rule,  because  of  her  duty  to  her  husband  and  her  beinj 

supposed  to  be  under  his  coercion.        , 

Punishment  Generally,  but  not  always,  the  punishment  of  an  accessory  i 

■  of  accessories.  .      .      i  a  i 

the  same  as  that  of  a  prmcipal.  At  common  law  an  accessor} 
unless  tried  at  the  same  time  with  the  principal,  could  not  b 
put  upon  trial  until  the  principal  had  been  convicted ;  but  that  i 
not  now  the  rule.  If  a  man  were  prosecuted  as  an  accessory  an( 
acquitted,  he  could  still  at  common  law  be  prosecuted  as  i 
principal  j  whether  having  been  once  acquitted  as  a  principa;!  h 
could  afterwards  be  tried  as  an  accessory  was  doubtful. 
No  accessories         In  the  Crime  of  high  treason   and  in  all  misdemeanors  ther 

in  treason  .  .  ,  „  . 

ormisde-    are    no    accepsories,    but   all    parties   concerned    are   regarded    a 


inenuors. 


principals.      And    in   many   places   the    same    rule   has   been  i 
modern  times  applied    to  all   crimes    and  the  distinction  betwee 
principals  and  accessories  abolished. 
Common  law  .        1149.     Somc  crimcs  are  defined  and  forbidden  by  the  conn 

and  statutory  n     i  i  *  r\  •, 

crimes,  roon  law,  and  are  called  common  law  crimes.  Others,  known  8 
statutory  crimes,  have  been   created   by   various   statutes   ancier 

crimiuni  and  modern.  In  some  of  the  United  States  complete  crimini 
codes  have  been  enacted. by  the  legislature,   prescribing  what  ac 
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shall  be  deemed  crimes.  In  those  states  there  are  at  present  no 
common  law  crimes,  though  for  explaining  the  meaning  of  the 
code  when  that  is  doubtful  common  law  principles  are  often 
resorted    to.      Crimes    against    the    national   government    are    all  Crimes  «g- 

°  °  ainst  the 

statutory,  defined  by  acts  of  Congress,  the  United  States  having  no 
common  law  of  crimes.  But  this  does  not  apply  to  the  terri- 
tories 


United 
States, 
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CHAPTER    LXXV. 

■    OKIMES  AGAINST  THE  PUBLIC.     : 

11 50.    It  is  impossible  in  an  elementary  book  like  this  eve? 
to  mention  all  the  kinds  of  acts  which  the  law  regards  as  crimes. 
Only  the  more  important  ones  can  be  touched  upon. 
Crimes  ag.  Although  all  crimes,  as    distinguished   from  civil  injuries,   are 

ajust  the  on. 

pobUoand   considered  to  be  offences  against  the   public   rather   than   against 

against  indiv-  '^  ^         _  ° 

Sduais.  individuals,  yet  there  are  certain  ones  which  more  directly  effect 
the  public  and  cause  violations  of  private  rights  only  indirectly  or 
not  at  all,  or  in  which  at  least  the  violation  of  private  rights  is 
not  the  most  important  element,  while  in  others  the  very  gist  ol 
them  is  a  violation  of  a  private  right.  The  former  kind  will  be 
discussed  in  this  chapter  and  the  latter  reserved  for  the  next. 
At  the  same  time  it  must  be  observed  that  all  classifications  ol 
crimes  are  more  or  less  arbitrary  and  imperfect,  and  there  is  no 
authoritative  or  generally  recognized  scheme  of  arrangement.  Some 
crimes  which  in  the  present  discussion  will  be  put  under  one  class 
or  sub-division  might  perhaps  be  as  well  put  under  another. 

I.    Chimes  against  intebnational  law  and  foreign  states. 

Piracy,  1151.    Piracy  jure  gentium  is  any  act  of  depredation   upon 

the  high  seas  which  if  committed  on  land  would  be  robbery.  It 
is  not  settled  whether  persons  cruising  at  sea  for  the  purpose  oi 
robbery  but  who  have  not  yet  committed  any  act  of  piracy  are 
pirates.  A  pirate  is  hostis  humani  generis ;  so  that,  although  in 
general  each  nation  has  jurisdiction  on  the  high  seas  only  ovei 
its  own  vessels  and  persons  and  things  on  board  of  them,  anj 
nation  may  capture  a  pirate  and  try  and  punish  him  according 
to  its  own  laws  without  regard  to  his  nationality.  At  commoB 
law  piracy  committed  by  a  subject  was  deemed  treason,  as  being 
a  breach  of  his  allegiance,  but  by  an  alien  was  only  a  felony. 
At  present  all  piraipies  are  felonies.  Formerly  trials  for  piracj 
were  conducted  in  the   courts  of  admiralty ,   but   as  those    courfe 
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had  no  jury  and  it  was  thought  improper  to-  inflict  the  punish- 
rttent  of  death  without  the  verdict  of  a  jury,  the  jurisdiction  has 
been  transferred  to  the  common  law  courts.  In  the  United  States 
it  belongs  to  the  national  courts  exclusively. 

By  statute  various  offences  have  been  made  piracy, which  are  statutory 
not  such  by  the  law  of  nations,  such  as  committing  Jiostilities  '^'™°'"' 
against  one's  own  countrymen  under  color  of  a  commission  from 
a  foreigh  power,  assisting  pirates  or  enemies  or  dealing  with 
pirates.  But  for  such  crimes  a  nation  can  punish  only  its  own 
citizens  or  subjects;  it  has  no  jurisdiction  over  foreigners,  unless 
he  acts  are  done  on  its  ships. 

The  slave  trade  is  not  piracy  jMre  gentium,  and  indeed  only  siave  trade. 
a  short  time  ago  was  a  lawful  business.      But    now '  in    England 
and  the  United  States  it  is  piracy  by  statute,  and  also  by  treaty 
between  those  powers  either   one  is  entitled   to  treat  the  citizens 
or  subjects  of  the  other  caught  engaging  in  that  trade  as  pirates.. 

1152.  When  two  nations  are  engaged  in  war,  the  govern-  Breaches  ot 
ments  of  other  states,  if  they  intend  to  presei-ve .  their  neutrality  "°" '"  '' 
and  not  to  become  parties  to  the  war,  ought  by  international  law' 
to  refrain  from  : giving  any  assistance  to.  either  belligerent,  and 
also,  as  it  was  laid  down  in  the  arbitration  between,  the  United 
States  and  England  about  the  American  claims  for  depredations 
by  the  Alabama  and  other  cruisers  which  the  Confederate  govern- 
ment procured  in  England,  to  use  due  care  to  prevent  hostile 
expeditions  from  being  fitted  out  in  its  territory  against  either  of 
them.      But  the   law    of  nations  does  not  lay  similar  restrictions  Eights  ot  ia- 

.  ,  ,  1  •  n  1      dividuala. 

Upon  individuals.  By  that  law  any  citizen  or  subject  ot  a  neutral 
state  is  at  liberty  to  enlist  in  the  military  or  naval  service  of  a 
belligerent  or  to  sell  to  a  belligerent  government  ships  or  muni^ 
tions  of  war  or  to  lend  it  money. 

However,  in  order  to  prevent  complications  with  foreign  powers;  Neutrality 

,  and  foreiRD 

Statutes  known  as  the    neutrality    acts  or   foreign   enlistment  acts  eaUstment 

•^  °  -  acts. 

have  been  enacted  in  both  the  United  States  and  England,  for- 
bidding the  preparing  or  dispatching  hostile  expeditions  against  a 
foreign  state,  the  enlistment  of  men  in  the  country  for. participation 
in  a  war  between  two  foreign  nations,  the  going  abroad  or  carry.^ 
jQg  others  abroad  for  the  pui-pose  of  enlistment  in  a  foreign  war, 
and  \?arious  other  acts   likely  to    embroil  the  countiry  with  foreign 
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powers.  Trade  with  belligerents,  even  in  munitions  of  war,  is  no 
however  forbidden ;  except  that,  it  being  difficult  in  practice:  t* 
distinguish  between  selling  an  armed  vessel  and  fitting  out  s 
hostUe  expedition,  furnishing  ships  for  the  naval  or  military  servici 
of  a  foreign  state  which  is  engaged  in  war  is  prohibited. 
Bioekode  Brc^h  of  blockadc  and   trading   with  a  belligerent   in  goodJ 

""of  war""*  ^^'^^  ^^^  contraband  of  war    are  not   crimes,    but  merely  expose 
the  ships  or  goods  to  capture  and  condemnation  by  the  belligerents, 


n.    Crimes  against  the  state. 

TreMon.  1153.     Treasou    (proditio)    involves    treachery    or   disloyalty 

towards  a  state  to  which  the  party  owes  some  sort  of  allegiance. 
It  can  therefore  be  committed  only  by  a  citizen  or  subject  of  the 
state  or  by  an  alien  who,  being  within  the  borders  of  the  state 
and  tmder  its  protection,  owes  it  for  the  time  being  a  kind  of 
temporary  all^iance ;  not  by  an  alien  in  a  foreign  country. 
High  and    Treason  against   the  state    was   formerly   palled   high   treason  to 

pe  y  eason.  ^jjg^^jjjgjjjg]^  j^  from  Certain  aggravated  offences  against  indiviefciala 
which  were  known  as  petty  treason.  But  there  is  now  no  crime 
of  petty  treason;  so  that  high  treason  and  treason  are  synony- 
The  old  mous.  In  ancient  times  the  crime  of  treason  was  not  well 
defined,  and  the  government  in  England  sometimes  took  advantage 
of  that  fact  to  put  its  political  opponents  out  of  the  way  or 
harrass  them  by  charges  of  treason  based  upon  frivolous  grounds, 
which  was  inconastent  with  the  security  and  liberty  of  the  subject. 

The  statute  Therefore  in  the  reign  of  Edward  III  the  statute  of  treasons  was 
■  enacted,  which  limited  the  crime  to  the  following  seven  cases. 

compasmig  (1)  Oompassiug   or    imagining  the    death    of   the    King,  the 

•he  Eing.  Queen  or  their  eldest  son  and  heir.  But  a  mere  wish  or  design, 
concealed  in  the  party's  own  breast,  is  a  thing  of  which  the  law 
takes  no  notice.  To  amount  to  crime  the  design  must  be  mani- 
fested by  some  overt  act  of  preparation,  attempt  or  publication  in 
writing  or  print.  It  was  held  in  some  old  cases  that  mere  spoken 
words  imputing  such  a  design  were  enough;  and  in  certain 
instances  this  was  pushed  by  subservient  judges  to  an  absurd  and 
cruel  extent.    It  was  afterwards  settled,  however,  that  mere  spoken 
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words  will  not  make  a  person  guilty  of  this  crime,  unless  they 
refer  to  some  treasonable  project  actually  on  foot. 

(2)  Violating  the  chastity   of  the    Queen,    the    King's    eldest  DebauoMng 
daughter,  being  unmarried,  or  the  wife  of  his  eldest  son  and  heir  ;*  ^   "**° 
the  tendency  of  such  acts  being  to  cast  doubt  upon  the  succession 

to  the  crown. 

(3)  Levying  war   against    the  King    within  his  realm.      This  Levying  w»r. 
means  war  in  the  strict  sense,  and  not   mere    rioting  or  tumult ; 

the  line  between  the  two  however  is  not  always  easy  to  draw. 
But  war  for  any  purpose  is,  treason,  e.g.  as  a  means  of  bringing 
about  a  reform  in  the  government. 

(4)  Adhering  to  the    King's   enemies    within    the  realm  and  Adhering  to 

,  _  enemies. 

giving  them  aid  and  comfort  by  overt  acts,  such  as  giving  them 
intelligence  or  furnishing  them  with  arms  or  provisions.  Enemies 
are  persons  carrying  on  war,  not  rioters,  or  robbers. 

(5)  Counterfeiting    the    great  seal   of  the    Iringdom   or    the  counterfeit- 

_.       ,  .  ,  ing  seals. 

King's  pnvy  seal. 

(6)  Counterfeiting   the   King's    money    or  bringing    into  the  conuter/eit. 
kingdom  such   counterfeit  coin  made  abroad  with  intent  to  utter    ™^°"°' 
it,  i.e.   use    it  as    money,    within    the   realm.      But   it    was    not 
treason  under  the  statute  to  counterfeit  foreign  coin. 

(7)  Wrongfully   slaying   the  Lord  Chancellor    or   any    one  of  muingthe 

...     1  ..  1    -       ,1  ,  Lord  Chaucel- 

certam  judges  mentioned  in  the  act.  lor  «tc. 

1154.  In  later  times  many  other  acts  were  made  treason  Later 
by  various  statutes,  some  of  them  being  mere  extensions  of  the 
principle  of  the  act  of  Edward  III  to  analogous  cases  and  others 
creating  entirely  new  species  of  treason,  the  most  important  of 
which  latter  were  those  directed  against  papists  during  the  strag- 
gles between  Protestantism  and  Romanism  after  the  reformation, 
and  those  intended  to  secure  the  protestant  succession  to  the  crown 
in  the  house  of  Hanover.      Most  of  those  statutes  have  since  been  The  present 

1  •   1  •        -n      1        T  n  EnglishJaw 

repealed,  and  at  present  high  treason  in  England  is  confined 
nearly  within  the  limits  of  the  statute  of  treasons,  excluding  the 
provisions  against  counterfeiting.  There  is  also  in  England  a  Treason- 
class  of  felonies  comprieang  various  offences  against  the  King  and  *  ™^' 
royal  family  and  the  offence  of  inciting  to  mutiny  in  the  army  or 
navy,  which  are  known  as  treason-felony,  because  of  their  resem- 
blance to  treasonable  acts. 
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The  Amer- 
ican law 
of  treasou. 


Praemimire, 


Statute  of 
praemunire. 


The  constitution  of  the  United  States  declares  that  treasor 
against  the  United  States  shall  consifit  only  in  levying  wai*  againsi 
them  or  adhering  to  their  enemies  and  giving  them  aid  and 
comfort.  Most  of  the  state  constitutions  contain  similar  provisions 
Treason  may  be  committed  against,  either  the  national  governmeni 
or  a  state. 

'  1156.  Praemunire,  so-called  from  the  words  praemunire^ 
facias  contained  in  the  writ  employed  in  the  prosecution  of  the 
offence,  is  a  name  that  was  formerly  given  to  a  group  of  crimes 
the  essential  element  in  which  was  the  setting  up  or  attempting 
to  set  up  in  the  realm  some  foreign  or  usurped  authority.  The 
original  conception  of  such  a  crime  was  a  result  of  the  struggle 
between  the  King  and  the  Pope  for  the  control  of  the  English 
church  and  its  revenues,  which  went  on  most  of  the  time  from 
the  Norman  conquest  to  the  reformation.  By  many  statutes,  oi 
which  the  most  important  was  the  so-called  statute  of  praemunire 
of  Richard  II,  various  acts  in  support  or  recognition  of  the  Pope's 
authority  in  England  were  made  crimes.  After  the  reformation  a 
considerable  numbet  of  acts  which  were  considered  to  partake  of 
the  nature  of  usurpations,  but  which  otherwise  had  nothipg  in 
common,  were  brought  by  sundry  statutes  under  the  head  of 
praemunire. 

1156.  Sedition  is  a  somewhat  vague  term  covering  attempts 
by  acts  or  words  to  bring  into  hatred  or  contempt  or  excite  dis- 
affection against  the  sovereign,  the  government  or  the  admiijistra- 
tion  of  justice,  to  bring  about  changes  in  the  government  or  laws 
by  unlawful  means,  to  incite  to  the  commission  of  crimes  in  dis- 
turbance of  the  public  peace,  to- raise  disaffection  in  the  community 
or  foment  iU-will  or  hostility  among  different  classes  of  the 
people.  It  does  not  include  criticism  or  censure  of  the  acts  of  the 
government  or  of  any  public  officer,  even  unfair,  ignorantj 
intemperate  or  abusive  criticism  or  censure,  provided  that  does  nol 
amount  to  libel  or  slander ;  freedom  of  speach  is  one  of  the  jnosl 
important  rights  of  the  citizen  and  an  essential  support  of  civil 
Opposing  the  liberty,    Nor  is  it  seditious  to  oppose  the  policy  of  the  govemmenl 

government,  i        n  i  ^  rt* 

ay  any  lawful  means,   however   offensive   to  the   persona   admin^ 


Sedition. 


1  Pr(wmu,nwe  is  law  Latin  for  praemoneri. 
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isteringf  the  government,  or  to  agitate  and  work  by  peaceful  and 
lawful  means  for  the  accomplishment  of  any  reform  or  change  in 
the  government  or  the  laws  however  radical.  For  instance  a 
newspaper  was  for  some  time  published  in  New  York  to  advocate 
the  abolition  of  the  republican  form  of  government  in  the  United 
States  and  the  substitution  of  an  empire.  That  was  not  a 
seditious  pubUcation.  There  is  no  separate  and  single  crime  of 
sedition ;  it  is  a  name  for  a  class  of  crimes  or  for  all  crimes 
committed  with  a  seditioas  intent.  It  is  sometimes  understood 
to  include  treason,  but  is  generally  confined  to  offences  that  fall 
short  of  actual  treason.  The  particular  acts  that  amount  to  crimes 
under  this  head  are  now  defined  by  statute. 

1157.  Misprision,    from    old    French    mespris,   is    a    name  Misprision 
apphed  to  various  misdemeanors  of  a  serious  nature    which    more 
directly  affect  the  government.      It   may   consist   in    omission   or 
commission. 

Misprision  of  treason  or  felony  is  where  a  person  knows  that  Misprision  oi 
such  a  crime  has  been  committed    and    wilfully    conceals  the  fact    "oioSy?" 
instead  of  promptly  giving  information,  as  he  ought  to  do,  against 
the  offender. 

Positive  misprisions  are  generally  denominated  contempts,  cantempts. 
They  include  acts  of  maladministration  by  public  officers  and 
criminal  contempt  of  court,  which  will  be  spoken  of  further  on, 
and  in  England  various  minor  offences  against  and  insults  to  the 
person  of  the  sovereign,  by  acts  or  words,  which  last  are  also 
known  as  the  crime  of  lese  majesty. 

1158.  Counterfeiting  the  national  money  or  national  securi-  counterfs;*- 
ties,  or  having  such  counterfeits  in  one's  possession  with  intent  to        "**' 
utter  or  unlawfully  use  them,  is  a  felony,  and  so  are  certain  other 

acts  tending  to  debase  the  coin,  such  as  cUpping  or  sweating 
coins.  Counterfeiting  foreign  money  or  securities  is  also  a  crime 
in  most  places. 

1159.  Wilfully  voting  or  attempting  to  vote  at  an  election    crimes  ag- 

.  .  .  ainstthe 

by  a  person  who  has  no  right  to  vote,  or  votmg  or  attempting  to  elective  fmn- 
vote  more  than  once  at  the  same  election,  fraudulent  registration, 
i.e.  fraudulently  procuring   the   name    of  a    person  to  be   placed 
improperly  upon  the    Kst  of  voters,    ballot-box  stuffing,  i.e.  frau- 
dulently putting  ballots  into   the  box    which  ought,  not  to  go  in. 
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preventing  by  force  or  intimidation  a  legally  qualified  voter  from 
casting  Hs  vote,  unlawfully  taking  out  of  the  baUot-box  la.llots 
that  have  been  lawfully  cast,  fraudulent  miscounting  of  the  votes 
or  wilful  false  returns  by  election  officers,  and  other  improper 
practices  militating  against  the  purity  and  freedom  of  elections 
are  crimes,  usually  misdemeanors. 

in.    Crimes  against  ebligion. 

christittuity.  1160.     It  used  to  be  said   that  Christianity   was  a  part  of 

the  common  law,  and  various  acts  were  formerly  pimished  as 
crimes  for  religions  reasons. 

Apostaoy  Apostacy,    i.e.    the    abandonment   of  the    Christian  religion 

eresy.  ^^^  taking  up  some  other  behef  or  becoming  an  atheist,  and 
heresy,  i.e.  profesang  religions  opinions  which  the  law  declared  to 
be  erroneous,  were  formerly  crimes,  but  are  no  longer  so, 
complete  rehgious  liberty  being  now  established.  These  offences 
were  triable  in  the  ecclesiastical  courts,  which  proceeded  against 
the  offender  pro  salute  animae.^  But  besides  the  ecclesiastical 
penalties  which  those  courts-  could  inflict,  the  heretic  might  be 
further  punished  with  death  by  burning  at  the  King's  pleasure, 
for  which  purpose,  after  a  conviction  in  the  ecclesiastical  courts, 
the  King  in  Council  might,  if  he  saw  fit,  issue  a  writ  de  heretico 
comburendo. 

Witchcraft  1161.    Witchcraffc  in  ancient  times  was  a  felony ;  but  there 

is  now  no  such  crime,  intelligent  people  generally  having  ceased  to 
believe  in  its  possibility.     . 

Blasphemy.  1162.     Blasphemy  is  speaking  or  writing   against  the  essen- 

tial doctrines  of  the  Christian  religion,  using  insulting  or  oppro- 
brious language  toward  the  Deity  or  profane  cursing  and  swearing, 
and  in  ancient  times  was  a  serious  crime.  Some  forms  of  it  are 
still  misdemeanors  in  some  places,  on  the  ground  of  being  ex- 
tremely offensive  to  the  feelings  of  most  people ;  but  the  law  is 
very  seldom  enforced,  never  against  a  person  who  expresses  his 
opinions  on  any  subject  in  good  faith  and  in  a  decent  mannei-. 
Sabbath  1163.    Statutcs  forbid   labor,   except   works   of  necessity  or 

bieakiug.  ^  •' 

»  See  \  1122. 
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mercy,  and  certain  kinds  of  amusements  on  Sunday.  The  viola- 
tion of  these  is  called  sabbath  breaking.  These  laws  are  based 
partly  on  religion,  but  at  present  are  usually  defended  on  the 
ground  of  the  importance  of  securing  to  the  community  a  day  of 
rest  and  of  preserving  the  orderhness  and  quiet  of  Sunday.  They 
are  not  very  strictly  enforced. 


rV       CRIMEg   AGAINST   DECENCY   AND   MORALITY. 


1164.  The  word  bigamy  was  formerly  used  to  denote  the 
marrying  another  husband  or  wife  after  the  death  of  a  former 
one.  This  has  always  been  perfectly  lawful,  though  regarded  by 
many  persons  with  disfavor.  In  the  legal  sense  bigamy  or  poly- 
gamy means  the  marrying  another  husband  or  wife  by  a  person 
who  is  already  married,  or  marrying  a  person  who  is  already 
married.  The  second  marriage  is  of  course  void ;  but  each  party 
to  it  is  guilty  of  a  crime,  provided  he  or  she  knows  the  facts  that 
make  the  second  marriage  void,  i.e.  the  existence  of  the  former 
marriage  and  that  the  former  husband  or  wife  is  stiU  living  and 
not  divorced  a  vinculo.  But  if  a  man  mistakenly  supposing  his 
former  wife  to  be  dead  should  in  good  faith  marry  again,  although 
the  second  iparriage  would  be  void,  it  would  not  be  criminal. 

1166.  Incest  is  sexual  intercourse,  with  or  without  having 
previously  gone  through  a  form  of  marriage,  between  persons  who 
are  so  nearly  related  that  they  can  not  marry. 

1166.  Sodomy,  also  called  buggery  or  the  crime  against 
nature,  covers  various  unnatural  modes  of  copulation,  e.g.  per 
anum  or  per  orem,  or  sexual  intercourse  with  a  beast. 

The  three  above  mentioned  crimes  are  felonies. 

1167.  Adultery,  i.e.  sexual  intercourse  between  a  married 
womatf  and  a  man  who  is  not  her  husband,  fornication 
sexual  intercourse  between  an  unmarried  woman  and  any  man, 
and  prostitution  were  not  crimes  at  common  law  on  the  part  of 
either  the  man  or  the  woman,  though  they  exposed  both  of  the 
offenders  to  a  fine    or  to    spiritual  penalties   in    the   ecclesiastical 


Bigamy 


Incest, 


Sodomy. 


Adultery, 
fornication 
^^g^.and  prostitu- 
tion. 


3  In  the  law  of  divorce  adultery  means  unlawful  sexual  intercourae  by 
either  husband  or  wife. 
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Seduotion, 


Open  lewd- 
ness. 


courts.  At  present  adultery  in  most  places  and  fornication  in  a  few 
of  the  United  States  are  misdemeanors,  though  not  often  punished. 
Seduction,  however,  which  is  where  a  man  by  artifice  or  persuasion 
induces  a  woman  previously  chaste  to  have  unlawful  sexual  inter- 
course with  him,  particularly  if  the  seduction  is  accomplished  by 
means  of  a  promise  of  marriage  which  is  not  kept,  is  a  statutory 
trostitntion.  crime.  Prostitution  is  not  a  crime  except  in  those  places  where 
fornication  is. 

1168.  Open  and  notorious  lewdness,  which  tends  to  public 
scandal,  is  a  misdemeanor  at  common  law.  It  includes  such  acts 
as  frequenting  bawdy-houses,  the  solicitation  of  men  in  the 
street  by  prostitutes,  having  or  begetting  bastard  children,  and  by 
statute  most  acts  of  gross  indecency  in  pubhc,  for  instance 
indecent  exposure  of  the  person.  Procuring  an  abortion  is  a 
statutory  crime. 

1169.  It  is  not  unlawful  to  get  drunk;  but  being  drunk  in 
a  public  place,  e.g.  in  the  street,  is  a  misdemeanor. 

1170.  It  is  a  crime  to  violate  a  grave  and  carry  off  a  dead 
body  without  a  permission  from  the  proper  authorities. 


Aboition. 


DrunkenneBS. 


Violating 
graves. 


V.    Obimes  against  the  peace.* 


Breaoli  of 
the  peace. 


Unlawful 
assembly. 


Bout. 


Biot. 


1171.  All  unlawful  acts  of  violence  and  disorder  are  called 
breaches  of  the  peace.  Very  many  crimes,  for  instance  mnrdei 
and  robbery,  involve  breaches  of  the  peace ;  but  mention  will  be 
made  here  only  of  certain  ones  in  which  that  is  the  most  pro- 
minent element. 

1172.  An  unlawful  assembly  is  an  assembly  of  three  oi 
more  persons  with  the  intent  to  commit  a  crime  by  open  force 
or  to  carry  out  any  common  purpose,  lawful  or  unlawful,  in  such 
a  manner  as  to  give  reasonable  grounds  to  apprehend  a  breach 
of  the  peace  in  consequence  of  it.  A  rout  is  an  -unlawful  assem- 
bly which  has   made    a    motion   toward    the    execution    of  their 

.common  purpose. 

A  riot  is  an  vmlawful  assembly  which  has  actually  begun 
to    execute    its    purpose,    or    an    assembly    of    three    or    more 


*  See  i  99. 
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persons  originally  lawful  which  has  taken  up  and  begim  to  execute 
an  unlawful  purpose,  by  a  breach  of  the  peace  and  to  the  terror 
of  the  public."  Thus  if  a  hundred  armed  men  meet  together  for 
the  purpose  of  tearing  down  a  liquor  saloon,  this  is  an  unlawful 
assembly.  K  they  march  out  together  from  the  place  of  meeting 
toward  the  building,  this  amounts  to  a  rout.  If  they  actually  pull 
down  the  building  with  violence  and  disorder,  they  make  a  riot.' 

IIYS.     An    affray   is   fighting   in    a    public   place,    so  as  to     Affray. 
cause  a  breach  of  the  peace;  for  instance  a  prize  fight.     A  fight 
in  a  private  place  is  an  assault  merely.      If  more  than  two  per- 
sons are  engaged,  an  afl5:ay  may  amount  to  a  riot. 

1174.  Unlawfully  disturbing  any  lawful  meeting,  for  instance  Distnrbanos 

T  .      1  1.    .  .  T  ,  .  1.  ofmeetings. 

going  to  a  pohtical  or  religious  meeting  and  making  a  distur- 
bance, is  a  crime.     Forcible  entry  and  detainer  has  been  already     Forcible 

entry  and 

mentioned;^  it  is  in  some  places  a  crime.  detainer. 

1175.  Besides    acts   such    as   those   above   described   which  Acta  tending 

to  .cause 

amount  to   an   actual  breach  of  the  peace,  there  are  others  which  breach  ot  th« 

^  '  peace. 

are  treated  as  crimes  because  of  their  tendency  to  cause  one. 
Challenging  or  provoking  another  to  fight,  sending  threatening 
letters  for  purposes  of  blackmaU  or  annoyance  and  criminal  and 
seditious  hbels,  which  wiU  be  spoken  of  in  the  next  chapter  are 
examples  of  such  acts. 

1176.  The  practice  of  carrying  weapons    naturally   leads  to     Carrying 

weapons. 

broils  and  MlHngs.  In  civilized  society  men  are  expected  to 
,  depend  upon  the  law  for  protection.  Therefore  going  about  arm- 
ed or,  as  it  is  more  often  called  in  the  United  States,  carrying 
concealed  weapons  is  generally  forbidden,  except  in  certain  cases 
where  it  is  allowed  for  special  reasons.  The  weapons  need  not  be 
in  the  proper  sense  concealed ;  the  rule  is  the  same  if  they  are 
openly  displayed.     The  provision  in  the  constitution  of  the  United  ConsHtution- 

al  provisions 

States,  that  the  right  of  the  people  to  keep  and  bear   arms  shall  ™t|»  united 
not  be  infringed,  has  been  decided  by  the  courts    to  refer  to  the 
arms   of   a    soldier   or    militiaman,    and    not  -to  confer  any  right 
to  carry  around  revolvers  and  bowie  knives. 

1177.  AH  the  crimes  in  this  sub-division  are  misdemeanors.      Misde- 


meanors. 


«  Stephen,  Dig.  of  Crim.  Law,  Art.  70-72. 
«  Harris,  Grim.  Law,  106. 
1  See  i  461. 
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VI.  Ceimes  against  the  foblio  health,  oeder  and  well  being. 


Vagrants. 


Police  1178.     Breaches  of  regulations  intended  to  protect  the  public 

regu  a  ions,  jjgg^j^j^  g^^^j  prevent  the  spread  of  contagious  diseases,  or  selling  oi 
keeping  with  intent  to  sell  provisions  which  are  spoiled  and  unwhole- 
Paise  reports,  some  Or  adulterated  are  misdemeanors.  80  is  knowingly  and  wil- 
fully spreading  false  and  alarming  news  to  the  disquietude  of  the 
community,  as  when  some  years  ago  a  newspaper  in  New  York, 
merely  to  perpetrate  a  hoax,  published  a  false  report  that  the 
lions  and  other  dangerous  beasts  in  "the  zoological  garden  in  that 
city  had  all  escaped  from  their  cages  and  were  roaming  at  large 
in  the  adjacent  streets,  thus  causing  anxiety  to  the'  parents  of 
children  who  were  attending  school  in  that  part  of  the  city  and 
to  other  persons  who  had  occasion  to  go  there,  or  if  false  stories 
of  difficulties  with  foreign  nations  likely  to  result  in  war  should 
be  at  afloat  to  affect  the  stock  market. 

1179.  A  vagrant,  or  as  he  is  more  often  called  at  present 
a  tramp,  is  a  person  who,  having  no  regular  occupation  and  no 
visible  means  of  support,  wanders  about  from  place  to  place 
begging  or  committing  depredations  5  but  not  a  laboring  man 
going  about  in  good  faith  in  quest  of  work,  even  though  he  may 
be  unsuccessful  in  finding  it  and  may  be  occasionally  obliged  to 
accept  charity. 

Disorderly  persons  include  vagrants  and  also  paupers  who 
refuse  to  comply  with  the  regulations  laid  down  by  law  for  their 
government  while  they  continue  to  be  dependent  upon  public 
charity,  beggars,  hawkei-s  and  peddlers  who  have  not  taken  out 
the  licenses  to  carry  on  their  trade  reqiiired  by  law,  and  gene- 
rally persons  doing  business  without  a  license  when  the  law 
requires  one,  prostitutes  behaving  in  a  disorderly  or  indecent 
manner  in  pubUc,  and  various  other  classes  of  persons  who  make 
themselves  objectionable  to  the  community  in  analogous  ways  or 
from  their  manner  of  life  are  likely  to  commit  crimes  or  de- 
predations. 

Rogues  and  vagabonds  are  disorderly  persons,  who  persist  in 
being  such  after  having  been  once  convicted,  and  also  those  who 
in  addition  to   mere   idleness   and   vagrancy    actively    annoy   the 


jOiaordei'ly 
persous. 


Rogues  and 
vagabouds. 


meauorSa 
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public  or  commit  various  acts  injurious  to  others  or  practice 
impostures  upou  iguorant  or  charitable  people,  such  as  fortune 
tellers,  beggars  who  expose  wounds  or  deformities  to  excite  pity 
or  who  collect  alms  on  false  pretences,  persons  who  exhibit 
indecent  pictures  or  objects  or  make  indecent  exhibitions  of  their 
persons  in  pubUc,  or  who  run  away  leaving  their  wives  or  children 
chargeable  to  the  public,  or  who  have  burglar's  tools  or  apparatus ;. 
for  swindling  in  their  possession,  and  persons  of  like  sort. 

The  kinds  of  conduct  which  wiU  put    a    person   into  any  one    statutory 
of  those  classes  are  in    most   places   defined  by  statute,  though  a  ^^°™'°°'' 
part    of  the   ground   is   covered   by    common    law    rules.      It   is 
impossible    to    descend    to    details  here,  especially  as  the  statutes 
differ  somewhat  in  different  place.     All  such  persons  are  guilty  of     Misde- 
misdemeanors,  though  some  species  of  vagrancy   were  felonies  at 
common    law,   and  in   some  of  the  United  States,  owing  to  the 
recent   increase    of  tramps    and   the   many  crimes  committed  by     Tramps. 
them,    the    laws    against    them   have    been    made    more    severe 
and    they    are    punished   with   confinement   in  the  state   prison. 

1180.  GambKng  is  not  by  itself  a  crime;  but  certain  kinds    Gambling. 
of  gambling  in  public  are  reckoned   as  disorderly  conduct,  for  ex- 
ample in  some  of  the  United    States    gambling  in  raUroad  trains 

and  passenger' steamers,  where  professional  gamblers  and  sharpers 
are  accustomed  to  resort  to  swindle  unwary  travellers. 

1181.  In  former  times  legislators  thought  it  expedient  to  pass   sumptuaiyi 
somewhat    strict   laws  to   check  extravagance  in  dress  and  living 
among  the  people.     Those  were  known  as  sumptuary  laws.    They 

are  now  all  repealed,  such  matters  being  wisely  left  to  the  private 
judgment  of  each  individual. 

1182.  The  word  nuisance  as  has  been  explained  elsewhere,    Nuiaauoes. 
denotes  either  a  thing  or  a  wrong.     The  same  kinds  of  things  which 

were  mentioned  in  §§  706-708  as  nuisances  are  also  nuisances  for  the 
purposes  of  the  criminal  law,  provided  they  are  public  nuisances, 
that  is,  provided  they  violate  or  threaten  to  violate  the  rights  of 
the  public  or  of  a  large  and  undefined  number  of  persons  and 
not  merely  of  specific  individuals.  Besides  those,  the  criminal  law 
treats  as  nuisances  many  things  which,  although  they  do  not 
.actually  violate  or  have  any  tendency  to  violate  any  one's  rights, 
are  injurious    or   unieasonably    annoying   to    the    public  either  in 
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themselves  or  from  the  way  in  which  they  are  used.  Among 
such  things  may  he  mentioned  bawdy  houses,  disorderly  inns  or 
taverns,  gambling  houses,  lotteries,  unlicensed  theaters,  places  of 
public  amusement  and  hq[uor  saloons  when  the  law  requires  these 
to  be  licensed.  It  is  generally  a  misdemeanor  wilfully  to 
create  or  maintain  a  public  nuisance,  or  to  omit  to  abate  it 
when  a  person  has  possession  of  it  and  the  right  to  abate. 
Nuisances '  There  are  also  certain  acts  which,  because  they  cause  annoyance 

Bot  caused 

by  things,    of   harm   to   the   public   or   to   a   large   part   of  the  pubuo,  are 

regarded   as   criminal   nuisances,  though,  they  are  not  committed 

through  the  instrumentality  of   any   particular   kind  of  thing,  for 

instance  keeping  a  corpse  unburied  for  an  unreasonably  long  time, 

Eaves-      making  great  noise  in  the  street  at  night,  or  eavesdropping,  that 

dropping.      ,■,..,■■  n  i 

IS,  "Ustemng  under  walls  or  windows,  or  the  eaves  of  a  house, 
to  hearken  after  discourse,  and  thereby  to  frame  slanderous  and 
Common  miscHevous  tales."  A  common  scold,  communis  rixatrix,  is  a 
woman,  for  the  law  presumes  hat  a  man  can  not  be  guilty  of 
this  offence,  who  habitually  goes  about '  scolding  and  quarreling. 
She  is  guilty  of  a  public  nuisance,  for  which  formerly  she  was 
liable  to  be  punished  by  being  ducked  in  a  pond  by  means  of 
an  instrument  known  as  a  cucking  stool  or  ducking  stooL 

VII.  Ceimbb  against  pubuo  justice. 

injnring  1183.     Unlawfully  removing,  destroying,  mutilating,  falsifying 

records..    Or  forging  public  records  is  a  serious  crime,  usually  a  felony. 
Obstructing  1184.     Obstructing  the  service  of  legal  process  by  force  or  fraud 

process,  is  a  Crime ;  but  a  person  may  by  force  exclude  from  his  dwelling 
house  an  oificer  who  is  attempting  to  enter  to  serve  process,  except 
where  the  officer  has  a  right  to  enter  as  explained  in  §  737.  In 
case  of  civil  process  the  offence  is  a  misdemeanor ;  but  the  obstruc- 
tion of  criminal  process  makes  the  wrongdoer  particeps  criminis,  an 
accessory  in  felony,  a  principal  in  treason  or  misdemeanor ;  such  at 
least  was  the  common  law  rule.  When  an  officer,  meeting  with 
Eofusing  to  forcible  resistence  in  the  performance  of  his  duty,  calls  upon  any 
officer,  able  bodied  man  who  is  capable  of  serving  in  the  posse  comitatus' 
for  help,  it  is  a  misdemeanor  in  the  latter  to  refuse. 

8  See  i  1167.  ~~^ 
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1185.  When  a  prisoner  lawfully  arrested  or  confined  is  wrong-     Esoapo. 
fully  liberated  by  himself  or  others  without  force,  it  is  called    an 
escape ;  when  the  liberation  is   affected  by  the    party  himself  by 

force,  it  is  forcible  escape  or,  if  from  prison,  prison  breach ;  when  it  is     F"'"? 
affected  by  others  with  force,  it  is  known  as  rescuous   or    rescue.     Eesoae. 
The  prisoner  who  escapes  and  all  persons  who  aid  him  are  guilty 
of  a    crime,    which    may   be  felony  or  misdemeanor.     An  ofiicer 
who  volimtarily    or    neghgently    permits   the  escape  of  a  prisoner  x-iabjuty  oi 
charged   with    a    crime,  -  is    guilty  of   a  misdemeanor ;  but  if  the 
prisoner   has   been    convicted    of   a    felony    or  after  his  escape  is 
recaptured  and  convicted  of  the   same   felony  for    which    he    was 
originally  arrested,  the  officer,  if  the  escape  was  voluntary  on  his 
part,  becomes  also  guilty  of  the  felony.     An  escape  of  a  prisoner 
held    on   civU  process  is  not  a  crime  on  the  part   of  the    officer, 
but  a  tort*. 

1186.  A   private    person   is    not    bound    to   set    on  foot  a  compounci- 

_■*■  ^  ,  iug  crimes. 

prosecution  against  a  criminal,  though  in  case  of  treason  or 
felony  he  is  bound  to  give  information  of  it."  But  an  agreement 
for  a  reward  not  to  prosecute,  for  instance  an  agreement  not  to 
prosecute  a  thief  if  he  will  restore  the  stolen  goods,'  is.  called 
compounding  the  crime  or,  in  the  case  of  compounding  with  a 
thief,  theft-bote.  Compounding  treason  or  felony  was  a  crime  at  I'^iouies. 
common  law,  and  anciently  made  the  party  an  accessory  to  the 
felony,  but.  at  present  is  a  misdemeanor.  To  compound  a  mis-  ^^^ 
demeanor  was  not  unlawful  by  the  common  law,  but  now  in  most 
places  is  a  statutory  misdemeanor, 

1187.  Common     barratrj'     or    barretry    la    the   habitually    Banatrj. 
exciting  and  stirring  up  quarrels  and  lawsuits  in  the  community; 

not  the  doing  so  once  or  on  a  few  occasions,  but  the  maldng  a 
practice  of  it." 

1188.  Maintenance  is  the  officiously  intermeddling  in  a  law  ji^  « tenanoi 
suit  in  which  one  has  no  concern  by  assisting   either   party   with 
money  or  otherwise ;    but   a   man   may  maintain  the  suit  of  his 

near  kinsman,  servant  or  poor  neighbor  out  of  charity  and  com- 
passion with  impunity;  and  for  a  lawyer,  the  maintenauc  of 
.suits  is  bis  professional  duty, 

9  See  i  1019.  i»  See  1 1157. 

11  For  j-nother  meaning  of  bjwrfttiy,  we  i  889. 
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Champerty.  Champerty  (campi  pariitio)    is   a    species    of    maintenance, 

being  an  agreement  with  a  plaintiff  or  defendant  campnm  partlre, 
to  divide  the  land  or  other  property  sued  for  between  them,  ii 
they  prevail  at  law,  whereupon  the  champetor  is  to  carry  on  the 
suit  at  his  expense.      It    also    includes   the    purchasing   claims  or 

Baying  pre-  land  of  which  the  title  is   in    dispute,    which    is   called  buying  or 

tended  titles.  r        J  .;      o 

selling  pretended  titles,  with  the  intent  that  the  buyer  shall 
prosecute  a  suit  on  the  claim  or  for  the  land  instead  of  the 
seller.  It  is  often  said  that  the  prevention  of  champerty  was 
the  reason  or  one  of  the  reasons  why  at  common  law  chases  in 
action  and  bare  rights  to  land'^  were  not  permitted  to  be  assign- 
ed ;  but  perhapb  that  is  a  case  of  the  invention  of  a  new  reason 
for  an  old  rule  whose  original  ground  was  different. 
The  modern  1189.     Barratry,  maintenance  and  champerty  were  common 

law  misdemeanors ;  but  in  modern  times  maintenance  and  chana- 
perty  are  either  not  crimes  at  aU  or  are  confined  to  a  few  cases 
where  for  special  reasons  such  practices  are  particularly  objection- 
able, such  as  selling  and  buying  pretended  titles  to  land  or  the 
purchase  of  claims  by  attorneys  for  the  purpose  of  suing  upon 
them.  The  purchase  and  sale  of  choses  iu  action  is  now  generally 
lawful. 
Perjury.  1190.     Porjury,    often   called    wilful   and  corrupt  perjury,  is 

committed  when,  a  lawful  oath  having  been  administered  in  some 
judicial  proceeding,  or  by  statute  in  modern  times  in  some  pro- 
ceeding where  the  law  requires  an  oath  to  be  taken,  the  person 
taking  the  oath  thereupon  wilfully  swears  falsely  as  to  a  point 
material 'to  the  matter  in  hand.  False  swearing  in  a  case  where 
the  law  does  not  require  an  oath  is  not  perjury,  though  it  may 
amount  to  a  fraudulent  misrepresentation,  as  where  an  insurance 
policy  provides  for  a  sworn  statement  of  the  particulars  of  a 
loss  being  furnished  by  the  insured  to  the  underwriter.  A  cul- 
pable intention  is  essential  to  the  commission  of  the  crime ;  a 
person,  for  instance  a  witness  testifying  in  court  or  a  party 
making  an  affidavit  in  a  proceeding,  is  not  guilty  of  perjury  if  he 
makes  a  false  statement  by  mistake  believing  it  to  be  true;  but 
a  person  may  commit  perjury  by  making   a   positive   false   state- 


i<  See  i  Ud, 
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ment  about  a  matter  as  to  which  he  has  no  knowledge  or  belief 
at  all,  and  in  some  cases  by  statute  by  making  positive  false 
statements  in  affidavits  as  if  from  his  own  personal  knowledge 
when  in  fact  he. is  merely  speaking  from  hearsay 

1191.  Subornation  of  perjury  is"  wilfully    and  corruptly  pro-  Subornation 
curing  another  person  actually  to   commit   perjury,  not  merely  an 
attempt  to  procure  it.     Perjury  and  subordination  of  perjury  and 

also  the  offences  of  falsifying  evidence    or   preventing   by  force  or    Paisifjing 
fraud    a    witness    irom    appearing   or   testiiying,    are    sometimes  ™ff  evidence 
felonies  and  sometimes  only  misdemeanors. 

1192.  Bribery   of  a   judge,   juryman    or    any  officer  of  the     Bribery, 
court,  or  the  mere  offering  of  a  bribe    which   is    not  accepted,  is 

a  grave  crime.  Embracery  is  an  attempt  to  influence  a  jury  Embracery, 
corruptly  by  bribes,  gifts,  entertainments,  promises  or  even  persua- 
sion or  entreaty.  These  offences  both  on  the  part  of  the  person 
offering  the  bribe  or  using  the  improper  influence  and  the 
judge,  juryman  or  officer  who  actually  accepts  or  yields  to  it,  may 
be  either  felonies  or  misdemeanors. 

1193.  A  false  or  incorrect  verdict  by  jurors  was  in  ancient  ^"iso  verdict, 
times    assumed   to   be    due    always    to    embracery   or  fraud,  and 

was  therefore  a  crime,   which  was   punishable   at  the  instance  of 

the  injured  party  by  a    peculiar   proceeding   called  an  attaint,  in     Attaiat 

which    the    same    issue    that   had   been    tried  before  the  original 

jury  was  tried  over  again   before    a  jury  of  twenty-four  men,  the 

law  not  deeming  it  proper  that  the  verdict  of  one  jury  of  twelve 

should  be  attainted  by  that  of  another  jury  of  the  same  number. 

No  evidence  could  be   given  on  the  second  trial  except  what  was 

given  on  the  former  one,  the  very   question    to  be  decided  being 

whether  the  first  jury  did    rightly    upon  the  evidence  which  they 

had  before  them.     If  the   former  verdict    was  found  to  be  false, 

it   was   set    aside    and  the  jury  punished.     But  in  modern  times 

the  writ  of  attaint   has   been    abolished,    it  being  considered  that 

the    exposure   to    punishment  for  a    wrong  verdict  is  inconsistent 

with    the    proper  independence    of  the   jury;    and    an    erroneous 

verdict  which  can  be  shown  to    be    due  to  any  actual  misconduct 

or  gross  misapprehension  on  the  part  of  the  jury  can  be  set  aside 

on  a  motion  for  a  new  triak 

1194.  Criminal   contempt   of    court    includes  various     acts  °°°eo'un.°' 
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tending  to  interfere  with  the  administration  of  justice  in  the 
courts  or  to  bring  the  courts  themselves  into  disrespect  and  so 
undermine  their  authority.  • 

?7hat  acta  are  Disorderly  behavior  in  the  place  where  the  court  is 
sitting,  such  as  fighting  or  making  a  noise  in  the  court 
room  or  insulting  the  judge  on  the  bench,  or  such  conduct 
so  near  thereto  as  to  disturb  and  interrupt  the  business  of  the 
court;  publishing  libels  upon  the  court  or  upon  the  judges  in  their 
judicial  capacity  or  .grossly  false  reports  of  their  proceedings,  of  a 
nature  to  excite  hatred  or  contempt  against  them  in  the  public 
mind ;  abuse  of  their  authority  by  the  officers  of  the  court  or  of 
the  process  of  the  court  by  any  one  for  purposes  of  extortion  or 
malice;  attempts  to  bribe  or  improperly  influence  ^the  judge,  a 
juryman  or  any  court  officer;  resisting  or  obstructing  the  service 
of  process  or  the  execution  of  any  order  or,  mandate  of  the  court 
or  disobedience  to  its  orders  or  writs,  are  the  most  important  of 
the  acts  which  when  done  wilfully  are  regarded  as  contempts 
against  the  court.  Most  contempts  are  misdemeanors.  But  in 
snmmary  any  casc  evciy  court  of  record  has  power  to  punish  contempts 
pums  men .  ^^gg^-^g^.  j^gg]^  gummarily,  without  resorting  to  the  ordinary  forms 
of  criminal  procedure.  K  the  contempt  is  committed  in  the 
actual  presence  and  view  of  the  court,  so  that  -the  judge  has 
personal  knowledge  of  it  while  acting  as  judge,  as  in  case  of  an 
affray  in  the  court  room  or  the  refusal  of  a  witness  to  answer  a 
proper  question  put  to  him,  no  trial  or  proceedings  of  any  kind 
are  necessary,  but  the  court  can  at  once  make  an  order  for  the 
punishment  of  the  offender.  In  other  cases  the  proceedings  are 
substantially  the  same  as  in  civil  contempts,"  except  that  the 
attachment  is  issued  or  the  order  to  show  cause  why  an 
attachment  should  not  issue  is  made  by  the  direction  of  the 
judge  himself  or  upon  an  information  filed  by  the  attorney 
general  and  not  upon  the  petition  of  an  aggrieved  party.  At 
Penalty  for  Common   law   for    a   criminal   contempt   the    court   could   fine  oi 

coutempfc,      _  ■*■ 

imprison  the  offender  at  its  discretion;  but  at  present  in  manj 
places  the  maximum  punishment  that  may  be  imposed  is  fixed 
by  statute. 

u  See  i  1108. 
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Vlll.  Crimes  relating  to  public  officers. 

1195.  Falsely  assuming  to  act  as  a  public  officer  kuowing     snnaiy 
oneself  not  to  be  such,  preventing  or  obstructing  any  public  officer 

in  the  performance  of  his  official  duty  by  fraud  or  wrongful  force 
or  intimidation,  and  bribing  or  attempting  to  bribe  any  public 
officer  are  crimes  of  various  degrees  of  magnitude,  generally  mis- 
demeanors. 

1196.  If  any  public  officer  or  person  acting  as  such,  in  the   Eitoition. 
exercise  or  under  color  of  exercising  the  duties  of  his  office,  does 

any  illegal  act  or,  from  any  improper  motive  and  not  by  a 
bona  fide  mistake  or  error  of  judgment,  abuses  any  discretionary 
power  vested  in  him,  and  by  that  means  obtains  from  any 
person  any  money  or  valuable  thing  which  is  not  then  due  to  him> 
he  is  guilty  of  extortion,  as  also  if  he  demands  and  receives  any- 
thing which  he  is  not  entitled  to  as  a  consideration  for  doing  his 
official  duty.  Thus  it  is  extortion  for  a  sheriff  to  obtain  money  from 
a  party  against  whose  property  he  has  a  writ  of  attachment  by 
threatening  to  take  goods  whose  deprivation  would  cause  a  special 
loss  to  the  owner  when  he  might  equally  well  take  other  goods,  or  to 
demand  and  receive  more  than  his  l^al  fees  for.  serving  process. 

1197.  If    the    illegal    act   consists   in    infficting    upon    any  Oppression, 
person  any  bodily  harm,  imprisonment  or  other  injury  not  amount- 
ing to  extortion,  the  offence  is  oppression.     Extortion  and  oppres- 
sion are  misdemeanors. 

1198.  Accepting  bribes,    neglecting   or   refusing   to  perform  Miseonanot 

of  nffiflflTH 

the  duties  of  his  office  without  justifiable  cause,  and  revealing 
official  secrets  are  also  crimes  on  the  part  of  a  public  officer,  usually 
misdemeanors. 

1199.  Improper   and  criminal  conduct  by  public- officers  in  Malversation. 
their  official  capacity  is  generally  called  malversation  in  office,  and 

comes  under  the  general  head  of  misprision. 

IX.    Trade  offences. 

1200.  Smu^ling  is  knowingly   importing   or    attempting  to  smnggiing. 
import  dutiable  goods  into  the  country  without  paying  the   duties 
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piioit  rnnnu-  prescribed  by  law.  Very  similar  Ib  the  offence  of  manufacturins 
excisable  articles  without  paying  the  excise  tax,  of  which  the 
most  common  case  is  the  illicit  distillation  of  whiskey  and  other 
liquors.     These  acts  are  misdemeanors,  and  besides  subjecting  the 

Forfeiture,  offender  to  punishment  expose  the  goods  themselves  to  forfeiture 
on  an  information  in  rem,}* 

Uniicensea  1201.     Carrying  on  any  trade  for  which  a  license  is  required 

trading.  10  •/  j. 

without  obtaining  a  license  is  a  misdemeanor,  and  in  the  case  of 
selling  intoxicating  Hquors  sometimes  involves  the  forfeiture  of  the 
goods.      The    same    is    true   of  any   selling  of  liquor  in  a  place 
where  it  is  entirely  prohibited  by  law. 
franduient  1202.     Fraudulent  banluruptcy,  which  is  a  misdemeanor,  also 

banltruptcy, 

belongs  to  this  class  of  crimes. 

Markets,  1203.     Markcts,    the    nature    of   which    has    already    been 

described, '°  are  intended  for  the  convenience  of  the  dwellers  in 
the  neighborhood  and  not  for  speculation.  There  were  a  number 
of  acts  which  were  made  misdemeanors  by  the  common  law  for 
the  purpose  of  preventing  speculative  enhancements  of  prices  in 
markets,  hut  which  are  no  longer  unlawful. 
Forestalling.  Forestalling  the    market   was   buying   or  contracting  for  any 

merchandise  on  the  way  to  a  market,  dissuading  the  owner  from 
carrying  it  there  or  persuading  him  to  raise  the  price  of  it. 

Eegrating.  Kegrating  was  buying  corn  or  any   dead  victual  in  a  market 

and  selling  it  again  in  the  same  market  or  within  four  miles 
of  it. 

Engrossing.  Engrossjug  was  getting   into    one's   possession    or   buying  up 

lai^e  quantities  of  corn  or  other  dead  victual  with  intent  to  sell 
them  again,  the  tendency  of  which  was  to  create  a  temporary 
scarcity  and  thus  enhance  the  price. 


X.      CONSPIKAOY. 

Conspiracy.  1204.    Not  Only  does  a  conspiracy  to  commit  a  crime  make 

each  conspirator  particeps  criminis,  either  as  principal  or  accessory, 
if  the  crime  is  actually  committed,    but  the    conspiracy  itself  is  a 

"  See  i  940. 
IB  See  i  607. 
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crime  •  even  though  it  comes  to  nothing.  Also  a  conspiracy  to  ac- 
complish a  lawful  result  hy  unlawful  means  or  to  do  a  wrong  to  a 
person  which  if  were  committed  by  an  individual  would  be  a 
mere  tort,  is  criminal.  For  instance  buying  goods  on  credit  with 
an  intent  not  to  pay  for  them  was  not  at  common  law  a  crime, 
but  a  conspiracy  to  do  so  was.  The  gist  of  the  offence  is  the 
combination ;  a  single  person,  can  not  be  guilty  of  it.  Nor  is  a 
mere  intention  to  commit  a  crime  a  conspiracy,  there  must  be  an 
agreement.  If  however,  the  conspiracy  is  actually  carried  out  by  Merger, 
the  commission  of  a  felony,  the  conspiracy  is  merged  in  the  felony, 
and  the  conspiratorE  can  not  be  punished  for  it  as  a  separate 
crime.      Combinations  of  workmen  to  raise  wages  and  strikes  by  OomMmtiom 

o  _      ^     •'     or  workmen. 

workmen  for  higher  wages  were  formerly  regarded  as  criminal 
conspiracies,  but  by  recent  statutes  are  not  so  now  unless  unlaw* 
ful  means  are  to  be  used. 
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CHAPTEE    LXXVI. 

CRIMES  AGAINST  INDIVIDUALS. 
I.    Consent. 

Consent.  1205.    Generally   an    act  is   not   a   crime    against   an   in- 

dividual if  it  is  done  with  the  latter's  consent.  For  instance,  it 
is  not  theft  to  take  another  person's  property  by  his  permission. 
But  the  consent  must  be  freely  and  understandingly  given, 
not  obtained  by  force  or  fraud  nor  from  a  person  who  by  reason 
of  his  tender  age  or  weakness  of  mind  is  incapable  of  under- 
What  may  he  Standing  the  nature  of  the  act.     A  person  however  can  not  consent 

consented  to,  .  .     ,  ,  i  .  i  .  i 

to  his  own  kimng  or  maimmg  or  to  any  assault  upon  him  which 
involves  a  breach  of  the  peace,  as  for  instance  in  a  prize  fight ; 
the  consent  is  void,  and  wiU  not  prevent  the  act  from  being  a 
crime.  It  is  doubtful  how  far  a  person  can'  consent  to  acts  which 
*  put  him  in  great  danger  of  death  or  serious  bodily  harm,  for  ex- 
ample being  wheeled  in  a  barrow  along  a  tight  rope  at  a  great 
height  from  the  ground.  But  surgical  operations,  however  dangerous, 
may  be  submittfed  to,  and  can  be  performed  upon  a  young  child  or 
insane  person. with  the  consent  of  those  in  ch&jge  of  him,  and 
probably  upon  an  insensible  person  in  case  of  necessity  without 
any  consent. 

n.    Okimus  against  personal  seotjritt. 

toomioUe,  1206.     Homicide   is   the   killing    of  a    human    being   by   a 

human  being;  but  the  killing  a  child  in  ventre  sa  mere  is  not 
homicide,  though  it  may  be  a  crime  of  a  different  kind.  Hom- 
icide is  justifiable,  excusable  or  unlawful. 

joBtiflabie  Justifiable    homicide    is    that    which    is    committed    in    the 

discharge  of  a  duty,  as  where  a  sheriff  or  his  officer  hangs  a  man 
under  a  warrant  from  a  court.  A  peace  officer  having  a  right  to 
arrest  a  person  may  kill  the  latter  if  he  forcibly  resists  the  arrest, 
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and  such  an  officer  or  a  jailor  may   kill  a  prisoner   who   assaults 

him  in  a  forcible  attempt  to  escape.      If  however  a  person  on  a 

lawful  attempt  to  arrest  him  flees  instead  of  resisting,  he  can  be 

killed  to  prevent   his    escape    only    when    the  ground  of  arrest  is 

treason  or  felony  or  the  infliction  of  a  dangerous  wound,    not    in 

an  arrest  for  a   misdemeanor  or  on  civfl  process.      So  an   officer  Qneiimgriot* 

lawfully  endeavoring  to  quell  a  riot  may  kill  a  rioter. 

Any  person  may  kiU  another  to  prevent  the  commission  by  prevention  oi 
the  latter  of  a  forcible  felony,  such  as  murder,  rape,  robbery  or 
burglary ;  but  the  prevention  of  a  crime  not  attended  with  force, 
Buch  as  theft,  or  of  a  simple  assault  or  trespass,  although  forcible, 
wiU  not  justify  homicide.  The  lawful  possessor  of  a  dwelling  Defence  of 
house  or  any  of  his  famfly  may  kill  a  wrongdoer  who  is  trying 
to  dispossess  him  by  force. 

1207.     Excusable  homicide  is  that   which  is  done  in   lawiui   Excusable 
defence,  se  defendendo,  or  by  accident,  p^r  infortuniam. 

K  a  person  is  unlawfully  assaulted  in  such  a  manner  as  to  seit  defence. 
put  him  in  reasonable  apprehension  of  instant  death  or  grievous 
bodily  harm,  or  is  unlawfufly  assaulted  in  his  own  house  or  in  the 
execution  of  a  duty  imposed  upon  him  by  law  or  by  way  of  resistance 
to  the  exercise  of  force  which  he  has  a  right  to  employ  against  the 
person  assaulting  him,  he  may  defend  himself  on  the  spot,  without 
retreating,  even  by  killing  his  assailant.  In  other  cases  a  person 
wrongfaUy  assaulted  may  defend  himself  on  the  spot  by  any 
means  short  of  the  intentional  infliction  of  death  or  grievous  bodily 
harm.  But  before  he  proceeds  to  the  latter  extremity  he  must  Dutyt« 
retreat  as  far  as  he  can  with  safety  to  himself;  and  then  if  his 
assailant  foUows  him  up  and  continues  the  assault,  he  may  go  to 
any  length  in  defending  himself.  K  two  persons  quarrel  and  fight,  Kiiung  in 
whichever  was  the  a^essor,  neither  is  regarded  as  acting  in 
self  defence  until  he  has  fled  from  the  fight  as  far  as  he 
can.    A  sudden  broil  or  affray  is  called  chance  medley  or  chaud     Chance- 

meflley. 

medley. 

Whatever   may   be   done    in    self    defence    may    be    done   Defence  of 
in  defence  of  the   person's    wife,    husband,  parent,    child,    master 
or  servant. 

Any  circumstances  which  "will  justify  or  excuse  the  taking  of  injuries  leaa 
life  will  justify  or  excuse  the  infliction  of  any  lesser  bodily  harm. 
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Eicession  1208.     In  all  the  above  mentioned  cases  no  more  harm  mus 

force, 

be  done  to  the  wrongdoer  than  a  reasonable  and  prudent  person  o: 
ordinary  courage  in  the  party's  situation  would  judge  necessarj 
for  the  attainment  of  the  end  in  view.  Balling  or  inflicting  seri- 
ous bodily  harm  is, never  permitted  when  something  less  woulc 
Poioe  may   sufficc.     iJloreover  this  right  to  kill  or  injure  another'  extends  only 

;asedouly  for  -itj-.  i-r>i 

d^feuoe.     to  defence,  not   to   revenge  or  punishment,     it  A  attacks  B  and 

then  runs  away,  and  B  follows  him  up    and   kills   him,    B's    ad 

is  a  crime,  although  A  was  the  aggressor. 

Killing  an  1209.     The  force  also  can  be  used  only  against  the  wrongdoer : 

person,     ^j^g  jjjg^y  ^q^  yj}  ^^  innoccnt   third   person  to  save  his  own  life, 

Some  of  the  old  boobs  contain  dicta  opposed    to    this    proposition^ 

asserting  that  where  two  equally  innocent  persons  are  placed  in  a 

situation  where  one  must  inevitably  perish,  one  may  kill  the  other  for 

his  own  preservation,  as  where  two  shipwrecked  persons  get  upon  the 

same  plank  and  one  of  them  finding  it  too  small  to  float  both  pushes 

the  other  off  and  he  is  drowned.     But  that  is  probably  not  law. 

It  has  been  held  that  where  persons  who  had  escaped  in  a  boat  from 

a  foundered  ship,  being  on  the  point  of  starvation,  cast  lots  to  see 

who   should  be  sacrificed  to  save  the  rest  and  killed  and  ate  the 

person  on  whom  the  lot  fell,  they  were  guilty  of  murder. 

Aooiaentoj  1210.     When    a  person  engaged  in  doing  a  lawful  act  in  a 

careful  and  proper  manner  accidentally  kills  another,  the  homicide 

In  the  course  is    excuscd.       But    if  the   act   is   unlawful,    as   where    a  person 

of  an  unlaw-  ^ 

fuiaot.      attempting  to  shoot  and  steal,  another's   hens  accidentally  kills  a 
man ;  or  where  being  lawful  it  is   done  in  an  improper    manner, 
Doing  a  lawful  as   where   a  person  having    a  r^ht  to  punishes  another  punishes 
periy.      him    SO   immoderately    that    he   dies,   a    surgeon   perforniing    an 
operation    causes    the    death   of    the    patient    by    want    of   rea- 
sonable sldll   or   care    or    one    person    kills    another    by    careless 
handling  of  loaded  fire  arms,  or  where    it   is  done  by  the  use  of 
•  excessive  force  in  self  defence ;  the  killing  is  criminal, 
justiflabie  1211.    Justifiable    or    excusable    homicide   is    not    a   crime- 

or  excusable  «»iiiiv/ , 

''Tcrime""*  t^^ugh  ancicntly,  it  seems,  excusable  homicide  did  subject  the  killer 

to  a  milder  punishment, 
homiiwe'  1212.    Unlawfu]    or   felonious   homicide    includes    all    cases 

where  the  killing  is  not  justified  or  excused.    It  is  a  felony,   and 
is  divided  into  murder  and  manslaughter. 
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1213.  Murder  {murdrum)  is  unlawful  homicide  wilii  malice     Murder, 
prepense  or  aforethought. 

Malice    aforethought    means    an    intention    to  kill   or  inflict      MaUoe 

1      Ti      1  T  1  .11    1  ,  atorethouglt. 

grievoiis  bodily  harm  upon  the  person  kuled  or  any  other  person, 
knowledge  that  the  act  probably  will  have  that  result,  i.e.  reck- 
lessness, intent  to  commit  any  felony,  as  where  a  burglar  ac- 
cidentally kills  some  one  in  breaking  into  a  house,  or  in  most  cases 
culpable  intent  to  resist  an  officer  who  is  executing  process  or 
attempting  to  preserve  the  peace.  The  murderous  intent  may  be 
formed  at  the  instant  of  the  crime,  and  need  not  have  been 
premeditated.      Murder   with   premeditation   is  in    most  places  at    Murder  in 

...  .  .  the  first 

present  distinguished  as  murder  in  the  first  degree.     Any  homicide      degree, 
is  prima  facie  presumed  to  be  murder,  and  the  burden  is  on  the  Presumption 
slayer  to  prove  that  it  was  not. 

1214.  Parricide,  i.e.  the  murder  of  a  parent,   is  not  a  dis-    Parricide 

and  iu- 

tinot  crime ;  nor  is  the  murder  by  a  parent  of  his  child,  which  in  the    fentioide. 
case  of  a    newly   born    infant   is   called   infanticide.      These    are 
treated  as  ordinary  murder. 

It  has  already  been    said  that   in    England   the   murder  of   Murder  of 

■'  °  public  officers, 

the  King  or  Queen  or  certain  other  high  personages  i»  classed  as 
high  treason.  The  law  is  different  in  the  United  States,  where  the 
murder  of  the  President  or  the  Governor  of  a  state  does  not  differ 
in  its  legal  character  from  the  murder  of  any  one  else.  At 
common  law  also  the  murder  of  her  husband  by  a  wife,  a  master  Petty  treason 
by  his  servant  or  an  ecclesiastical  person  by  his  ecclesiastical 
subordinate  amounted  to  the  crime  of  petty  treason  and  was 
furnished  with  especial  severity.     But  that  law  is  now  obsolete. 

1215.  Suicide  is   reckoned  a   species   of  murder.     It  is  of    suioide. 
course  impossible   to   inflict   any   punishment   upon   the  offender 
himself;   but   in   former   times   it,   like   other   felonies,    involved 

the  forfeiture  of  the  felon's  land  and  goods,  and  by  way  of  a 
deterrent  to  others  the  body,  of  the  felo  de  se  was  denied 
Christian  burial  and  subjected  to  the  indignity  of  being  buried  at 
the  crossing  >fp{  two  highways  with  a  stake  driven  through  it. 
But  those  barbarities  are  no  Jonger  practised.     However  an  unsuc-    Attempts 

.  .  ,  at  suicide. 

cessful  attempt  at  suicide  is  punishable  as  a  crime,  and  a  person 

who  advises  or  assists  another  to  commit  suicide  becomes  a  party  to  Advising  or 

BiSSlStJlUg 

the  crime  as  a  principal  in  the  second  degree  or  an  accessory.  suicide. 
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mn.  1216.     Manslaughter   is  any   felonious    homicide  that  is 

5  aug  er.    j^yj.^gj,^    j^  includcs  Unintentional  killings  in  excessive  self  de: 

or  lay  any  excessive  use  of  force  towards  another,  or  in   doii 

attempting  to  do  an    unlawful  act  not  amounting  to  a  felon 

where  a  person  is  accidentally  killed  in  a  fight ;  but  killing  am 

Negugent    in  a  duel  is  murder.     Killings  a  person  hy  a  negligent  act  is  ] 

™^^'     slaughter.     And  even   a  negligent   omission   to   perform    a 

Wrongful    owed  to  the  person  killed  or  imposed  for  his  benefit  for  the 

omissions ■  .  ,  , 

tection  of  his  bodily  seounty,  sometimes  amounts  to  this  ci 
Thus  a  father  may  be  guilty  of  manslaughter  who  permits 
child  to  die  for  want  of  care  or  medical  attendance,  oi 
officers  or  servants  of  a  railroad  company  who  suffer  its  trac 
remain  in  a  dangerous  and  defective  condition  whereby  a 
is  wrecked  and  a  passenger  IdUed. 

provooation.  Intentional  killings  which  fall  under  the  definition  of  mi 

may  sometimes  be  reduced  to  manslaughter  by  being  done  i 
some  strong  provocation,  such  as  is  afforded  by  an  assault,  a 
insult  or  an  unlawful  arrest  or  imprisonment,  A  person  who 
on  the  spot  a  man  whom  he  takes  in  the  act  of  adultery  wit 
wife  is  guiltj*  of  manslaughter  only,  not  of  murder.  But  the 
vocation  must  be  great,  such  as  would  be  likely  to  be  too  i 
for  the  self  control  of  a  reasonable  man,  and  th6  killing  must  fi 

Time  for  de-  upon    it  Immediately.   If  the  person   provoked    has  had  timi 

liberatiou. 

dehberation  and  for  his  feelings  to  cool,  the  provocation  will 
extenuate  his  act.  Thus  if  a  person  is  unlawfully  attacked 
beaten,  and  goes  away  and  gets  a  weapon  and  then  returns  and 
his  assailant,  or  if  a  husband  or  father  deliberately  kiUs  a  man 
has  previously  debauched  his  wife  or  daughter,  that  is  murdei 
Mayhem.  12l7.    Mayhem  or  maiming  meant  at  common  law  the 

cibly  and  unlawfully  depriving  a  person  of  any  of  his  men 
that  might  be  usefiil  to  him  in  fighting,  such  as  a  hand,  a 
or  an  eye,  or  in  case  of  a  man  the  privy  members;  but 
disfigurement,  as  by  cutting  off  a  person's  nose,  or  ear,  die 
Modern  law.  amount  to  this  crime.  Mayhem  was  a  felony.  However  b] 
modern  law  the  intentional  and  wrongful  deprivation  of  any  me 
or  the  infliction  of  any  serious  wound  or  disfigurement  is  crii 
and  usually  felonious ;  and  negligent  woundings  generally  amou 
misdemeanors. 
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1218.  Eape,  which  is  a  felony,  is  the  having  carnal  know-      Ripe. 
ledge   of  a  woman   forcibly  and  against  her    will   by   any   man 
except  her  husband.     A  woman,  though  personally  incapable  of 
committing  this  crime,   may  become  an  accessory  or  a  principal 

in  the  second  degree  to  a  rape  actually  committed  by  another, , 

so   may  a  husband  to  a  rape  on  his  own  wife.     If  consent  is  consent  ob- 

obtained  by  force  or  threats  of  immediate  death  or  serious  bodily  fo«ioffraJd. 

harm,   it    is   void;    but    if  by   threats    of    any  other    kind,   e.g. 

of  injury  to  the  woman's  property  or  to  her  family  or  of  future 

death   to  herself,   or  by  fraud,  the   offence   did   not  amount  to 

rape   at  common  law,   but  in  some  cases  has  been  made  so  by 

statue.     If  the  female  is  under  the  age  of  consent,   that  is,  at  ^o„anu„aer 

common  law  the  age  of  twelve  years,  though  by  statue  in  some     consent. 

places  it  has   been  raised   to   fourteen   or    sixteen   years,   she   is 

conclusively  presumed  incapable  of  consent,  and  even  though  she 

actually   consents   the    man    is    still   guilty    of  this   crime.      The     what  is 

slightest  penetration,   even  without   emission,   is  sufficient  to  con-  knowredge. 

stitute  carnal  knowledge. 

The  ancient  proceeding  for  the  punishment  of  this  crime  was  Appeal  of 
what  was  called  an  appeal  of  rape  instituted  by  the  woman  herself 
against  her  ravisher,  to  maintain  which  it  was  necessary  that  the 
woman  should  immediately  after  the  commission  of  the  wrong  have 
made  prompt  discovery  of  it  to  some  credible  person  and  to  certain 
public  officers.  At  present  rape  is  punished  by  a  public  prosecution  Modem  uw, 
like  other  crimes,  and  there  is  no  strict  rule  of  law  requiring  such 
discovery.     But  the   fact  that  the  woman    did  not  complain  of  Concealment 

...  ,  ,  ,-  ..  evidence  of 

tlie  injury  to  the  persons  to  whom  she  would  naturally  complain,     consent. 
such  as  her  husband,  father  or  relatives,  but  concealed  the  fact, 
is  weighty  evidence  to  show  that  she  consented  to  the  act. 

1219.  Assault   and    battery   are   the   same   kinds   of  acts  ■**batter"'"^ 
which  constitute  the  civil  injuries  called  by  those  names^*  except 

that  the  single  word  assault  is  generally  used  in  the  criminal 
law  to  include  both.  An  assault  may  be  a  felony  or  a  mis- 
demeanor according  to  the  circumstances  in  which  it  is  committed 
or  the  degree  of  injury  done. 

Assaults   with    intent  to   kill,  maim,  rob,  ravish  or  commit  ^^^If^^ 
other  crimes,  assaults  with  deadly  weapons  and  indecent  assaults 

ifiee  i  874.  • 
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are  distinguished  from  simple  assaults  which  are  without  circum- 
stances of  aggravation,  sometimes  as  constituting  higher  degrees 
of  the  crime  of  assault  aiid  sometimes  as  separate  crimes. 

False  impri-  1220r    Falsc   imprisonment    and   kidnapping,    which    lattei 

Kdnapping.  meant  the  forcible  abduction  of  a  person  from  his  own  coUntrj 
and  sending  him  into  a  foreign  country,  were  crimes  at  common 
law.  Kidnapping  persons  to  be  sold  or  assigned  into  qtiosi  slaverj 
as  indentured  servants  for  a  term  of  years  in  the  American 
plantations    was   Tat    one    time    a    common   crime   in    England, 

an'heirraa  Stealing  an  heiress,  that  is,  forcibly  taking  away  and  marrying 
or  defiling  a  woman  of  substance  or  who  is  an  heir  apparent 
to  property,  was  made  a  felony  by  a  statue  of  Henry  VII.     At 

Abduotion,   present  all  wrongful  and  forcible  abductions  of  persons,  and  also 
inviegling  girls  into  brothels  by  deceit  or  persuasion  and  similar 
offences,    are   crimes  by   statute,   and   the   name    kidnapping   is 
generally  applied  to  them, 
ubei.  1221.    The   publication  of  oral  slander,   though  a  tort,  it 

not  criminal;  but  the  publication  of  a  libel  may  amount  to  a 
misdemeanor.  Generally  the  same  kinds  of  publications  are 
libelous  in  the  criminal  law  as  in  the  law  of  torts  ;*  but  the 
rules  as  to  criminal  libels  are  in  some  respects  different  from 
those  relating  to  civil  ones,  chiefly  because  a  libel,  besides  being 
injurious  to  the  person  libeled,  tends  to  provoke  a  breach  of  the 
peace,  for  which  reason  libels  are  often  classed  with  offences 
against  the  public  peace  rather  than  against  individuals. 

Libels  on  de-  A  libel  upon  a  deceased  person  may  be  criminal,  the  injurj 

persons,     being  to  his  family. 

Malice.  To  amount  to  a  crime  the  publication   must  be  malicious, 

that  is,  made  with  an  intent  to  provoke  the  injured  party  to 
wrath  or  bring  him  into  public  hatred,  contempt  or  ridicule, 
But  malice  is  prima  facie  presumed  from  the  libelous  charactei 

Fubiication.  of  the  publication.     Fublication  does  not  necessarily  mean,  as  is 
the  case  of  civil  libels,  the  communication  of  the  libelous  mattei 
to  third  persons ;  it  may  be  effected  by  showing  or  sending  it  tc 
the  person  libeled  himself, 
i'aisity.  At  common  law  a  criminal  libel   need   not  be  false.     The 

publication  of  a  derogatory  statement  which  is  true  is  as  likelj 

^See  i  429  et  aeg. 
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to  cause  a  breach  of  the  peace  as  if  it  were  false ;  indeed  perhaps 
more  hkely.  There  was  an  old  saying :  "  The  greater  the  truth 
the  greater  the  hbel."  But  the  publication  of  a  truthful  statement, 
however  injurious,  is  not  criminal,  if  j;he  publisher  can  show  that 
it  was  for  the  public  benefit  that  it  should  be  published ;  and  the 
constitutions  of  the  United  States  and  of  most  of  the  American 
states  provide  that  the  truth  of  the  publication  shall  be  a 
complete  defence  in  prosecutions  for  libel.  Prmiegea 

The    rules  as  to  privileged  communications  apply  to  criminal      tions. 
libels.* 

III.  Cbubes  against  property. 

1222.  Theft  or  larceny  (latrocinium)  is  the  wrongful  taking  xheft  or 
and  carrying  away  the  goods  of  another  with  intent  to  deprive  '^'^"^' 
the  owner  of  his  property  in  them. 

There    must   be    a   taking   possession   of  the    goods   by  the     TaWng. 
thief,  amounting  to  a  trespass.      A   wrongful   injury   to  goods,  or 
even  their  wrongful    destruction,  without  taking  possession    is  not 
theft ;    but  a  momentary   possession    is    enough.      Therefore,  too.  Possessor  can 
a  person  can  not  steal  goods  of  which  he  already   has  possession. 
If  a  bailee  of  goods   wrongfully   sells   them    or   in    any   manner 
converts  them  to  his  own  use,  this  is  not  theft;    but  if   a  bailee 
opens  a  box  or  package  of  goods  entrusted  to  his  possession,  which 
he  has  no  right  to  open,  and  takes  out  a  part  of  the  contents  and 
converts  them,  he  is  guilty  of  theft,    because,    though  he  has  pos- 
session of  the  box  or  package  -with  its  contents  as  a    whole  and 
therefore  can  not  steal  it,  he  is  not  deemed  to  have  any  possession 
of  the  contents  as  separate  things.     A  servant,  however,  to  whose    Theft  by 
custody  his  master's  goods  are  committed,  has  not  possessiqji  of  them 
but  only  detention,  so   that  he  can  commit  larceny  of  them. 

Carrying  away  or  asportation  means  any,  even  the 'slightest,  Asportation. 
removal  of  the  thing  from  its  place.  It  has  been  decided  that 
where  a  person  put  his  hand  into  another's  pocket,  seized  a 
pocket  book  and  lifted  it  an  inch  or  two  from  the  bottom  of 
the  pocket,  but  was  detected  and  dropped  it  before  he  had  got 
it  out  of  the  pocket,  there  was  a  sufficient  asportation. 

9  See  i  780  tt  seq. 
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y  Lat  tilings 
Ciui  be  stolen, 


Bealpropsriy, 


Choses  in 
action. 


Animals. 


Fraudulent 
intent. 


Intent  to 
restore. 
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owner. 


riedgoT. 
Mortgagor. 


Tiiking  by 
mistake. 


Theft  can  be  committed  only  of  goods  and  chattels,  not  oi 
real  property  or  choses.  in  action.  If  things  which  are  attached 
to  land,  such  as  a  part  of  a  iiouse,  trees,  grass  or  growing 
crops,  are  severed  and  carried  away  by  one  continuous  act,  there 
is  no  larceny ;  the  things  so  severed  become  chattels  by  the 
taking,  and  there  is  therefore  no  taking  of  them  as  chattels, 
Such  was  the  reasoning  of  the  old  lawyenSi  But  if  such  thingj 
are  severed  and  thus  turned  into  chattels,  and  then  taken  awaj 
on  a  subsequent  occaaon,  the  taking  may  amount  to  theft.  Il 
was  formerly  held  that  bonds,  bills,  notes  and  other  evidences 
of  debt,  having  no  intrinsic  value,  were  not  chattels  but  mere 
choses  in  action  and  could  not  be  stolen.  Animals  ferae  naturae 
in  which  no  one  has  any  property  right,  are  not  the  subjecl 
of  larceny ;  but  it  is  otherwise  if  such  animals  are  reclaimed 
and  confined  and  may  serve  for  food,  such  as  deer  in  a  park  oi 
fish  kept  in  an  artificial  fish  pond.  However,  animals  like  dogs, 
cats  or  singing  birds,  which  are  not  useful  for  food  or  work  but  are 
kept  merely  as  pets,  are  put  upon  the  footing  of  wild  animals. 

1223.  The  taking  must  be  wrongful,  and  this  impKes  that 
it  is  without  the  consent  of  the  owner.  It  must  also  be 
animo  furandi,  that  is  with  a  culpable,  or  as  it  is  called  in 
this  connection  a  felonious  or  fraudulent,  intent  to  deprive  the 
owner  of  his  ptoperty.  Therefore  a  temporary  borrowing  of  a 
thing  with  the  intent  to  use  it  for  a  while  and  then  restore  it 
again,  even  without  the  consent  and  against  the  will  of  the 
owner,  though  wrongful  and  amounting  to  a  trespass,  is  not  theft. 
Nor  is  it  theft  for  the  owner  of  a  thing  wrongfully  to  take 
it  back  from  another  Who  has  the  right  of  possession,  for  example 
from  a  person  Who  has  hired  it  for  a  fixed  time.  But  for 
a  pledgor  of  goods  to  take  them  back  from  a  pledgee  con- 
stitutes aij  exception  to  this  rule,  and  is  larceny.  A  mortgagee 
of  goods  is  the  owner  of  them,  and  the  mortgagor  or  a  third 
person  may  steal  them  from  him.  It  is  not  necessary,  however, 
to  the  crime  of  theft  that  the  owner  of  the  goods  be  known.  A 
person  is  not  guilty  of  larceny  who  takes  goods  under  a  bona  fide 
claim  of  right,  believing  that  they  are  his  or  that  he  has  a  right 
to  their  possession,  even  though  he  be  mistaken  and  the  taking  in 
fact  wrongful;  he  has  no  culpable  intent. 
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Such  was  the  crime  of  theft  at  common  law.  But  hy  statute 
in  modern  times  its  scope  has  been  extended.  It  may  now  be 
committed  of  things  attached  to  land,  of  any  tame  animals  and 
of  written  documents  of  all  sorts ;  and  in  many  places  by  taking 
even  with  an  intent  subsequently  to  restore. 

1224.  At  common  law  if  the  goods  stolen  were  above  the 
value  of  twelve  pence,  which  was  a  relatively  larger  sum  in  ancient 
times  when  the  value  of  money  was  high  than  at  present,  the  crime 
was  grand  larceny,  and  was  a  felony ;  if  not  over  that  sum,  it  was 
called  petit  or  petty  larceny,  and  amounted  only  to  a  mis- 
demeanor. The  distinction  between  grand  and  petty  larceny 
still  exists,  but  the  limit  of  value  of  the  latter  has  been  raised, 
being  now  generally  about  twenty  five  dollars. 

Theft  with  circumstances  of  a^ravation,  such  as  theft  from 
a  dwelling  house  or  from  the  person,  for  example  pocket-picking, 
is  generally  punished  more  severely  than  'simple  larceny. 

1225.  Embezzlement  is  the  wrongful  misappropriation  animo 
furandi  of  money  or  other  personal  property  which  the  embezzler 
has  at  the  tmie  in  his  possession,  and  which  therefore  he  can 
not  in  the  technical  sense  steal.  Except  in  what  depends  upon 
possession,  it  is  governed  by  substantially  the  same  principles  as 
theft.  It  was  not  a  crime  at  common  law;  but  by  statute  at 
present  it  is  either  made  a  separate  crime,  being  a  felony  or  a 
misdemeanor  according  to  the  value  of  the  property  embezzled, 
or  is  included  under  the  extended  definition  of  larceny. 

1226.  Eobbeiy  (rapina)  is  theft  by  "taking  from  the 
person  of  another  or  in  his  presence,  against  his  will,  of  any 
money  or  goods  to  any  value,  by  violence  or  by  putting  him  to 
fear  by  threats  of  any  Mnd  of  injury."''  The  gist  of  the  crime 
is  the  use  of  force  or  fear,  secret  stealing  from  the  person,  such 
as  picking  pockets,  does  not  amount  to  robbery ;  for  which  reason 
robbery  is  often  classed  with  crimes  against  the  person.  It  is 
a  felony. 

1227.  Burglary  is  breaking  and  entering  a  dwelUng  house 
at  n%ht  with  intent  to  commit  a  felony  therein.  The  intent 
is 'usually  to  steal,  but  it  may  be  to  murder,  ravish  or  perpetrate 


]ffodern  law 
of  theft. 


Grand  nnd 
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Breaking,  some  other  felony.  Breaking  means  the  use  of  any  degree  of 
force  to  get  in ;  even  opening  a  door  or  window  which  is  closed 
though   not   locked,   bat    walking   or    climbing    in   at   an   open 

Dweiitog  door  or  window  is  not  a  breaking.  A  dwelling  house  is  any 
permanent  structure  where  a  person  lives.  It  may  be  a  whole 
house  or  a  single  room  or  suite  of  rooms  in  a  building  the 
remainder  of  which  is  used  for  other  purposes,  as  a  janitor's 
room  in  an  office  building ;  but  not  a  tent  or  other  temporary 
structure,  though  actually  inhabited.  Burglary  is  a  felony  at 
common  law. 

statutory  Bv   statut©  various   other  unlawful  breakings  and  enterings, 

burglary,  ~  i        ■  t  • 

such  as  breaking  and  entering  a  building  other  than  a  dwelling 
■house,  or  a  dwelling  house  in  the  day  time,  or  an  unlawful 
entry  without  breaking,  with  intent  to  commit  a  crime,  are  made 
felonies  or  misdemeanors.  These  offences  are  usually  known  as 
statutory  burglary. 
EeceiTjng  1228.    Eecciving   stolen   goods   knowing   them   to  be  stolen 

Btoleu  goods,  T        .    ,  ...         1 

with    the   intention    of  wrongfully  detamu^   or   assistmg   m   de- 
taining  them   from   the  owner,  was  a  misdemeanor    at   common 
law,    and   is   now  in  some  cases  a  felony.  = 
Cheating.  1229.    Cheating    at    common   law   meant    the    fraudulent 

obtaining  the  property  of  another  by  any  deceitful  or  illegal 
practice  or  token,  which  affected  or.  might'  affect  the  pubKc.  The 
possible  pubucity  of  its  consequences  was  the  chief  characteristic 
of  the  offence ;  mere  private  frauds  in  dealings  between  individuals 
were  not  criminal.  Cheating  included  various  dishonest  practices 
by  persons  in  the  course  of  trade,  such  as  knowingly  selling  un- 
wholesome provisions  or  using  false  weights  and  measures.  But  by 
False  okins.  various  old  statutes  the  getting  another's  property  by  the  fraud- 
ulent use  of  any  false  token,  such  as  by  playing  with  false  dice 
or  the  use  of  a  forged  letter,  was  made  criminal,  though  mere 
verbal  misrepresentation  or  fraud  in  gei>eral  was  not.  At  pre- 
Faise      sent  howcvcr  most  actual  frauds  by   which   a   person   is  induced 

pretences.  "^  * 

to  part  with  his  property   are   crimes,   for   instance,   fraudulently 
obtaining  property   by   false   pretences   of  any   sort  or  by  falsely 

^  A  person  who  makes  a  busineea  of  buying  stolen  goods  from  thieves 
is  Commonly  known  as  a  "  fence." 
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personating  another.  These  acts  are  usually  called  swindling;  but 
that  name. is  not  in  law  the  name  of  any  specific  crime,  and 
is  often  applied  to  acta  which  are  not  criminal.  Criminal  frauds 
are  sometimes  felonies,  but  usually  misdemeanors.  The  distinc- 
tion between  larceny  and  obtaining  property  by  fraud  is  that 
in  the  former  the  owner  does  not  consent  to  part  with  his 
property  at  all,  while  in  the  latter  he  does  consent  but  under  a 
misapprehension  caused  by  the  fraud.  The  difficulty  of  deter- 
mining in  pra.ctice  which  crime  has  been  committed,  and  the 
consequent  failures  of  justice  through  the  criminal's  being  pro- 
secuted for  the  wrong  crime,  has  led  the  legislature  in  some 
places  to  class  all  criminal  frauds  whereby  property  is  got  from 
the  owner  with  larceny. 

1230.  Arson  {ab  ardendo)  at  common  law  was  the  wrong- 
fully and  wilfully  burning  the  dwelling  house  of  another  man. 
It  is  not  necessary  that  the  house  be  burned  up;  it  is  enough 
if  it  takes  fire  and  burns  to  any  extent.  The  burning  must  be 
wilful ;  if  a  person  sets  fire  to  another's  house  by  accident,  or 
even  by  negligence,  he  is  not  guilty  of  this  crime.  A  person 
could  not  commit  arson,  which  was  a  felony,  by  burning  his  own 
house,  unless  the  fire  communicated  to  another's  house ;  but  the 
wilful  firing  of  one's  own  house  in  a  town  was  a  misdemeanor 
because  of  the  danger  to  others. 

In  modern  times  various  other  wilful  and  unlawful  burnings 
have  been  made  felonies  or  misdemeanors  by  statute,  for  instance 
burning  a  building  other  than  a  dwelling  house,  or  setting  fire 
to  crops,  hay  or  timber. 

1231.  MaKcious  mischief  is  .generally-  a  misdemeanor,  but 
in  some  cases  a  felony.  It  includes  a  great  number  of  offences, 
somia  defined  by  the  common  law  and  others  by  various  statutes, 
most  of  them  against  property  but  some  against  the  person, 
which  can  not .  be  enumerated  here.  Malice  in  these  crimes 
generally  means  actual  malice,  but  not  in  every  case.  It  always 
however  includes  a  culpable  intent  or  at  least,  recklessness.  The 
invention  in  recent  times  of  high  explosives,'  such  as  dynamite, 
has  put  a  terrible  weapon  into  the  hands  of  fanatics  who  desire 
to  avenge  their  real  or  fancied  wrongs  upon  society  generally  or 
particular  persons  or  classes  of  persons,    and   it   has    been  found 
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necessary  to  make  very  strict   laws   providing   for   severe  punish- 
ments for  such  crimes  or  attempts  at  their  commission. 
Forgery.  1232.    Foigory,  or  the  criniieh  fahi,  was  defined  at  common 

law  as  "the  fraudulent  making  or  alteration  of  a  writing  to 
the  prejudice  of  another,  man's  right."*  It  ifl  aofrmecessary  that 
the  whole  instrument  be  foiled ;  the  fraudulent  obliteration, 
insertion  or  alteration  of  a  single   word   may   be   enough.      But 

Frauduiant  there  must  be  a  fraudulent  intent.  If  A,  supposing  himself  to 
'"  "'  be  duly  authorized  by  B  when  in  feet  he  is  not,  makes  a  pro- 
missory note  or  other  contract  in  B's  name  and  signs  B's  name 
to  it,  his  act  is  not  criminal,  though  the  instrument  is  void 
and  though  third  persons '  incur  damage  by  relying  on  it  as 
genuine.      However   A  in   such   a   case  may  come  under  a  civil 

Toidinstou-  liability.     It   is   not   necessary   that   the   document,   if  genuine, 
should  have  been  valid,  provided  it  is  apparently  vahd. 

Use  of  the  The   mere   making   a   forged   instrument   with  a  fraudulent 

men*.      iuteut  is  a  crime,  even   though   no   one   is   injured   thereby  and 

the  forger  makes  no  attempt  to   use  it.     Fraudulently   using  or 

uttering  a  forged  document  prepared  by   another  person   is  also 

ciiminal. 

uodemiaw  In   modom  times   the   whole  subject  has  been  regulated  by 

orgery.  g|.^^.^j.gg  ^]y^g,\^  define  all  the  elements  of  the  crime,  and  extend 
it  to  the  fraudulent  imitation  and  use  of  various  marks  and 
devices  other  than  writings,  such  as  the  hallmark  on  jewelry  and 
plate,  but  not  generally  of  trademarks,  the  fraudulent  imitation 
of  which  is  usually  a  distinct  crime  Forgery  is  sometimes  a 
felony  and  sometimes  a  misdemeanor. 

Gflme  lawa.  1233.    The  game  laws   are   statutes  which  forbid  tne   kill- 

ing or  capture  of  game  by  unauthorized  persons  or  at  certain 
times  or  places.  These  in  England  are  principally  intended  tc 
protect  the  rights  of  the  owner  of  the  land  on  which  the  game 
is  found,  who  are  regarded  as  having  a  sort  of  qualified  pro- 
perty in  the  game,'  so  that  violations  of  them  are  properlj 
classed  as  crimes  against  property.  Killing  or  taking  game  wrong- 
Poaching,  fully  upon  another's  land  is  called  in  that  country  poaching, 
But  in  the  United  States  the  owner  of  land   has   no  more  righj 

8  4  Black,  Com.,  247. 
'  See  1 539. 
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in  the  game  upon  it  than  in  other  wild  animals  there,  and  the 
object  of  the  game  laws  is  merely  to  prevent  the  extermination 
of  game  by  the  destruction  of  the  young  or  of  the  parent  animals 
during  the  breeding  season.  But  statutes  have  also  been  enacted 
to  protect  the  rights  of  persons  who  have  taken  pains  to  stock 
their  land  with  game  or  streams  or  ponds  with  valuable  fish. 
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CHAPTEK    LXXVII. 

THE  PUNISHMENT  AND  PBEVENTION  OF  OEIMES. 

Trensonand  1234.    At  comiuon  law  treason  and  all  felonies  were  punished 

feony.     ^^  dgath.      But   in   ancient  times  a  derk  or  deigyman  convicted 

Benefit  of  of  a  felonj  was  not  hanged  but  handed  over  to  the  ecclesiastical 
courts  to  be  dealt  with  by  them,  where  he  usually  escaped  with 
a  light  punishment  or  none  at  all.  This  was  called  benefit  of 
clergy.  Then,  such  was  the  prevailing  ignorance  of  the  period, 
the  presumption  was  estabhshed  that  any  man  who  could  read 
was  to  be  deemed  a  clerk.  But  women  did  not  have  benefit  of 
clergy.  About  the  time  of  Henry  VII  a  distinction  was  made 
between  real  clerks  and  laymen  who  could  read.  The  latter  were 
only  allowed  to  claim  their  dergy  once,  and  were  then  burned  on 
.  the  left  hand  to  mark  them ;  on  a  second  conviction  they 
were  punished  as  laymen.  Benefit  of  clergy  has  now  been 
abolished. 

nangiug.  The   penalty   of  death   for  felony  was  inflicted  by  hanging; 

but  for  treason  in  a  different  and  very   barbarous    manner.     The 

Hanging,    traitor  was  sentenced  to  be  hanged,  drawn   and  quartered;    that 

quartering,  is,  hc  was  to  be  drawu  to  the  gallows  and  not  be  carried 
or  walk,  to  be  hanged  by  the  neck  and  then  cut  down  alive, 
his  entrails  to  be  taken  out  and  burned  while  he  was  yet 
alive,  his  head  to  be  cut  off  and  his  body  to  be  divided  into 
four  quarters,  which  were  to  be  at  the  king's  disposal.  But  the 
king    had    the    power,    which   he    often    exercised,    to  remit    all 

BeiieadiEg.  the  punishmeut  except  the  beheading.  If  the  criminal  was  a 
woman,  because  decency  forbade    the   public   exposure   and    man- 

Biimingof  eling  of  her  body,  she  was  drawn  to  the  gallows  and  there 
burned   alive.     These   barbarities   are   now    abolished,    and    the 

ji,ae,.nfo,„,g  punishment  of  death  is  everywhere  by  hanging,  except  in  a  few 
veaMy.  of  tho  United  States,  whore  a  more  quick  and  painless  mode  of 
execution  by  sending  a  powerful  electric  current  through  the  body 
has  lately  been  introduced. 
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In    most    places    treason,    murder   in    the   first    degree,   and  wbatcrimo. 
piracy,  and  in  some  places  rape    and   certain   cases  of  arson,  are  puiiLedV 
Still  punishable  with  death,  though  in  a  few  of  the  United  States 
the  death  penalty  has   been  abolished    and  imprisonment  for'life 
substituted  for  it. 

1235.  Felonies  generally  are  now  punished  by  imprison- 
ment, to  which  a  fine  is  sometimes  added;  very  rarely  by  a 
fine  only.  At  common  law  the  punishment  for  most  misdemeanors 
was  fine  or  imprisonment  or  both  at  the  discretion  of  the  court.  At 
present  the  maximuin  period  for  which  a  person  can  be  imprisoned 
or  the  maximum  fine  that  can  be  imposed  for  any  crime  is  fixed  by 
law  and  not  left  to  the  discretion  of  the  judge ;  sometimes  also 
a  minimum  is  fixed.  But  considerable  latitude  is  always  reserved 
to  the  court  in  determining  the  penalty,  so  that  any  circumstances  of 
agg«rvation  or  mitigation  that  may  exist  may  be  taken  into 
account  in  each  case. 

Imprisonment  for  felonies  is  in  a  prison  or  penitentiary, 
for  misdemeanors  usually,  but  not  always,  in  a  jail.  A  prison 
is  a  place  purely  of  punishment.  In  the  (Jnited  States  it 
usually  belongs  to  the  state  and  is  therefore  known  as  the  state 
prison.  Death  or  imprisonment  in  a  prison  is  regarded  as  an 
infamous  punishment,  and  usually  entails  upon  the  offender  a 
forfeiture  of  his  political  rights,  such  as  the  right  to  vote  or  hold 
oflBce,  for  the  remainder  of  his  life.  When  a  statute  declares  that 
to  be  eligible  to  an  office  or  other  appointment  or  for  any  other" 
purpose  a  person  must  be  of  good  moral  character,  it  generally  means 
that  he  must  not  have  been  convicted  of  a  crime  for  which  he  might 
have  been  sentenced  to  an  infamous  punishment.  A  penitentiary  in  Penitentia 
some  places  means  the  same  as  a  prison,  and  in  others  is  a  kind  of 
prison  where  persons  convicted  of  less  serious  offences  are 
confined  and  imprisonment  in  which  does  not  involve  infamy. 
A  jail  is  primarily  a  place  of  detention,  ijot  of  punishment. 
It  usually  belongs  to  a  county,  and  is  therefore  called  the  county 
jail.  Prisoners  confined  therein  are  in  tbe  custody  of  the  sheriff, 
whose  officer  the  jailor  is.  Persons  arrested  on  civil  process,  who 
are  liot  guilty  of  any  crime,  and  persons  charged  with  crimes 
who  are  awaiting  trial  and  whom  in  the  mean  time  the  law 
presumes  to  be  innocent,    are    kept   in   the  jail,    the    purpose  of 


FrisoB*. 


lofamf. 


Jails, 


840  PRIVATE  liAW. 

their  detention  not  being  to  purnish  them  to  but  insure  their  pre- 

sence  in  court  when  wanted   or   to   coerce   them   to  comply  witt 

a  judgment  or  decree  of  a  court.     But   for   convenience   the  jail 

is  adao  used  for  the  imprisonment   of  petty  .  criminals   by  way  oi 

Imprison,    punishment.      If  a  person  is  sentenced  to  pay  a  fine  for  a  crime 

Pftymmt'or  and  does  not  pay,  he  is  kept  in  jail  for   a   time  proportioned  to 

the  amount  of  the  fine,  in   the   United   States   usually   one  day 

for  each  dollar  of  the  fine.      Imprisonment   in   a  jail   is  not  an 

infamous  punishment. 

Mutilation  1236.    lu   former   times    mutilation,    especially   cutting   ofl 

*"  i"g™     the  ears  but  often  more  serious   maiming   or   disfigurement,    and 

branding  with   a   hot   iron,    were   practiced   as  punishments  for 

various  crimes,  but  have   long   since  been  given  up  as  inhuman. 

PiiiojTana  The  pillory  and  the  stocks,  which   were   instruments   designed   to 

hold  the  criminal  by  his  hands  and   neck   or   hands   and  feet  in 

a  fixed  and  uncomfortable   position,    in   which    condition   he  was 

exposed  for  some  hours  in  a  public  place  to  the  abuse  and  insults 

of  the   populace,    have   also   gone  out  of  use.     Whipping,  which 

Whipping,   was  once  a  very  common  mode  of  punishment,  has. been  entirely 

abolished  in  most  places,  and  in  those  where  it  is  still  retained  it 

ia  inflicted  only -for  a  few  especially  brutal  crimes.     So  that  the  only 

punishments  for  crimes    that    are    now   generally  used  are  death, 

imprisonment  and  fines.     The   constitution  of  the  United  States 

cniei  and  un.  and  those  of  most  of  the  states  forbid  the  infliction  of  cruel  and 

nsual  punish-  ,  , 

ments.      unusual  puuishments. 
statutes  of  1237.     Prosccutions  for  crimes,   except  generally  for  murder, 

are  barred  after  a  certain  time,    usually   three   years,  by  statutes 
of  limitations. 
Pardon.  1238.     The   President   of  the  United  States,  the   Governors 

of  the  states  and  the  Crown  in  England  may  pardon  persons 
guilty  of  crime. "  In  some  of  the  United  States  however  this  power 
is  committed  to  a  .board  of  pardons  instead  of  to  the  Gtovemor; 
the  G-overnor  being  however  generaJly  a  member  of  the  board. 
A  pardon  may  be  granted  before  the  ofif  nder  has  been  prosecuted 
for  the  crime  or  at  any  time  afterwards.  It  not  only  relieves 
him  from  so  much  of  the  penalty  as  has  not  been  actually  suffer- 
ed by  him,  but  restores  him  to  a  state  of  legal  innocence,  doing 
away  with  all  infaniy,  forfeitures  and  disabilities.      The  power  to 
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pardan  includes  a  power  to  commute    or    reduce    the  punishment,  commutation 

,       ,-  .....  of  sentence. 

and  also  to  grant  reprieves.  A  reprieve  is  a  temporary  suspen- 
sion of  punishment, 

1239.  A  person  whom  there   is   probable  ground  to  suspect  security  for 
of  future  misbehaviour,  or  in  some  cases  who  has  been  convicted     for  good 

■  ,  behavior. 

of  crimes  agamst  the  peace,  may  be  required  to  give  security  to 
keep  the  peace  or  for  good  behavior.  This  security  consists  of 
a  bond  in  the  form  of  a  recognizance  or  undertaking,  entered 
into  with  sureties,  before  a  court  or  magistrate,  in  a  certain  penal 
sum  fixed  by  the  court  or  magistrate,  conditioned  that,  the 
suspected  party  shall  keep  the  peace  either  toward  the  public 
generally  or  toward  the  person  who  has  asked  for  the  security, 
or  that  he  shall  be  of  good  behavior,  for  a  time  mentioned  in 
the  order,  most  often  one  y§ar.  K  he  refuses  or  is  unable  to 
furnish  the  bond,  he  may  be  committed  to  jail  for  a  period 
usually  not  exceeding  twelve  months.  If  the  condition  is  broken 
by  a  breach  of  the  peace  in  the  one  case  or  by  any  criminal 
misbehavior  in  the  other,  the  bond  is  forfeited  and  a  suit  may 
136  brought  in  the  name  of  the  state  or  the  Crown  agakst  the 
party  and  his  sureties  for  the  amount  of  the  penalty.  The  bond 
is  estreated,  or  extracted  from  the  other  records,  and  sent  to  the 
proper  court  for  this  purpose. 

These  bonds  may  be  taken  by  the  iudge  of  criminal  who  may 
courts  and  certain  peace  ofiBcers,  such  as  justices  of  the  peace, 
police  justices,  sheriffs  or  coroners,  either  of  their  own  motion  or 
on  the  application  of  a  private  person  upon  due  cause  shown. 
If  a  peace  officer  refuses  to  act  upon  such  an  application,  the 
applicant  may  have  a  writ,  called  a  suppUcavit,  from  a  superior  suppUcavit. 
jriminal  court  ordering  the  officer  to  do  so;  but  this  writ  is 
seldom  issued,  the  higher  court  in  such  cases  usually  taking  the 
recognizance  itself. 

1240.  A  magistrate  may  take   security  for   tJie  peace  from  security  for 

the  peaceu 

all  persons  who  commit  or  threaten  to  commit  breaches  of  the 
peace  in  his  presence,  as  by  making  afiirays,  who  go  about 
armed  to  the  terror  of  the  people,  or  who  are  arrested  by  a 
peace  officer  in  whose  presence  they  have  ooromitftd  a  breach  of 
the  peace,  and  in  some  other  cases.  compuintDj 

If  a  private  person  makes  to  a  competent  magistrate  a  com-     ^l^Z^." 
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plaint  that  another  person  has  threatened  by  word  or  conduci 
to  kill  him  or  his  wife  or  child  or  do  him  or  them  bodily  hanr 
or  burn  his  house,  swears  that  he  is  fear  of  such  injury  and 
that  he  is  not  acting  out  of  malice  or  for  mere  vexation,  and 
shows  reasonable  grounds  for  his  apprehension,  which  is  called 
"  swearing  the  peace  "  against  another,  the  magistrate  must  pnl 
the  latter  under  security  to  keep  the  peace  as  to  the  complainant, 
Security  for  Securitv  for  good    behavior   includes   security   for   the  peace 

good  behavior.  j  a  ^  ..  i. 

and  also  against  the  commission  of  other  crimes,  either  anj 
crinie  generally  or  some  particular  crime  named  in  the  order. 
A  magistrate  may  bind  over  to  good  behavior  all  persons  "thai 
be  not  of  good  fame,"  which  includes  rioters,  barrators,  cheats, 
vagabonds,  eavesdroppers,  common  drunkards,  frequenters  of  bawdy- 
houses,  and  generally .  persons  of  habitual  evil  life  or  persons 
idiom  there  is  good  leason  to  suspect  will  probably  commit  crimes. 
This  kind  of  security  is  rarely  exacted  in  modem  times. 
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CHAPTER    LXXVIIL 
CEIMINAL  PKOCEDUEB. 

1241.  In  anci^ent  times  treason  and  certain  felonies  might  Appeals  of 

.  °         treasou  and 

be  prosecuted  for  m  a  proceeding  called  an  appeal,  which  '«"">y- 
was  in  the  nature  of  a  private  suit  brought  by  the  party 
injured  or  by  some  near  relative  of  a  person  feloniously  killed, 
or  in  case  of  treason  by  any  person,  against  the  wrongdoer.  If 
convicted,  the  latter  was  punished  in  the  same  manner  as  on 
a  public  prosecution.  This  seems  to  have  been  a  survival  from 
those  rude  times  when  all  or  nearly  all  crimes  were  punished  or 
atoned  for  by  a  fine  known  as-  weregild  payable  to  the  injured 
party  or  his  family ;  and  an  appeal '  was  probably  at  first  merely 
a  suit  for  the  weregild.  Therefore  the  King  could  not  pardon 
a  person  convicted  on  an  appeal ;  but  the  appellor  himself  could 
at  any  time  discharge  the  appeal,  and  even  after  conviction  the 
punishment  might  be  remitted  by  his  consent.  By  the  statute  Disuse  of 
of  Westminster  2nd.  an  unsuccessful  appeal  subjected  the  appellor 
to  fine  and  imprisonment  and  the  payment  of  damages  to  the 
appellee,  which  caused  appeals  to  go  out  of  use. 

1242.  In  some  places  a  magistrate  has  authority  to  punish  PimiBhrnent 
certain  petty  offences  committed  in  his  presence  by  imposing  at 

once  a  small  fine  upon  the  offender  without  any  trial,  in  tech- 
nical language,  on  view. 

1243.  A   crime  is  regularly  punished   on  a  public   prosecu-  criminal  pro- 

,  .  .     .      ,  .         ,  1-1  r     1  »ecutioii». 

tion,  that  IS,  a  criminal  action  brought  in  the  name  or  the  state 
or  in  England  of  the  Crown.  But  at  common  law  the  prosecution, 
though  in  the  name  of  the  King,  was  really  in  most  cases  of 
crimes  against  individuals  instituted  and  carried  on  by  a  private 
person,  who  was  called  the  prosecutor  and  was  generally,  though  The  prose- 
not  necessarily,  the  person  injured  by  the  crime  or  in  case 
of  homicide  some  member  of  his  family.  If  no  one  cared 
to  prosecute,  the  criminal  went  unpunished,  unless  for  some 
reason,  for  instance    because  the   crime  particularly  affected  the 
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government,    the    attorney   general    saw   at  to  take   the   matter 
up   and    prosecute  on  behalf  of   the    Crown.      It    was    in    order 
to    prevent    people   from    shirking    the    public    duty    of   prose- 
cuting   criminals    that   compounding    a  crim^   was    itself    made 
a  crime,  and  the  rule  was  introduced,  which  has  been  ahready 
mentioned,   that  when    the  same  act   was  a  felony  and  a  tort 
the  injured^  party  could  not  sue  for  the  tort   until  he   had  pro- 
proseouting  sccuted  for  the  felony.     At  present  public  prosecuting  officers  are 
°°°*"'     everywhere  appointeJi  whose  official  duty,  it  is  to  prosecute  crimi- 
nals, though  in  some  places  private  persons  may  also  do  so  in 
certain  cases;  so  that  the  prosecution  of  a  criminal  by  a  private 
person  now  iisually  means  simply  a  complaint  made  by  him  "to 
the  prosecuting  officer  on  which  the  officer  acts. 
Commence-  1244.    A  criminal  prosccution  may  be  begun  in  three  ways : 

proTe^ution.  (1)  by  the  arrest  of  the  offender  without  a  warrant;  (2)  by  a 
complaint  to  a  magistrate;  (3)' by  an  information,  presentment 
or  indictment  presented  to  a  superior  criminal  court. 
Arrest  with-  The  cases  in  which  a  person  may  be  arrested  without  a 
oat  warrant,  ^^^j.^.^^^  ^^^^  ^^^  already  mentioned:*  The  person  arrested 
must  be  taken  at  once  before  a  magistrate  and  a  complaint  made 
against  him.  If  no  one  appears  to  complain,  he  is  disohaj^d. 
If  a  complaint  is  made,  the  subsequent  proceedings  are  the  same 
as  if  he  had  been  arrested  on  a  warrant. 
Hue  and  cry.  There  was  also  an  ancient  method  of  arrest  without  a 
warrant  by  hue"  and  cry,  that  is,  by  immediate  pursuit.  This 
was  regulated,  though  not  originated,  by  a  statute  of  Edward 
I,  which  enacted  that  immediately  upon  robberies  and  felonies 
being  committed  fresh  suit,  i.e.  pursuit,  shall  be  made  from 
town  to  town  and  from  county  to  county,  and  they  thai 
keep  the  town  shaU  fellow  the  felon  with  hue  and  cry,  with 
all  the  town  and  the  towns  near,  until  the  felon  be  taken 
and  delivered  to  the  sheriff.  Hue  and  cry  might  be  raised  bj 
the  precept  of  a  justice  of  the  peace,  by  a  peace  officer  or  bj 
any  private  person  that  knew  of  a  felony.  The  party  raising  i( 
must  acquaint  the  coostable  of  the  vill  with  all  the  circumstance! 
which  be  knew  of  the  felony,  and  thereupon  the  constable  was  tc 

1  See  i  73£.  «  From  huer. 
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search  his  own  township  and  raise  all  the  he^hhoring  vills  and 
make  pursuit  with  horse  and  foot. 

1245.  A  complaint  is  a  written  accusation  of  crime  against  complaint.: 
a  person  made  to  a  magistrate  by  a  prosecuting  officer  or  by  a 
private  person  under  oath,  A  magistrate  here  means  a  justice  of  Magistnt** 
the  peace  or  some  officer  having  similar  powers,  such  as  a  police 
justice,  or  in  the  United  States  in  case  of  crimes  against  the 
national  government  a  United  States  commissioner.  Judges  of 
criminal  courts  and  the  chief  executive  officers  of  cities  and 
boroughs  are  also  usually  magistrates. 

1246.  On  receiving  the   complaint   the   ma^trate  Issues  a  warrant  of 
warrant  for  the  arrest   of  the    offender ;    except   that   in   case  of 
trifling  offences  a  summons  is  sometimes   issued  first  to  save  the    summons, 
accused  party   from  the  indignity  of  an    arrest,    and    then    if  he 
disobeys  the  summons,  a   warrant  follows.     A   warrant   may  be   ^»""  ""i 

•'  .  requisites 

directed  to  all  peace  officers  generally  or  to  some  particular  officer,  or  ^^rraut, 
in  case  of  necessity  to  a  private  person.  It  can  generally  be 
executed  only  in  the  county  where  it  is  issued,  unless  it  is  backed 
or  endorsed  by  a  magistrate  in  some  other  county.  It  should 
be  given  under  the  hand  of  the  magistrate,  and  under  his 
official  seal  if  he  has  one.  It  must  state  the  time  and  place 
of  making  it  and  the  cause  for  which  it  is  granted.  In 
case    of    theft    and    similar  crimes   it   may   contain    a    direction      Search 

,  warrants, 

to  search   for  and   seize    the  stolen   goods,    and   is   then   known 

as  a  search  warrant.     The  warrant  must  specify,   either  by  name  Description 

of  persons 

or    description,    the    particular    person    or    persons    who    are   to  and  tungs. 

be  arrested,  and   in  case    of  a    search    warrant   the  goods  to  be 

seized  and  the  place  or  places  to  be  searched.     A  general  warrant,     General 

*■  warrantat 

not  containing  such  a  specification,  for  example  a  warrant  com- 
manding the  arrest  of  all  persons  guilty  of  a  certain  crimes  or  the 
seizure  of  all  stolen  goods  or  the  search  m  any  house  for  such 
goods,  is  ill^al  and  utterly  void  on  its  face.  General  warrants 
having  been  formerly  used  by  the  government  as  instruments  of 
oppression  and  tyranny  and  for  the  annoyance  of  political  op- 
ponents, they,  are  expressly  prohibited  in  England  by  statute,  and 
in  the  United  States  by  the  national  and  state  constitutions.    A 
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When  a  war-  Warrant  may  be  executed  at  any  'ime  in  the  day  or  nigM,  am 
"Seon^c'.*  in  case  of  treason,  felony  or  breach  of  the  peace  on  Sunday, 

EiiraaitioD.  1247.     If  a   person    accused    of  crime   flees   into    a  foreigi 

country,  or  in  the  United  States  into  another  state,  he  may  ir 
certain  cases  be  extradited,  that  is,  arrested  on  a  warrant  issuec 
by  or  by  the  direction  of  the  chief  executive  officer  of  the  statt 
where  he  has  taken  refuge  on  a  proper  apphcation  from  the 
government  of  the  state  where  the  crime  was  committed,  and 
handed  over  to  the  authorities  of  the  latter  state.  Extradition  tc 
or  from  foreign  countries  is  not  a  matter  of  right  under  the  rules 
of  "international  law,  but  is  entirely  regulated  by  treaties,  whict 
specify  the  crimes  for  which  it  may  be  had  and  the  procedure 
to  be  followed  Generally  it  is  not  allowed  for  what  are  called 
political  crimes,  such  as  rebellion  against  the  government,  which  in 
many  cases  are  not  morally  blameworthy;  and  sometimes  as. 
surances  are  required  from  the  government  asking  for  extradition 
that  the  person  surrendered  shall  not  be  tried  for  any  crimo 
except  that  for  which  he  is  extradited.  Occasionally  a  state  will 
arrest  and  deUver  to  another  a  criminal  without  any   extradition 

Interstate    treaty,  a^  an  act  of  comity.      Extradition  between  the  states  oi 

extradition  in 

*''stS?'^''  the  United  States  of  all  criminals  is  made  obligatory  by  the 
National  constitution ;  but  no  way  has  been  provided  of  enforcing 
this  enactment,  and  in  some  instances  the  governors  of  states  have 
exercised  a  discretion  to  refuse  to  grant  warrants  for  criminals 
when  demanded  by  other  states.    No  nation  or  state  will  surrender 

Persons  held  a  criminal  whom  it  is  holding    under   arrest   or   in   prison    for  a 

tor  cnme  not  _         °  * 

sarrendeied.  crime  Committed  agaiust  its  own  laws,  till  its  own  justice  has  first 

been  satisfied. 
The  person  1248.     When  a    pcrsou    is    arrested  on  a  warrant  he  must 

be  brought   he  hfought  forthwith  before  a  magistrate,  either  the   same  magis- 

before  a  a  /  a 

niagistiate.  tfate  who  issucd  the  warrant  or  another.  If  the  crime  of  which 
the  party  is  accused  is  one   over  which  the  magistrate    has  juris- 

summary  diction,  he  proceeds  to  the  trial  at  once  without  a  jury  or,  as  the 
legal  phrase  is,  summarily,  though  he  may  postpone  the  trial  for  a 
reasonable  time  to  enable  the  prosecutor  or  the  defendant  to 
prepare  his  case  or  his  defence.  The  summary  jurisdiction  of 
magistrates  is  confined  to  petty  offences  punishable  by  a  small 
fine  or  a  short  confinement  in  jail,   usually   in  the  United  States 
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a  fine  of  not  more  than  one  hundred  dollars  or  imprisonment  for 
iiot  over  thirty  days. 

If  the  crime  is  one  triable  by  a  higher  court,  the  magistrate  The  pieiimi- 
enters  upon  a  preliminary  examination  to  find  out  whether  there  "^li^"" 
is  probable  cause  for   supposing   the    party   guilty.     For   it  is    a 
general   rule    that  a  person    shall   not  be    detained    for  trial    or 
subjected  to  the  expense,  trouble  and  ignominy  of  a  criminal  trial, 
until  it  has  first  been  determined  by  some  sort    of  a  preUminary 
inquiry  that  there  is  reasonable  ground  of  suspicion  against  him. 
In  this  examination  the  magistrate  may  interrogate  the  defendant  interrogating 
himself.     But  the  defendant  is  not  obliged  to  answer  any  questions  '''*'^^'™^™*- 
put  to  him,  it  being  an  inviolable  rule  of  the  common   law   that 
no  man    shall  be    compelled   to   incriminate    himself    or   furnish 
evidence  against  himself  of  any  crime.      And  before  putting  any 
question  to  the  accused  person  it  is  the  duty  of  the  magistrate  to 
distinctly  inform  him  that  he    is  at   liberty    to  refuse    to  answer 
and  that  his  refusal  can  not  be  used  against  him  on  his  trial  aa 
evidence  of  his  guilt. 

K  on  the  examination  the  magistrate  finds  that  there  is  no  Discharge  tor- 
probable  cause  for  thinking  the  defendant  guilty,  he  sets  him  free  baWerauat 
and  the  proceeding  ends  there.     But  this  is  not  equivalent  to  an 
acquittal,  and  does  not  protect   the  party   from  being  again  pro- 
secuted for  the  same  alleged  offence. 

If  however  the  accused  person  waives  his  right  to  a  preliminary  commitment 
examination,  as  he  may  do  since  the  proceeding  is  instituted  hoiaSsto 
purely  for  his  benefit,  or  if  probable  cause  is  shown  for  thinking 
him  guilty,  the  magistrate  by  a  writ  called  a  mittimus  commits 
him  to  jail  to  await  his  trial  or  to  await  the '  action  of  the  grand 
jury  who  may  find  an  indictment  against  him,^  or  in  a  proper 
case  releases  him  on  bail. 

1249.     Bail  in  criminal  cases  is  the  same    as  in  civil   ones,"      bmi. 
a  recc^izance  or    undertaking    with    sureties  that  the   defendant 
will  appear  where  called  upon  and  stand  trial.       Its  amount  can 
seldom  be  fixed  by  law,  but  must  be  left  to  the  discretion  of  the 
magistrate.     However  the  national  and  state    constitutions  in  the  Bxoessive  bail 
United  States  forbid  the  requirement  of  excessive  bail. 

''  See  §  1251  et  ug.  ^8w  i  1040. 
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Bight  to  bail.  The  right  to  bau  is  a  common   law  right, .  but  has  been  re- 

gulated and  defined  by  statute.  The  rules  as  to  when  it  musi 
or  may  be  allowed  are  not  quite  the  same  in  all  places.  Some- 
times admission  to  bail  is  a  matter  of.right  for  the  accused,  person, 
sometimes  it  lies  in  the  discretion  of  the  magistrate  or  of  some 
superior  court,  and  sometimes  it  is  not  allowed  at  all.  The  moderu 
law  is  more  favorable  to  persons  accused  of  crime  in  this  respect, 
as  ia  many  others,  than  the  old  law.  GeneraUy  bail  is  not  allowed 
at  all,  or  is  allowed  only  in  the  discretion  of  some  higher  court  oi 
officer,  in  cases  wbere  the  crime  charged  is  punishable  with  death. 
In  serious  felonies  it  is  sometimes  discretionary,  but  is  usually  a 
matter  of  right,  as  it  nearly  always  is  in  smaller  offences. 

Eemedyifbaii         If  a  magistrate  refuses  bail  when   he   ought   to    grant   it  or 

is  refusflcl, 

fixes  its  amount  too  high,  the  prisoner  may  have  himself  brought 
before  a  superior  court  by  a  writ  of  habeas  corpus,  and  there  be 
admitted  to  bail  in  a  proper  sum. 
BiB|^tott  1250.     An  accused   person   has    a   right   to    a  speedy  trial, 

which  right  is  guarantied  by  special  provisions  in  all  the  American 
constitutions.  K  the  trial  is  unreasonably  delayed  without  the 
consent  of  the  accused  person,  he  may  obtain  his  release  from 
imprisonment  on  a  writ  of  habeas  corpus  or  hu9  bail  will  be  dis- 
charged from  liability. 
Indictment  1251.     Trcason,  fclouy  and  serious  misdemeanors,  all  crimes 

or  present- 
ment,      in  fact    which    do    not    fall    under    the    summary    jurisdiction    of 

magistrates,  must  be  prosecuted  at  common  law  by  indictment  or 

ludiotabie   presentment.     Hence    arises   a   division  of  crimes   into  indictable 

crimes.  ,  ..      _ 

crimes  and  those    which    are    not   indictable.      At   common    law, 

^wwi  th?"  'lo^^'^^^r,  if  a  thief  was  caught  "  with  the  mainour,"  that  is,  with 

momour.     the  Stolen  property   in    his  possession    {m    manu),    he    might   be 

taken  at  once  into  court  and  tried  without  any  indictment. 

tadStmeir  ^  indictment  is  a  written  accusation  presented  upon  oath  to 

a  superior  criminal  court  by  a  grand  jury. 
The^Bmnd  1262«    An    Ordinary   jury  ■  empaneled    for    the    trial    of  a 

particular  civil  or  cruninal  action  is  called  a  petit,  petty  or  trial 
jury.  For  a. grand  jury  a  panel  of  jurors  separate  from  the  trial 
jury  panel  is  summoned  to  attend  each  term  of  a  superior  criminal 
court,  and  from  this  panel  a  number  of  jurors  not  less  than 
twelve  or  more  than  twenty  Ijhree,  so  that  twelve  may  constitute 
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9  majority,  is  drawn  for  the  grand  jury.  It  is  the  duty  of  the  Fnnotiom 
gi-and  jury  to  investigate  and  present  or  report  to  the  court  all  "  jury." 
indictable  crimes  committed  in  their  county,  and  any  other  matters 
of  public  importance,  such  as  maladministration  by  public  officers, 
which  they  may  think  fit  to  take  notice  of.  The  grand  jury  are 
sworn  to  inquire  only  for  the  body  of  the  county,  pro  corpore 
eomitatus ;  and  therefore  they  can  not  regularly  inquire  of  a  fact 
out  of  their  county.  And  to  so  high  a  nicety  was  this  an- 
ciently carried,  that  if  a  man  was  wounded  in  one  county  and  died 
in  another  the  slayer  could  not  be  indicted  for  the  homicide  in 
either  county,  there  having  been  no  complete  felony  committed  in 
either.  But  the  common  law  in  this  last  case  has  been 
changed  by  statute.  This  inability  of  a  grand  jury,  together 
with  a  similar  inabihty  of  a  petit  jury,  to  inquire  of  things  done_ 
out  of  the  county  was  one  of  the  principal  sources  of  the  jurisdic- 
tion of  the  courts  of  admiralty  over  crimes  and  wrongs  committed 
on  the  high  seas. 

After  having  been  duly  sworn  faithfully  to  discharge  their  procedure 
duties  and  receiving  a  charge  from  the  judge  instructing  them  as  grand  jury. 
to  their  duties,  the  grand  jury  retire  to  a  private  place  and  dehb- 
erate  under  the  same  obligation  of  secrecy  as  a  trial  jury.  No 
one  else  may  be  present  in  the  grand  jury  room  except  those 
pubUc  prosecuting  officers  whose  duties  in  connection  with  indict- 
ments require  their  presence  there  and  persons  summoned  or 
admitted  as  witnesses  or  complainants ;  and  even  these  must  retire 
whDe  the  grand  jury  is  actually  deliberating.  Unanimity  is  not 
required  from  a  grand  jury,  but  at  least  twelve  jurors  must 
consent  to  every  indictment  and  presentment. 

Bills  of  indictment  are  drawn  up  and  presented  to  the  grandBiiisofindiot- 
jury  for  their  consideration  by  the  proper  law  officer  of  the  state, 
who  summons  such  witnesses    and    produces  such    evidence  before 
them  in  support  of  the  chjirge  as  he  thinks  proper.      The   grand 
iurv  mav  also  call  for  other  witnesses  or  evidence  if  they  choose,  investigation 

■^  .   ,  ,  ,  „,  by  tlje  grand 

The  accused  person   has  no    nght  to  be    present    or  tp  oner   any      jury, 
evidence,  and  indeed  is  not  notified  of  the  proceeding  at  all ;  the 
object  of  the  investigation  being  not  to    find  out    whether   he    is 
guilty,  but  whether   there    is    sufficient   probability    of  his    being 
guilty    to    make    it    proper    to    subject  him  to  a  trial.     If  the 
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The  decision  grand  juiy  consider  that  the  accusation  is  not  sufficiently  established, 
juil'!™  they  indorse  on  the  bill  of  indictment  "  not  a  true  bill  "  or  "  no) 
found",  or  formerly  the'  word  ignoramus.  This  terminates  the 
proceeding ;  and  if  the  accused  is  already  in  custody  or  under  bail, 
he  or  his  bail  are  discharged.  If  on  the  contrary  they  are  satisfied 
of  the  truth  of  the  charge,  they  endorse  the  bill  with  the  words 
"a  true  bill"  or  anciently  hilla  vera.  The  indictment  is  then 
presented  or  delivered  to  the  court,  and  the  party  stands  indicted 
of  the  crime. 

Presentment  1253.    A  presentment  by  a  grand  jury  in  the  widest  sense 

^  jnry'™  includcs  an  indictment.  But  in  the  strict  sense  it  means  a  written 
statement  presented  to  the  court  by  the  grand  jury  of  thek  own 
accord  without  any  bill  having  been  laid  before  them  by  a  law 
.officer  of  the  state.  Presentments  generally  relate  to  matters 
other  than  crimes ;  and  if  a  presentment  charges  a  person  with  a 
crime,  he  can  not  be  tried  on  the  presentment,  but  a  regulai 
indictment  must  be  framed  against  him. 
Inquests  as  The  rcsults  of  Certain  inquests  of  office  and  other  inquisitions 

by  petit  juries,  for  instance  the  verdict  of  a  coroner's  jury  sum- 
moned to  invest^ate  the  cause  of  a  person's  death,  if  it  find  anj 
one  guilty  of  homicide,  or  the  verdict  of  a  jury  in  a  civil  action 
that  a  crime  has  been  committed,  have  the  force  of  presentments, 
upon  which  the  accused  person  may  be  put  upon  trial  without 
indictment,  though  in  modem  times  it  is  usual  to  have  him 
indicted. 

Informations.  1264.  The  uature  of  an  information  has  already  been  ex- 
plained.5  It  is  sometimes  used  in  criminal  oases  where  the 
government  is  the  actual  prosecutor;  and  in  some  of  the  United 
States  it  is  now  for  convenience'  sake  the  ordinary  method  of 
prosecution,  grand  juries  being  rarely  summoned. 

^nSLmt*"  1266.  An  indictment  may  be  found  against  a  person  before 
he  has  been  arrested  or  any  complaint  made  against  him,  in 
which  case  process  Inust  be  issued  to  bring  him  into  court.  Al 
common  law  the  regular  process   when  the   indictment  was  for  a 

►♦ntre/ocuM.  misdemeanor  was  a  writ  of  venire  facias,  commanding  the  sherifl 
to  summon  the  defendant   to  appear,  to  which,  if  the  defendant 

See  I  940. 
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did  not  appear,  a  distringas  succeeded,  provided-  it  was  shown  by 
the  return  to  the  venire  that  he  had  land  in  the  county  whereby 
he  might  be  distrained.  If  he  had  no  such  land  and  failed  to  put 
in  an  appearance,  a  capias  issued  to  take  his  body.  But  ia  cases 
of  treason  and  felony  a  capias  was  the  first  process.  If  the  de- 
fendant could  not  be  taken  on  a  capias,  he  might  be  outlawed, 
substantially  as  in  a  civil  action.  At  present  however  a  warrant 
of  arrest  is  the  usual  process.  This  may  be  issued  by  a 
ma^strate  or  by  the  court  to  which  the  indictment  is  presented. 
In  the  latter  case  it  is  called  a  bench  warrant,  and  may  run 
into  any  county,  'fi  When  the  accused  person  ia  arrested  on 
the  warrant  no  preliminary  examination  before  a  magistrate 
is  held,  the  proceedings  before  the  grand  jury  being  equivalent  to 
a  preliminary  examination,  and  the  defendant  is  only  taken  before 
a  magistrate  to  be  bailed.  If  the  indictment  is  found  after  the 
defendant  has  already  been  arrested  and  held  for  trial  or  admitted 
to  bail,  no  process  is  necessary.  If  a  corporation  is  indicted,  since 
it  can  not  be  arrested,  a  distringas  or  attachment  against 
its  land  and  goods  is  the  proper  process,  but  sometimes  a  sum- 
mons is  first  issued.  It  must  appear  by  its  attorney,  personal 
appearance  being  impossible. 

1256.  A  natural  person  can  not  be  tried  for  a  crime  unless 
he  is  personally  present  in  court.  On  coming  into  court  for  trial 
the  defendant  must  be  arraigned,  that  is,  brought  to  the 
bar  and  called  upon  to  answer  the  accusation.  The  document 
containing  the  accusation  must  be  distinctly  read  to  him,  and 
translated  to  him  if  he  does  not  understand  the  language  in 
which  it  is  written.  In  ancient  times  when  pleadings  were  in 
Latin  it  had  to  be  read  in  English.  He  is  then  put  to  plea, 
that  is,  required  to  plead  to  the  complaint,  indictment  or 
information. 

At  common  law  a  court  could  not  proceed  to  try  a  prisoner 
until  he  had  pleaded.  If  he  stood  mute,  that  is  refused  to 
answer,  it  was  the  duty  of  the  court  to  empanel  a  jury  and 
inquire  whether  he  did  so  through  obstinacy  or  was  dumb  ex 
visitatione  Dei.  If  the  latter  was  found  to  be  the  case,  the  trial 
went  on  as  if  he  had  pleaded  not  guilty,  the  judges  being  bound 
to  see  that  he  had  law  and  justice   'done    him.      If  it    appeared 
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that  he  was  capable  of  answering  but  he  still  refused  to  plead 
this  in  treason  or  misdemeanor  was  taken  as  a  confession,  of  guilt 
and  sentence  was  pronounced  against  him.     But  in  felony  he  was 

.Feineforta  Subjected  to  the  torture  known  as  peine  fort  et  dure  to  mab 
him  answer,  which  conasted  in  laying  him  naked  upon  his  baci 
on  the  floor  of  the  prifion,  piling  upon  his  body  "  as  great  a 
weight  of  iron  as  he  could  bear  and  more ",  and  keeping  him 
almost  without  food  or  drink,  until  he  died  or  consented  to  answer, 
This  was  commonly  called  pressing  to  death,  and  was  endured 
even  to  death  by  some  felons  so  as  to  avoid  a  conviction  and 
thus  preserve  their  property  from  forfeiture  for  the  benefit  ol 
their  families.  At  present  however  the  law  does  not  permit  such 
atrocities;  and  if  a  defendant  in  any  case  or  for  any  reason 
refuses  to  plead,  a  plea  of  not  guilty  is  entered  for  him  and  the 
trial  proceeds. 
Heading  If  the  defendant  wishes  to  confess  the  crime,  he  pleads  guilty, 

and  is  at  once  sentenced.  The  court  however  will  not  receive  a 
plea  of  guilty,  if  there  is  any  reason  to  doubt  that  the  defendant 
makes  it  freely,  without  compulsion  or  undue  influence  of  any 
kind,  and  .with  full  understanding,  of  the  nature  and  conse- 
quences of  what  he  is  doing;  but  in  case  of  doubt  will  set  it  aside 
and  order  a  plea  of  not  guilty  to  be  entered. 

Approvement.  1267.  There  was  anciently  another  kind  of  confession  called 
approvement,  which  was  where  a  person  indicted  for  treason  or 
felony  confessed  his  guilt,  and,  in  order  to  obtain  his  own  pardon, 
appealed  or  accused  others  his  accomplices  in  the  same  crime. 
Such  a  person  was  called  an  approver  or  prover  (prqbator),  and 
the  party  accused  the  appellee.  The  appellee  could  be  arraigned 
and  tried  for  the  crime  of  which  he  was  so  apcuged  without  any 
indiQtment,  and  if  he  was  poijivicted  the  approver;  was  entitled  to 
his  pardon  ex  debito  justiciae ;  if  however  he  was  acquitted,  the 
approver  was  hanged  on  the  strength  of  his  own  confession.  Ap- 
provement is  now  obsolete,  but  it  is  not  uncommon  for  a  person 
charged  with  crime  to  make  terms  for  himself  and  obtain  his  own 
pardon  or  release  or  a  lighter  sentence  by  furnishing  evidence 
states      against  other  guilty  parties.     This  is  called  turning  state's  evidence. 

evidenop.  •       i?      i       j      i  ■       •  -i 

or  in  ^iUgland  tang's  evidence ;  but  the  old  name  of  approver 
is  sometimes  applied  to  a  person  who  does  so. 
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1238.  The  defendant  when  assaigned  may  demur  or  plead  Pleadings 
to  the  jurisdiction  or  in  bar,  and  a  plea  in  bar  may  be  a  traverse, 
either  the  general  issue  or  a  special  traverse,  or  in  confession  and 
avoidance,  as  in  a  civil  action.  But  it  is  very  rare  that  a  de- 
fendant demurs  'or  puts  in  any  plea  other  than  the  general  issue,  General  issa.. 
because  the  law,  contrary  to  the  rule  which  prevails  in  civil  cases, 
permits  him  to  make  under  that  plea  any  sort  of  defence  upon 
either  the  law  or  the  facts  which  he  might  make  under  a  demurrer 
or   any    special   plea.     If  a  defendant  demurs  to  the    indictment  Pleading  over 

,      ,  ,         -  ,  1-11  after  demnr- 

and    nis   demurrer   is    overruled,    he   may    afterwards  plead   not        "r. 
guilty,  though  formerly  there  was  some  doubt  whether  any  other 
plea  could  be  accepted  from  him.      A  few  defences  which  sometimes 
are  or  were  set  up  otherwise  than  under  the  general  issue  call  for 
brief  notice. 

Formerly  there  was    a   plea  of  sanctuary.     If  the   criminal,    sanctuary, 
except  in  cases  of  treason  or  sacrilege,  before  his  arrest  took  refuge 
in  any  church  or  churchyard,  and  within    forty  days  confessed  his 
crime  to  a  coroner  and  took  an  oath  to    abjure  the   realm,  that  Abjuring  the 

realm. 

is  to  leave  the  country  and  never  return  without  the  King's  per- 
mission, and  went  at  once  to  a  port  assigned  him  and  embarked; 
he  saved  himself  from  the  penalty  of  death,  but  not  from  for- 
feiture of  his  property  and  corruption  of  his  blood.  If  during  the 
forty  days  or  while  on  his  way  to  the  port  he  was  arrested  and 
arraigned  for  the  felony  which  he  had  confessed,  he  could  put  in 
a  plea  of  sanctuary  and  be  set  free.  Sanctuary  was  abolished  by 
a  statute  of  James  I. 

A  plea  of  autrefois  acquit  or  aidrefoia  convict  may  be  Autirefois  ac- 
used  where  the  defendant  has  been  previously  tried  and  acquitted 
or  convicted  for  the  same  crime  or  some  crime  necessarily  included 
in  it  or  in  which  it  is  included.  This  is  a  good  defence  as 
already  mentioned,*  A  former  conviction  is  a  defence,  although 
for  some  reason  the  court  did  not  give  judgtnent  upon  the 
conviction. 

Autrefois  attaint  was   a  plea   that  the  defendant  had  been    Av.irrf<m 

-    •'  '■  attaint, 

formerly  attainted,  i,e.  found  guilty,  of  any  felony,  even  an 
entirely  different  one   from   the  one    that  he  is  chained  with  on 

« See  2  1145. 
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the  trial,  and  was  formerly  admitted  as  a  defence  on  the  grounc 
that,  the  felon  being  already  liable  to  death,  his  property  forfeitec 
and  his  blood  corrupted,  no  further  punishment  could  be  inflicted 
upon  him,  so  that  a  prosecution  for  any  other  crime  would  be 
superfluous.  But  cessante  ratione,  cessat  et  ipsa  lex,  and  variouj 
exceptions  were  formerly  admitted  to  this  plea  in  cases  when  i1 
might  be  possible  to  inflict  a  further  punishment,  as  in  treason, 
where  the  traitor  might  be  tortured  as  well  as  put  to  death,  oi 
where  the  former  attainder  was  reversed  for  error.  This  entire 
defence  is  now  abolished. 
Pardon.  A  pardon  granted  to  the  defendant  before  trial  may  also  be 

pleaded  in  bar. 

Foi-m  of  geu-  The  form  of  the  general  issue,  as  in  civil  actions  of  trespass, 

is  "not  guilty."  It  is  generally  pleaded  orally;  and  in  former 
Joinder  of  times  an  oral  replication  or  joinder  of  issue,  corresponding  to  the 
similiter  in  civil  pleadings,  was  put  in  on  behalf  of  the  prosecu- 
tion, that  the  defendant  was  guilty  and  the  prosecution  was  ready 
to  prove  it.  These  oral  pleadii^s  were  noted  down  by  the  clerk 
in  the  minutes ;  the  plea  of  not  guilty  {ru>n  culpabilis  or  nient 
culpable)  being  abbreviated  to  non  cul.  or  niejd  cul^  and  the 
replication  {oulpahalis ;  et  hoc  pa/ratus  verificare)  to  cul.  prit., 
which  latter  abbreviation  has  given  rise  to  the  English  word 
culprit. 
Triau  1259.     After  pleading   the    custom   formerly  was  to  inquire 

of  the  defendant  how  he  would  be  tried,  the  law  allowing  in 
certain  cases  a  choice  between  several  modes  of  trial-  If  he  chose 
trial  by  jury,  he  replied  "  by  Grod  and  the  country,"  or  if  a  peer,  "  by 
God  and  my  peers  ";  to  which  the  clerk  responded:  "Grod  send  thee 
a  good  deliverance."  But  those  old  formes  have  now  gone  out 
of  use. 

Trial  by  jury. .  In  modcm  times  the  only  mode  of  trial  in  criminal  cases  is 
by  jury,  though  -anciently  various  forms  of  ordeal  and  trial  by 
battle  were  in  use.  The  jury  can  not  be  dispensed  with  and  the 
trial  had  before  the  court  or  a  referee,  even  by  the  consent  of 
the  parties,  as  may  be  done  in  civil  cases.  But  a  trial  by  the 
judge  without  a  jury  is  permitted  by  statute  in  some  of  the 
United  States,  if  the  defendant  asks  for  it.  The  trial  is  conducted 
in  substantially  the  same  manner  as  jury   trials  in  civil  actions  • 
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but   the    following    points    of   difierence    are    or    have    been    of 
importance. 

In  criminal  cases  the  aconsed  has  a  larger  right  of  peremptory   chaiieugea 
challenge  of  jurymen  than  in  civil    actions.      Uhder  the   old   law    °    '"""' 
the  member  of  such  challenges  was  fixed  at  thirty  five,  one  less 
than  three  full  jmles,  but  is  now  more  limited,    ten  being  a  very  ' 
common  number. 

Formerly  a  person  tried  for  a  capital  crime  was  not  allowed  the  Counsel  for 

.  J?  '        1  1  •  n  t  thedefendr.nt. 

assistance  oi  counsel,  unless  a  question  of  law  arose  which  had  to 

be  argued.      It  was  said  that    the   judges  should  be  his  counsel. 

In  ancient  times  also  no  witnesses  were  permitted  to  be  called  for  witnesses  fo« 

the  defendant;  and  even  until  comparatively   lately  he  could  not 

have  compulsory  process  to  compel  the  attendance  of  his  witnesses. 

Those  unjust  discriminations  are  now  abolished,  and  the  defendant  The  modern 

in  a  criminal  prosecution  has  the  same  rights  as  in  a  civil  action 

to  counsel  and  to  compulosry  process  for  his  witnesses.     In  the  United 

States  these  rights  are  secured  by  constitutional  provisions, 

1260.  In  civil  cases  the  jury  must  decide  according  to  the  Proof.  • 
preponderance  of  evidence,  and  the  testimony  of  a  single  witness  is 
legally  sufficient  to  prove  any  fact.  But  a  person  accused  of 
crime  is  presumed  innocent  until  he  is  proved  guilty,  and  this 
presumption  is  so  strong  that  in  order  to  convict  a  person  of  a 
crime  it  must  be  proved  against  him  beyond  a  reasonable  doubt. 
If  there  is  any  reasonable  doubt  of  his  guilt,  even  though  the 
evidence  leaves  it  much  more  hkely  than  not  that  he  is  guilty,  he 
must  be  acquitted. 

Also  a  person  can  not  be  convicted   of  treason  by  the  testi-     Proof  or 
mony  of  a  single  witness,    but    only   by  the  testimony  of  at  least 
two  witnesses  to  the  same  overt  act  or  his  own  confession  in  open 
court;  a  confesaon  made  out  of  court  is  not   sufficient.      In    the 
United  States  this  rule  is  embodied  in  the  constitutions.      Indeed 
a  confession  of  any  crime    made    out   of  court,    though   generally  Confessions. 
sufficient  evidence  of  guilt,  is  regarded  by  the  law  with  suspicion, 
and  will  be  rejected  if  it  appears  to  have  been  made  under  any 
sort  of  compulsion,  undue  influence  or  mistake.      In  some    places  special  rubs 
there  are  special    statutory   rules    as    to    the    amount  of  evidence 
necessary  to  prove  other  crimes.     Thus  a  charge    of  rape  can  not  Proof  of  rape, 
in  most  places  be  estabUshed  by  the  unsupported  testimony  of  the 
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woman  alleged  to  have  been  ravished,  this  being  an  offence  whicl 

is  peciiKarly  iHmlj  to  be  falsely  chained  out  of  malice^  and   then 

being  a  strong  temptation  for  a  woman  who  has  really  consente( 

to  the  fact,  if  it  becomes  known,  to  try  to  save  her  character  b 

_  alleging  that  it  was  without  her  consent. 

A  person  not'.        The    defendant    can    not    be    questioned    on    the    trial    oi 

"onminato    Compelled   to    furnish    evidence    against    himselfi      This    is    for- 

bidden  in   the   United   States   by   constitutional    provisions.     A( 

Right  of  the  common  law  he  was  not  permitted  to  be  examined  as  a  witness 

'tMtuy.      or  to  testify,  even  with  his  own  consent  or  on    hia  own    behalf, 

partly  on   the  ground  that  he  was  under  too  great  a  temptation 

to  testify  falsely  and  partly  because  he  might  thus  be  entrapped 

into    criminating    himself.        But    at    present    it    is    considered 

that  the  advantage  to  an  innocent   person   of  the   opportunity 

to    set    forth   his  own   statement   of   the    case    outweighs   thos( 

idisadvantages,    and    it    has  been  enacted    by    statute    that    th< 

defendant,   though    he    can    not   be    compelled    to  do    so,    maj 

if  he   chooses   testify    at   the  trial.     Those  statutes  also  provide 

that    if  he    does   not    do    so,    his  refusal  shall  not  be  construed 

as    evidence    of    his    guilt    or     commented    upon    in    any    waj 

by  the   court   or   the    counsel    for    the    prosecution;   though  oJ 

course    such    provisions  can    not   prevent   the  jury  from    drawing 

their  own  inferences  from   the  fact    of  his  refusal,   so  that  while 

an  innocent  person  is  usually  glad  to  avail  himself  of  the  chance 

to  testify,  a  guilty  person  is  practically  constrained  to  do  so.      D 

the  defendant  elects  to  testify  on  his  own  behalf,  he  must  submit 

to  cross-examination  like  any  other  witness. 

ThoTerdiot.  1261.    The  vcrdict  must.be  a  gemeral  and  unqualified  one  of 

conviction  or  acquittal,  guilty  or  not  guilty.     In  Scotland  a  jury 

may  bring  in  a  verdict  of  not  proven,  which,  while  it  has  l^ally 

the    effect    of   an    acquittal,   leaves    the   party   under   a  stigma 

of   suspicion.     But    the   common   law   does   not   permit  such   a 

verdict. 

^to*kn  p?r'         ^^^-     ^^  °^^  °^  *'^®^*''  robbery    or  embezzlement  the  court 

perty.      may  order  the  restoration  of  the  property  to  the  person  from  whom 

it  was  taken  without  further  proceedings ;  but  this  does  not  affect 

the  right  of  any  other  person  who  claims  the  goods  to  assert  his 

claim  in  a  civil  action. 
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12fi3.    On  a  conviction  for  a  migdeJiieanor  against  a  private  PermifsioB  to 

,1  .  -J?  •,    n  •    1  ,        ,         ,    „       ,  speak  with  the 

person  the  court  may,  it  it  thinks  proper,  permit  the  defendant  to  prosecutor. 
speak  with  the  prosecutor  before  pronoundng  judgment,  and  if  the 
injured  party  declares  himself  satisfied,  will  inffict  only  a  trifling 
punishment. 

At  the  present  day  by   statute  the  judge  is  sometimes  au-  suspensioji  o« 
thorized   in    his    discretion    in  case  of  small  offences  to    suspend    '    *"**"' 
the  judgment  on  such  terms   as  he   thinks   proper,   and   let   the 
convicted  person  go  on  his  own  recognizance  to  appear  and  receive 
judgment  when  called  upon,  which  he   will  not  be  so  long  as  he 
observes  the  conditions  imposed  upon  him. 

1264.  Before  judgment  the  convicted  person  is  asked  what  Prooeeaings 

,     ^  '^  before  judg- 

he  has  to  say  why  judgment  should  not  be  pronounced  against  ™^''*- 
him,  at  which  time  he  has  an  opportunity  to  present  to  the  court 
any  facts  proper  to  be  considei"ed  in  mitigation  of  his  punishment, 
and  formerly  when  he  could  not  testify  at  the  trial  in  his  own 
behalf,  he  could  take  this  occasion  to  make  any  explanations  or 
statements  tending  to  show  his  innocence,  which  the  court  would 
take  into  due  consideration. 

1265.  A  motion  for  a  new  trial    may  be  made  by  the  de-  Motion  for  a 

,  new  trial, 

fendant  for  any  error  committed  upon  the  trial  or  for  any  cause 
which  would  justify  such  a  motion  in  a  civil  action ;  but  the  principle 
that  a  person  shall  not  twice  be  put  in  jeopardy  for  the  same 
matter  forbids  such  a  motion  by  the  prosecution. 

The    defendant  may    also  make  a  motion  in  arrest  of  judg-    notion  in 
ment  for  any  defect  in  the    indictment    or  information.      Such  a 
motion    may    also    be    made    at    the    time   of    his    arraignment. 
Formerly  the  statutes  of  ieofails  or  amendments  did  not  apply  to  Amendmenta 

■'  .       .       ■"  ^\  "^  and  jeofails. 

indictments,  and  indictments  were  frequently  quashed  or  judg- 
ment arrested  for  trifling  defects  of  form,  whereby  many  guilty 
persons  escaped  punishment.  But  this  has  now  been  altered 
by  statute,  and  amendments  of  the  pleadings  are  freely  permitted 
in  criminal  as  in  civil  actions  on  such  terms  as  are  just. 

1266.  Judgment  is  usually  pronounced  orally,  and  in  Eng-    judgment. 
land  the  judge  before  giving  sentence    of   death   puts  on  a  black 

cap.      By    such    a    sentence    the   defendant  was   said  at  common 

law  to  be  attainted  (attinctus)  of  the   crime,    the   consequence  of     Attaint 

which  formerly  was,  as  has  l)een  explained,  forfeiture  of  his  land 
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.or  appeal. 


Infamy,      and  corruption  of  his  blood.     Ee  also  became  infamous,  and  by  the 

old  law  incapable  of  testifying  as  a  witness  or  doing  most  legal  acts. 

Forfeiture    jjut  forfeiture  of  goods  followed  upon  a  mere   conviction,  that  is, 

of  goods.  o  '■  ,  ,  .     1 

upon  the  verdict  finding  him  guilty,  even  though  no  judgment  was 
ever  pronounced, 'or  upon  outlawry. 

Writ  of  error  1267.     A  judgment  against  the  defendant   may  be  reversed 

on  a  writ  of  error,  or  in  modern  practice  by  an  appeal,  as  in 
dvii  actions ;  but  a  judgment  of  acquitted  is  final  and  can  nol 
be  appealed  from,  because  the  defendant  has  once  been  put  ir 
jeopardy  by  the  first  trial.  At  common  law,  however,  writs  oi 
error  in  capital  cases  were  matters  of  grace,  not  of  right,  and 
could  only  be  had  by  the  defendant  by  the  consent  of  the  King 
or  the  attorney  general. 

1268.  After  judgment  the  court  issues  a  warrant  to  the 
sheriff  for  its  execution,  A  warrant  for  imprisonment  is  gene- 
rally called  a  mittimus.  Formerly  no  warrant  was  necessary  foi 
the  infliction  of  the  death  penalty.  The  judge  merely  signed  the 
calendar  or  list  of  the  prisoners'  names  with  a  memorandum  ol 
the  judgment  in  the  margin.  If  the  sentence  was  capital,  the 
memorandum  was  su^endatur  per  collum,  which  was  abbreviated 

Bat.  pm  col.  iuto  sus.  per  col.  This  list  was  delivered  to  the  sheriff,  and  served 
instead  of  a  warrant.  But  at  present  a  formal  warrant  ia 
issued. 


Ezeontiou. 


Hittimtis. 
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GLOSSARY. 

Ab  ardendo,  from  burning. 

Ab  initio,  from  the  beginning. 

Ab  inteetato,  from  an  intestate  [person.] 

Ao  etiam,  and  also. 

Aotio  personalis  moritur  eum  persona,  a  personal  action  dies  with  the 

person. 
Adfilum  ripae,  to  the  thread  of  the  bank  (stream.) 
Ad  lavandum  etpotandum,  for  washing  and  drinking. 
Ad  litem,  for  the  action. 
Ad  quod  damnum,  to  what  damage. 
Ad  rem,  to  a  thing. 
Adseripti  glebae,  bound  to  the  soil. 
A  fortiori,  by  a  stronger  (reason);  still  more  sO. 
•  Agenda,  [things]  to  be  done  ;  business. 
Aggregatio  mentium,  meeting  of  minds. 
A  mensa  et  thoro,  from  board  and  bed, 
Animvs  domini,  the  will  of  an  owner. 
„      jurandi,  intention  of  stealing, 
„      possidendi,  intention  of  possessing. 
„       revertendi,  intention  of  returning. 
Aqua  currit,  et  currere  debet,  ut  solebat,   water  runs,  and  ought  to  run, 

as  it  was  accustomed. 
Assumpsit,  he  undertook ;  he  promised. 
Audita  querela,  complaint  heard. 
Autrefois,  (acquit  etc.'),  already  (acquitted,  e<3.) 
Benejieium,  a  benefice, 
Billa  vera,  a  true  bill. 
Breve,    writ. 
Bona,  goods,  property. 

„    fdes,  fide,  good  faith,  in  good  faith. 

„     notabilia,  important  goods. 

„     waviata,  goods  thrown  away. 
Camera  Scaccami,  Exchequer  Chamber. 
Campi partitio,  division  of  the  land. 
Caneellaria,  Chancery, 
Oancellarivs,  Chancellor. 
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Capias,  ad  respondendum,  ad  saMsfieiindum,    in  withernam,  take,   for 

answeriug,  for  makieg  saiHsfectiou,  in  reprisal. 
OapiU  lupinum,  a  wolfs  head. 
Carta,  a  charter ;  a  written  instrument. 
Caveat  emptor,  let  the  buyer  take  care. 
Certiorari,  to  be  certified. 
Cessanie  ratione,  cessat  et  ipsa  lex,  ceasing  the  reason,  the  law  itself 

ceases. 
Cestui  [a]  que  trust,  me,  vie,  he  [for]  whose  trust,  use,  life. 
Cognomt  actionem,  he  has  acknowledged  the  [cause  of]  action. 
Comes,  stabuli,  companion,  (count),  of  the  stable. 
Comitia  centuriata,  tributa,  assembly  of  the  centuries,  of  the  tribes. 
Commodatum,  a  loan  for  use. 
Commune  concilium,  common  council. 
Communis  error  Jaeit  jus,  common  error  makes  law. 

„         rixatrix,  common  scold. 
Concessi,  I  have  granted. 
Concessio,  a  grant. 

Confirmatio  eartarum,  confirmation  of  the  charters. 
Consensus,  non  concubUus,  faeit  nuptias,  consent,  not  cohabitation,,  malices 

a  marriage. 
Consortium,  companionship. 
Contra  proferentem,  against  the  putter  forth. 
Coram  nobis,  vobis,  before  us ,  you. 

„      nonjudioe,  before  [a  person  who  is]  not  a  judge. 
Coronaitor,  coroner. 
Cwrpus  juris  eanonici,  the  body  of  the  canon  law. 

„      „      civilis,  the  body  of  the  civil  law. 
Crimen  falsi,  the  crime  of  a  cheat. 
Oujus  est  solum,  ejus  est  usque  ad  caelum,  whose  is  the  ground,  his  it 

is  even  to  the  sky. 
Oulpabilis,  et  hoeparatus  verificare,  guilty,  and  [I  am]  ready  to  prove  it. 
Cum  testamento  annexo,  with  the  will  annex;ed. 
Curia  regis,  the  court  of  the  king. 
Gustos  rutulorum,  the  keeper  of  tlie  rolls. 
Damnum,  absque  injuria,  emergens,  daroage,  without  vvj;^ng   (injury), 

arising. 
Darrein,  the  last. 
De  aetionihus,  of  actions. 
De  Aroubus,  of  Arches. 
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De  bene  esse,  for  [some  One's]  beuefit. 

Debet,  he  owes. 

De  bonis,  asportatis,  non  administratis,  concer-ning  goods,  oarrJ-ied  bff,  not 

administered. 
Decemviri,  ten  men. 

De  oircumstantibus,  from  the  bystanders. 
De  ccmsuetudinibns  et  servitiis,  of  customs  and  services. 
Deeretum  Oratiani,  the  decree  of  Gratialius. 
De  cursu,  of  course. 
Dedi,  I  have  given. 

Dedimus  potestatem,  we  have  given  authority. 
De  donis  conditionalibus,  of  conditional  gifts. 
Defaeto,  in  fact;  actually. 
De  heretico  comburendo,  of  burning  a  heretic. 
De  homine  replegiando,  of  replevying  a  person. 
De  idiota  inquirendo,  of  inquiring  about  an  idiot. 
De  injuria,  of  [his  own]  wrong ;  injariolisly,  Wrongfully. 
De    Laudibus    Legum    Angliae,    Of   the    Praises    of    the    Laws    of 

England. 
De  Legibus  et  Oonsuetudinibus  Angliae,  Of  the  Laws  and  Customs  of 

England. 
Del  credere,  of  trust. 

De  luncdieo  inquirendo,  of  inquiring  about  a  lunatic. 
De  medio,  of  an  intermediate. 
De  mercatoribus  of  merchants. 
Demisi,  eoneessi  et  ad  firmatn  traditi,  I  have  demised,  granted  and  to 

farm  (rent)  let. 
Depersonis,  of  persona.  • 
Depositum,  deposit. 

De  prerogaiivo  regis,  of  the  king's  prerogative. 
De  rebus,  of  things. 

De  reparations  faoiendo,  of  making  repairs. 
De  secta  ad  molendinum,  ad  furnum,  of  suit  to  a  mill,  to  an  oven. 
De  son  tort,  of  his  own  wrong. 
Delinet,  he  detains. 
Devastavit,  he  has  wasted. 
De  ventre  inipioiendo,  for  inspecting  the  belly. 
De  visu  et  auditu,  from  seeing  and  hearing. 
Dialogue  de  Scaeeario.  Dialogue  of  the  Exchequer. 
Diet-a,  sayings. 
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Dies,  a  quo,  ad  quern,  oertus,  incertua,  day,  from  which,  to  whiqh,  certain, 

uacertain. 
Distringas,  annoy ;  distress. 
Do,  I  give. 

Doli  eapax,  capable  of  malice. 
Dominium,  dominion,  ownership. 
Dominus,  owner,  master. 
Domitae  naturae,  of  a  tame  nature, 
Domus  Procerum,  House  of  Lords. 
Donatio,  mortis  causa,  a  gift,  because  of  death. 
Dos  rationabilis,  reasonable  dower. 
Droit,  right. 

Duces  teeum,  bring  with  you. 
Dux,  leader,  commander ;  duke. 
E  converso,  conversely. 
Edietum,  edict. 

Ejectione  firmaei  by  ejection  from  [his]  hired  land  (farm.) 
Elegit,  he  has  chosen, 
Elongata,  taken  away. 
Embler,  emblaver,  to  sow. 
Emptio  gpei,  sale  of  an  expectation. 
En  autre  droit,  in  another  right. 
Eo  nomine,  by  this  name ;  as  such. 

Eundo,  manendo  el  redeundo,  in  going,  remaining  and  returning. 
Ex  contractu,  from  contract. 

Ex  dehito  justidae,  from  an  obligation  of  justice  ;  as  his  just  due. 
Ex  delicto,  from  a  wrong. 
Eseitus,  an  end,  finish. 
Ex  malefido,  from  wrongdoing. 

Ex  nudo  pacta  non  oritur  actio,  from  a  bare  pact  there  arises  no  action. 
Ex  parte,  from  [  one]  part  [only.] 
Ex  post  facto,  from  [something]  done  afterwards. 
Ex  relatione,  from  the  report,  or  statemeuliT 
Extendi  facias,  cause  to  be  extended. 
Ex  turpi  causa  non  oritur  actio,  from   a  polluted  cause  there  arises  no 

action. 
Falsa  demonstratio  non  nocet,  a  false  description  does  no  harm. 
Feasant,  doing. 

Felo  de  se,  a  felon  as  to  himself. 
Feme,  covert,  a  woman,  covered. 
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Feodum  militare,  a  military  feud. 

Feoffamentum,  feoffment. 

Ferae  naturae,  of  a  wild  nature. 

Fidei  oommissum,  entrusted  to  [good]  faith ;  property  givea  to  be  used 
in  a  particular  way.  • 

Fidejussor,  one  who  undertakes  in  good  faith. 

Fieri  facias,  cause  to  be  made. 

Fillus  nuUius,  the  son  of  no  one, 

Firma,  rent ;  laud  rented  ;  a  farm. 

Firmariug,  a  hirer  of  land  ;  a  farmer. 

Flagellis  etfudihus  aeriter  verberare,  with  whips  and  rods  severely  beat. 

Foemina  viro  eooperta,  a  woman  entirely  covered  by  a  man, 

Frank  tenement,  free  holding. 

Fructus,  industriales,  naturales,  fruits,  of  industry,  natural. 

Habeas  corpus,  ad  fadendum,  subjiciendum  et  recipiendum;  ad  testifican- 
dum, have  the  body,  for  doing,  submitting  to  and  receiving ; 
for  testifying. 

Sabers  facias,  possessionem,  seizinam,  cause  [him]  to  have,  possession, 
seizin. 

Haeo  eslfirtalia  eoneordia,  this  is  the  final  agreement. 

Haeres,  heres,  heir.  < 

HaeredMas,  hereditas,  inheritance  ;  estate  of  a  deceased  person. 

Homagium,  manhood,  homage. 

Hostii  humani  generis,  an  enemy  of  the  human  race. 

Id  certum  est,  quod  certum  reddi  potest,  that  is  certain,  which  can  be 
made  certaiu. 

Ignoramus,  we  do  not  know. 

Ignorantia  legis  neminem  exeusat,  ignorance  of  the  law  excuses  no  one. 

Imparl,  talk  with. 

In  bonis,  among  [his]  goods  (property.) 

In  capita,  among  heads  (individuals.) 

In  capite,  in  chief. 

Indebitatus  assumpsit,  being  indebted  he  undertook  (promised.) 

In  extenso,  in  full. 

In  facie  eeclesiae,  in  the  sight  of  the  church.  ' 

In  fictione  juris  semper  existit  equitas,  in  a  fiction  of  law  there  is  always 
equity. 

Infra  maenia,  within  the  walls. 

Infra  praesidio,  within  [its]  protection. 

In  genere,  in  kind. 
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In  gremio  legis,  in  the  lap  of  the  law. 

In  haee  verba,  into  these  words ;  iu  the  same  wordff. 

In  infinitum,  to  infinity  j  without  end. 

In  imtegrutn^  into  [his]  original  oondition. 

Injuria,  injury,  wrong. 

In  libera  eleemosyna,  in  fre^  sitae. 

In  libera  maritagio,  in  free  (frank)  marriage. 

In  loco  parentis,  in  the  place  of  a  parent. 

In  manu,  in  hand. 

In  mora,  in  delay. 

In  •morivM  manu,  in  a  dead  hand. 

In  nuMbuB,  in  the  douda. 

In  pais,  in  [the]  country. 

In  pari  delicto,  potior  est  conditio  defendentui,  in  equal  fault,  stronger  ig 

the  position  of  the  defendant. 
In  pari  materia,  in  the  same  (similar)  matter. 
In  personam,  certam  sive  determinaiam,   against  a   person,   certain   or 

determinate. 
In  pios  usus,  to  pious  uses. 
Inquisitio  post  mortem,  an  inquiry  after  death. 
In  re,  in  a  thing ;  in  the  matter^fof.] 
In  rem,  against  a  thing. 
In  specie,  specifically,  individually. 
Interesse  termini,  an  interest  in  the  term. 
Interest    reipablieae   id   eit  finis    WAum,    it    is    for    the    interest   of 

the      community      that      there    ■  be      an      enu      of      law 

suits. 
Inter  vims,  between  living  persons. 
In  transitu,  iu  transit. 

In  ventre  sa  mere,  in  the  belly  [of]  its  mother. 
In  wUhemam,  in  reprisal. 
Jeofaile,  I  am  mistaken. 
Jura,  (plurAl  of  jus,)  see  Jus. 
Jural,  he  swears. 

Juraia,juratares,  the  jury,  jurora  (persons  who  swear.) 
Jwe  genMum,  by  the  law  of  nations. 
Jure  proprietatis,  by  the  right  of  ownership, 
JuriseonsuUi,  [persons]  learned  in  law. 

Juris  et  seieinae  conjunetio,  the  conjiinctiou  of  right  and  seizin. 
Jus,  law ;  right. 
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Jim  aoereseendi,  inter  mercatarum  i@eum  mm  kabet,  the  right  of  acces- 
sion (survivorship),  among  merchants  has  no  place. 

„     ad  jus   in  re'  acquirendum,   a   right   to    acquire    a    right    in    a 
thing. 

„    civile,  the  civil  law. 

„     dupUeatum,  a  double  right. 

„    gentium,  the  law  of  nations. 

„    in  re  alieno,  a  right  in  a  thing  of  another'sv 

„     mereatorium,  the  mercantile  law. 

„     naturae,  naturale,  law  of  nature,  natural. 

„     non  seriptum,  unwritten  law. 

„    personarum,  law  of  persons. 

„     quiritium,  quiritarium,  law  of  the  Qui  rites,  quiritarian. 

„     rerttm,  law  of  things. 

„     seriptum,  written  law. 

„     terHi,  the  right  of  a  third  [person,] 
Kaveiv,  ^anon,  canon),  a  rule. 
Laches,  neglect ;  negligent  omission. 
Latiori  aensu,  in  the  wider  sense. 
Latitat,  he  is  lurking. 

Latroeinium,  robbery,  roguery ;  (theft,  larceny.) 
Levant  and' couehant,  rising  and  lying  down. 
Levari  faeias,  cause  to  be  levied. 
Leges  (plural  of  lex ;)  see  Lex. 
Lex,  law. 
Lex  fori,  the  law  of  the  forum  (place  of  trial.) 

„     locn,  eontraetus,  celebrationis,  the  law  of  the  place,  of  the  contra  ct, 
of  the  celebration. 

„    mercatoria,  the  mercantile  law. 

„    non  seripta,  unwritten  law. 

„    seripta,  written  law. 
Uberum  tenementum,  a  free  holding,  freehold. 
Lis  pendens,  a  pending  suit. 

Literae,  elausae,  patentes,  a  letter  (letters),  open,  close. 
LoeaMo  et  eonduotio,  letting  and  hiring. 
Loeus  sigilli,  the  place  of  the  seal. 
Lucrum  cessans,  gain  ceasing. 
Magna  carta,  the  great  charter. 
Magnum  concilium,  the  great  council. 
Mainour,  things  in  hand. 
Maia  fides,  fide,  bad  faith,  in  bad  faith. 
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Malum  (mala),  in  se,  [gwia]  prohibitum  (prohihita),  wrong,  in  itself, 

[because]  forbidden. 
Ma/ndatum,  mandate. 
Mandamm,  we  command. 
ManeHum,  a  manor. 
Manueaptio,  taking  by  hand, 
Maritagium,  marriage. 
Mens  rea,  a  guilty  mind< 
MesHe,  intermediate. 
Mespris,  contempt. 

Mirrour  aux  Justioea,  Mirror  for  Justices. 
Mittimus,  we  send.  ' 

Modus  acquirendi,  way  of  acquiring. 

„      d&dmandi,  manner  (measure)  of  taking  tithes. 
Moliter,  manus  imposuit,  gently  laid  hands  on  [him.J  . 
Monstrans  de  droit,  showing  of  right. 
Mort  d'anoestor,  death  of  ancestor. 
Mortis  causa,  because  of  death. 
Murwsipium,  a  municipality. 
Murdrum,  murder. 
Narratio,  a  statement. 
i^ativi,  natives  (i.e.  born  to  their  status.) 
Naiura  Brevium,  The  Nature  of  Writs. 
Ne  exeat,  regno,  republica,  [that]  he  do  not  go  out,  of  the  kingdom, 

of  the  republic. 
Negotiorum  gestor,  a  bearer  of  affairs. 
Ne  injuste  vexes,  do  not  unjustly  annoy. 
Neint  culpable,  not  guilty. 
Nemo  est  heres  viventis,  no  one  is  the  heir  of  a  living  [person.] 

„    potest  exuere  patriam,  no  o"ne  can  cast  off  his  country  (nationality,) 
Nil  debet,  he  owes  nothing. 
Nisi,prius,  unless,  before. 
Nom  de  plume,  pen  name.   , 
Non  assximpsii,  he  did  not  undertake  (promise.) 

„     cepit,  he  did  not  take. 

„    compos  mentis,  not  master  of  [his]  mind. 

„     culpabalis,  not  guilty.  — 

„     detinet,  he  is  not  detaining. 

„     est  factum,  it  is  not  [his]  deed. 

„     „    inventus,  he  has  not  been  found. 
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Non  obstante  verediato,  notwithstanding  the  verdict. 

„     sui  juris,  not  of  his  own  law. 
Noseitur  a  sodis,  [he]  is  known  by  [his]  associates. 
NovaMo,  novation. 

Noims  actus  interveniens,  a  new  act  coming  between. 
Nudum  pactum,  a  bare  pact,  a  nude  pact. 
Nul  disseizin,  no  disseizin. 

Nullum  tem/pus  oecurrit  regi,  no  time  runs  against  the  king. 
Nul  tiel  record,  [there  is]  no  such  record. 

„     tort,  no  wrong. 
Obiter  dieta,  sayings  by  the  way. 
Obligatio,  obligationes,  obligation,  obligations. 

Omnia  roMMbitio  retrotrahitur  et  mandato  aequiparatur,  every  ratifica- 
tion   has    a    retroactive    effect    and    is    equivalent    to    a 
command. 
Ouster  le  main,  removing  the  hand. 
Pactum,  a  pact. 
ParavaU,  for  profi^t. 
Parens  patriae,  parent  of  the  country. 
Pares,  equals,  peers. 
Parol,  oral. 

Particeps  criminis,  a  participator  in  a  crime. 
Peine  fort  et  dure,  pain  strong  and  hard. 
Pendente  lith,  pending  the  suit. 
Per  annum,  by  the  year  ;  annually. 

„     anum,  by  the  anus. 

„     capita,  by  heads  (individuals.) 

„     industriam  hominis,  by  the  industry  of  inan. 

„     infortuniam,  by  misfortune  (accident.) 

„    my  et  per  tout,  by  a  part  and  by  all. 

„    or  em,  by  the  mouth. 

„    pais,  by  [the]  country. 

„    quod,  servitium  (consm-tium)  amidt,  whereby,  he  has  lost  the  service 
(companionship.) 

„    se,  by  itself,  of  itself. 
Persona,  eeclesiae,  a  person,  of  the  church. 
Per  servitium  militare,  by  military  service. 

„    stirpes,  by  stocks. 

„    testes,  by  witnesses. 

„    tout,  by  the  whole. 
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Per  verba,  de  pfeseni^,.  de  fvjtm),  by  words,  Mating  to  the  preseM, 

relating  to  the  future. 
PetUion  de  droit,  petiti^^n  of  right 
Pie  poudre,  foot  dust(?) ;  pedlar(?). 
Pignus,  pawn. 

Plebieita,  decrees  of  the  people, 
Plene  cdminMramt,  he  has  fully  administered. 
Pone,  put. 

Posse  comUatus,  the  power  of  the  coanty, 
Postea,  afterwards. 

Praecipe,  quodreddat,  command,  that  he  give  back. 
JVaewioneri,  pramrmrdre,  to  be  forewarned. 
l^aetm;  a  high  officer  at  Borne. 
Predima,  non  per^^nor,  sermt,  the  land,  not  the  person,  serves  (is  subject 

to  the  burden.) 
Presumptio,  faeti,  juris,  el  de  jure,  a  preBUmplion,  of  fact,  of  law,  and 

by  law. 
Prima  fade,  at  first  appearance. 

„    vestura,  the  original  clothing. 
IHvUegium,  privilege,  a  private  law. 
Probator,  one  who  proves. 

Procedendo  ad  judicium,  for  prooeeding  to  judgmen't. 
Proehdn  ami,  next  friend. 
Pro  confesso,  as  confessed. 
Proditio,  treachery ;  treason. 
Profert,  he  offers. 
Profit  a  prendre,  profit  in  taking. 
Pro  forma,  in  form ;  formal,  formally. 

„    h&rede,  as  an  heir. 
Propter  impotentiam,   privilegium,   because     of     weakness,    a    special 

right.       ' 
Pro  rata,  itineris ;  proportionally,  to  the  journey  (voyage.) 

„    salvie  ammiae,  for  the  health  of  [his]  soul. 

„    tempore,  for  the  tinae ;  temporary,  temporarily. 
Puis  darrein  continvMnee,  since  the  last  continuance. 
Puisne,  inferior. 
Pur  auter  vie,  for  another  life. 
Quantum,  how  much  ;  amount. 

„        meruit,  valebant,  as  much  as    he  has    d'eserved,  they   wer» 
worth. 
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Quare  fllausum  fregtt,  whereby  he  broke  [his]  close. 
„       impedit,  whereby  he  is  hindering. 

Quasi,  as  if. 

Que  estate,  whose  estate. 

Quia  empt0res,  because  buyers. 

Quieta  non  movere,  not  to  disturb  [things  that  are]  quiet. 

Quieti  reditus,  quiet  rents. 

Quirites,  spearmen  (?)  ;  a  name  of  the  Roman  people. 

Qui  tarn,  who  as  well. 

Quod  ei  deforceat,  that  he  is  deforcing  him. 
„  maims  domini  regis  amoveatur,  et  possessio  restitucdur  petenti ;  salvo 
jure  domini  regis,  that  the  hand  of  the  lord  king  be  removed, 
and  posse'ssion  restored  to  the  petitioner,  saving  the  right 
of  the  lord  king. 
„  permittat  prostemere,  that  he  permit  to  throw  down  (abate  the 
nuisance.) 

Quo  minus,  by  which  the  less. 

Quorum,  of  whom  ;  a  sufficient  number  to  act. 

Quo  warranto,  by  what  warrant. 

Rapina,  robbery. 

Recordari  facias,  cause  to  remember ;  remind,  notify. 

Reddendum,  to  be  returned. 

Reditus,  siccus,  something  rendered  (rent),  dry, 

Regiatrum  Brevium,  The  Register  of  Writs. 

Remisit  curiam  suam,  has  waived  his  court  (jurisdiction.) 

Rephgiari  facias,  cause  to  be  replevied. 

Res,  thing,  property,  matter,  affair. 

„    adjudieata,  a  m^itter  adjudicated  upon, 
Rescuoua,  rescue. 
Res  ipsa  loquitur,  the  affair  itself  speaks. 

„    nuUius,  property  of  no  one. 

„    perit  domino,  the  thing  perishes  for  the  owner. 
Responsa  prudentum,  answers  of  the  learned. 
Restitutio  in  integrum,  restoration  to  [his]  original  condition. 
Ruiiiewm  judidwn,  a  rustic  judgment. 
Seaeearium,  the  Exchequer. 
Scandalum  magnatum,  slander  of  magnates. 
Scienter,  knowingly. 
Scire faelas,  make  [him]  know. 
Seutagium,  shield  money. 
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A'ecfci,  path,  following';  suit. 

Secundum  formam  doni,  according  to  the  form  of  the  gift. 

Se  defendendo,  ia  defending  oneself. 

Sed  quaere,  but  inquire  [further]  ;  (i.e.  it  is  doubtful). 

Sie  utere  tuo,  ui  alienum  non  laedas,  so  use  [that  which  is]  your  own, 

as  not  to  harm  [that  which  is]  another's. 
Similiter,  likewise. 

Si  tefeeerit  securum,  if  he  shall  have  made  you  secure. 
Sive  Commentarius  Juris  AnffUeani,  or  a  Commentary  on  English  Law. 
Soit  droit  fait  alpartie.  let  right  be  done  to  the  party. 
Son  assault  demesne,  his  own  assault. 
Stare  decisis,  to  stand  to  [what  has  been]  decided. 
Stricto  sensu,  in  the  strict  sense. 
Sub  poena,  under  a  penalty. 
Sdi  juris,  of  his  own  law. 

Super  se  assumpsU,  took  upon  himself ;  undertook. 
Supersedeas,  desist. 
Super  visum  corporis,  on  view  of  the  body. 

Supplitmvit,  he  has  prayed. 

Sur  disclaimer,  upon  a  disclaimer. 

Sursum  reddiiio,  a  rendering  back. 

Suspendalur  per  collem,  let  him  be  hanged  by  the  neck. 

Tales,  such. 

Tenendum,  to  be  held. 

Terrae  dominieales,  lands  of  the  lord. 

Terre  tenant,  land  holder. 

Termi'ims,  limit,  end,  bound. 

Testatum  capias,  [it  has  been]  testified,  take. 

Titulvs,  title. 

Toujours  prist,  always  ready. 

ZVoctoto  de  Legibus  et  Oonsevtudinibus  Begni  Angliae,  Treatise  on  the 
Laws  and  Customs  of  the  Kingdom  of  England. 

Trouver,  to  find. 

Uberrima  fide,  with  the  utmost  [good]  faith. 

Vbi  jus,  ibi  remedium,  where  [there  is]  a  right,  there  [there  ia]  a 
remedy. 

Ultra  vires,  beyond  the  powers, 

Uncore  prist,  still  ready. 

Unde  nihil  habet,  whence  [she]  has  nothing, 

Universttas,  juris,  rerum,  a  totality,  of  right,  of  things* 
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Ut  res  magis  valeat  quam  pereat,  that  the  matter  may  [rather]  be  valid 

than  fail. 
Vsucapio,  acquisition  by  use. 
?7*M«,  use. 

Osiisfruetus,  use  [and]  fruits. 
Va4ioiio,  duelli,  legis,  wager,  of  battle,  of  law. 
Valor  maritagii,  the  value  of  the  hiarriage. 
Venditioni  eicponas,  put  up  (expose)  for  sale. 
Verbatim,  word  for  word. 
Veredictum,  a  true  statement. 
Veritatem  dieere,  to  speak  the  truth.  ' 

Versus,  against. 
Verus  heres,  a  true  heir. 
Vedimentum,  a  covering,  a  garment. 
Vioarius,  a  substitute. 
Vi  et  armis,  with  force  and  arms. 
Villa,  a  country  seat ;  a  township. 
Villani,  persons  belonging  to  a  villa  (?)  ;  vile  persons  (?) 
Virtute  officii,  by  virtue  of  [his]  office ;  officially. 
Vis  major,  superior  force. 
Voeatio,  calling. 
Voire  dire,  to  speak  truly. 
Volenti  nonfit  injuria,  to  a  willing  (consenting)  [person]  there  is  done 

no  injury. 
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Bages. 

Abatement ;  see  Nuisance. 

ouster,  607,  631, 

plea  in,  761,  779,  788. 

Abandonment ;  see  Desertion. 

possession,  of,     391,  396,  558, 
559,  563. 

underwriter,  to,  270. 

Abduction ;  crime,  830. 

tort,    ■  607,  688,  701. 

Abeyance,  fee  in,      325,  338,  341. 
Abjuring  realm,  122,  653. 

Abnormal ;  see  Person,  Property. 
Abortion,  812. 

Abridgments,  29,  385. 

Abuse;    see    Authority,    Process, 
Waste. 

chattel,  of,  by  bailee,         561. 
Acceptance ;    see   Benefits,   Ofier, 
Services. 

bills,  of,  256,  257,  261. 

Accession,  393. 

Accessory ;     see     Crime,     Right, 

Thing. 
Accident ;  see  Forfeiture,   Inevit- 
able, Mistake. 

equity,  in,  549,  663. 

killing  by,  826. 

Accord  and  satisfaction,  616. 

Account;  action  of,  640,  763, 

admiralty,  in,  785. 

assignee,  of,  473. 

cotenants,  by,  336. 

credit  in,  528.. 

equity,  in,  463,  464,  656, 

657,  662,  782. 

guardian,  of,  318,  691. 

personal  representative  of,  455, 
460,  463-465,  470. 

stated,  529,  647,  760. 

trustee,  of  544,  546. 

Accumulation,  trusts  for,  345. 

Accused  person  ;  see  Prisoner. 
Ac  etiam  clause,         105,  730,  731. 


Tuget 

Acknowledgement ;  debt,  of,   6! 8, 

647. 
deed,  of,        ,  223, 431. 

Acquittal,799,   802,  847,  853,  858- 
Act,   '   5, 142,  143,  147, 148, 150, 
247,  274-277. 
see    Conduct,    Juristic    ad. 
Overt,  Statute,  Ultra  vires, 
bankruptcy,  of,  472,  475. 

credit  to,  of  state,  797, 

doing  in  improper  way,  484. 
64i, 
God,  of,  557,  569,  574,  711. 
lawful  or  unlawful,  242,  498. 
643,  826. 
negligeat,  192, 484. 

voluntary,  143, 

Action,  32,  500,  501,  627, 

see  Assignment,  Creditor's- 
Ex  esmtra^u,  Ese  delidh. 
Forma,  Matrimonial,  Mer, 
ger.  Mixed,  Multiplicity. 
Party,  Pecuniary,  Penal,. 
Personal,  Petitory,  Posses- 
sory, Procedure,  Prosecu- 
tion, Eeal,  Survival,  Testa- 
mentary, 
cause  or  right  of,  33,  169,  273, 
274, 293,  294, 500, 538, 615- 
619,  760,  761,  788,  797,  844. 
collusive ;  see  Divorce,  Fine, 

Recovery, 
in  national  courts,      116-118. 
in  personam,  666. 

in  rem,        576,  666,  668,  713, 
784,  795-797. 
joinder  of  causes,       760,  788. 
locality  of,  .   795. 

motive  for'bringing,  500. 

Actively  dangerous  things,      486, 

492. 
Adjective  law ;  33,  36. 

see  Procedure, 
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Payees. 

Ad  litem,  guardian,  688. 

Admeasurement,  631,  638. 

Administrative ;  see  Department, 
District,  Officer,  Power. 

law,  31,  36. 

Administration ;  see  Account, 
Bankruptcy,  Cabinet,  Liquida- 
dalion. 

of  assets,  114,  116,  120, 

453-470. 
in  equity,  454,  548,  663. 

Administrator;    see    Personal   re- 
presentative. 
Admiralty  ;  see  Contributory  neg- 
ligence, Procedure,  Remedies, 
courts  of,  25,  26,  99,  112, 

114,  118. 
jurisdiction  of      78,  116,  667, 
668,  849. 
office  of,  53. 

Admission  ;  to  bar,  97,  98. 

copyholds,  to,  321,  322. 

of  crimes  ;  see  Confession, 
of  facts,  165,  761,  768. 

of  tenant,   301,  302,  310,  442. 
Adoption,  686. 

Ad  quod  damnum,  writ,     752,  790. 
Ad  rem,  rights,*  156. 

Adultery ;  see  Divorce, 

crime,"  69,  285,  811. 

tort,  606,  628,  681. 

Advantage,     no     exceptions     to 

duties,      •      _  495,  521. 

Adverse  possession  and  user,    166, 

202,  203,  311,  336,  405-409. 

Advice,  502,  692,  827. 

Advocate,  96,  98. 

Advowson,     71,  72,  357,  610,  638. 

Affection ;    as  consideration,    240. 

rights  in,  680,  681. 

Affidavit,   758,  771,  774-776,  818, 

819. 
Affinity,  126,  671. 

Affray,  813,  820,  841. 

Affreightment,  282,  579,  582. 

Age,  232,  629,  670,  687. 

Agency,  Agent,  586. 

see  Corporation,  Officer,  Ser- 
vant, 
infant  as,  687. 


Pages. 

law  of,  23. 

liable  as  partner,  593. 

possession  by,  696 

powers  and  duties  of,  586,  589, 
590,  723,  724. 

principal,   rights  and  liabili- 
ties,       586,  589,  591,  724. 
Agreement,  233-245. 

illegal,        242,  387,  525,  527, 
528,  570. 

obligations  from,  522. 

Agriculture  ;  Board  of,  54. 

Secretary  of,  85. 

Aid,  praying  in  ;  see  Voucher, 
Aids,  43,  314,  316,  317. 

Alderman,  59,  66,  93. 

Alien,      4,  90,  117,  711,  712,  796, 

806. 
Alienation,        167,  307,  308,  315, 
317,  319,  322,  336,  401. 
Alimony,  674. 

Allegiance,  808. 

Allodial  land,  300,  306,  323. 

Alluvion,  394. 

Alteration  ;  of  highways,      .   369. 

of  records,  752,  753. 

of  wills,  449,  450. 

Ambassador,  117,  118,  125,  713. 
Ambiguity,  latent,  patent,  225. 
Amendment;  of  constitution,     73, 

74,  88. 

of  pleadings,  ete.        752,  754. 
761,767,780,857. 
American ;  see  Constitution,  States, 
United  States. 

law,        10,  11,  16,  22,  24,  26. 

rule  in  insurance,  270. 

rule  in  mortgages,     378,  379. 
Amusement ;  see  Sport,  Theater. 
Ancestral ;  estates,  446. 

writs,  631. 

Ancient ;  see  Demesne,  Windows. 
Animals  ;  see  Estrays,  Game. 

capture  of,  197,  ?9],  399. 

commonable,  354. 

distraint,  damage  feasant,  514. 

injuries  by,  489,  490,  516,  605. 

injuries  to,  486,  515,  569. 

property  in,  theft  of,  197, 

372,  832,  833. 
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Annoyance,  a  nuisance,    491,  496. 
Annuity,  327,  363,  455. 

Anawer,  779-781,  785,  788. 

Antecedent  rights,  33. 

Apostacy,  810. 

Appeal;  admiralty,  in,  112. 

common  law,  at,        107,  753. 

country,  to,  51,  85,  89. 

courts  of,    100,  111,  115,118, 
120,  121. 

crimes,  of,  829,  843,  858. 

criminal  cases,  in,      799,  858. 

ecclesiastical  courts,  from,  114. 

equity,  in.  111,  112,  783,  785. 

modern  procedure,  under,  791. 

national  courts,  to,    118,  119. 

Appearance^       723,  728-730,  733, 

734,  738,  779,  788. 

Appendant  rights,  71,  353. 

Application  ;  assets,  of,    461,  464, 

468,  469. 

insurance,  in,  268. 

Appointment ;  see  Judge,  Officer, 

Power. 
Apportionment  of  common,      355. 
Apprentice,  685,  694. 

Appropriation  ;  money,  of,  57,  86. 

91. 

payments,  of,  537. 

Approving  ;  commons,  of,        355. 

crimes,  of,  852. 

Arbitration,  622,  623. 

Archbishop,      42,  44,  69,  70,  114, 

725. 
Archdeacon,  70,  114. 

Arches ;  Court  of.  Dean  of,      114. 
Arms,  bearing,.  79,  813,  841. 

Army ;  see  Militia,  States,  United 
States. 

English,  56. 

Arraignment,  851. 

Arrangement ;  crimes,  of,        804. 

duties,  of,  481. 

law,  of,  33,  179. 

Arrest ;  bail,  by,  732. 

breaking  doors  to,  511. 

civil  process,  on,        710,  729, 

731-733,  756,  757,  776,  784, 
785,  971,  927. 

corporation,  of,  723. 


crime,  for,  825,  844-846. 

homicide  in  making,  824,  825. 

judgment,  of,     748,  790,  857. 

legislature,  of  member  of,  46, 
82,  89. 

unlawful ;  see  Imprisonment. 

warrant,  without,       512,  844. 

witness,  of,  769. 

Arson,  835. 

Articles ;    see    Association,    Ship- 
ping. 
Artificial ;  person,        34,  36.  122, 
456,  595. 

use,  see  Natural  use. 
Artistic  property,  384. 

Assault ;    see    Defence,    Provoca- 
tion. 

crime,  825,  829. 

tort,  483,  605. 

Assembly ;  see  Meeting,  Unlawful. 

right  of,  79. 

Assets,  see   Administration,  Mar- 
shaling. 

consideration,  as,  463. 

heir,  receiving,  428,  429. 

plea  of  none,  460. 

Assignment,       167,  168,  288,  561. 

see  Chose  in  *  action,  Equit- 
able, Inchoate  ^ghts.  Pos- 
sibilities, Wages. 

bankruptcy,  in,  165,  472. 

creditors,  for,  475. 

deed  of,  '     434,  435. 

dower,  of,  631,  633,  677. 

errors,  of,  754. 

form  of,       257,  258,  415,  434. 
435. 

new,  in  pleading,  765. 

possession  under,  rightful,  561. 

subject  to  equities,     169,  170. 

various  rights,  of,       243,  257, 

258,  334,  409,*561,  719. 

Assize ;  court,  107. 

grand,  741.  743,  773. 

law,  as,  6, 

nuisance,  of,  636 

possessory,  631. 

proceedings,  627, 772. 

rents  of,  362. 

Association  ;  articles  of.  721. 
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unincorporated,  593,  726. 

Ammpdt,  €45,  646,  760,  763. 

Assumption  of  mortgage,  528. 

Assurance ;  see  Conveyance,  In- 
surance, 

further,  427. 

Asylum,  704. 

Atheism,  Atheist,  767,  816. 

Attachment ;  of  body,  see  Arrest. 

for  contempt,     769,  776,  820. 

foreign,  792. 

lien  by,  381. 

of   property,      381,  473,  729, 

V84,  785,  792,  793. 

Attainder,  Attaint ;  bill  of,  6. 

for  crime,  401,  853,  857. 

of  jury,  819. 

Attempts,  ■^  483,  827. 

Attorney  ;  see  Lawyer,  Power. 

appearance  by,  733. 

buying  claims  by,  818. 

District,  119. 

General,  85,  89,  96,  648, 

843. 

in  fact,  586. 

Auctioneer,  587. 

Audita  querela,  753. 

Auditor,  95,  640. 

General,  57. 

Austin,  2,  3o,  30,  150,  180n, 

Author,  rights  of,  384. 

Authority;  see  Agent,  Jurisdic- 
tion, Power. 

abuse  of,  517,  707,  820. 

courts,  of,  to  make  rules,     98. 

defence  or  excuse,  as,  488, 
494,  508,  708. 

foi'eign,  setting  up,  808. 

held  in  trust,  541. 

Authorities,  for  decision,  15. 

Authorized  nuisance,  494. 

Autrefois,  acquit  ete.,  853. 

Auxiliary  jurisdiction,      656,  657, 

665. 
Average,  270,  271,  578. 

Avowry,  766. 

Bad  faith,  183,  206. 

Bacon's  Abridgement,  29. 

Baggage,  572-574. 

Bail ;  arrest  by,  732. 
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civil  cases,  731,732,734, 

785,  792,  793. 

criminal  cases,  652,  847,  848. 

sureties,  liability  of,  732,  734, 

756. 

Bailiff,  Bailiwick,  69. 

Bailment,  223-225,  .567. 

see   Conversion,   Bestoration. 

actions  against  third  persons, 
292-294,  557,  561. 

care  and  use  of  chattel,      194, 
195,  554,  555,  557-561. 

services,  of^  254,  565. 

theft  by  bailee,  531. 

title  of  bailor,  disputing,   562, 

563. 

Ballot,  44,90. 

box  stuffing.  809. 

Banc,  sittings  in,  107. 

Banishment,  122,  853. 

Bank,  Banker,  263,  542,  716. 

Bankruptcy,      263,  471-475,  598, 

756. 

courts  of,    112,  113,  115,  118, 
471,  473. 

fraudulent,  822. 

Banns,  672. 

Baptism,  123. 

Bar ;  see  Lawyers. 

pleas  in,  762,  779,  853. 

Bare;  pact,  237. 

rights,        302,  332,  432,  443. 

trust,  '   543. 

Bargain  and  sale,      437,  440,  646. 
Baron,  41,  42,  46,  298,  357. 

court,  305,  357.  632,  633. 

Exchequer,  of,  48,  105. 

feme,  and,  ^  675. 

Baronet,  ^  358. 

Barratry  ;  crime,      817,  818,  842. 

maritime  law,  in,  581. 

Barrister,  •  96, 98.^ 

Base  fee,  325.' 

Bastard,     123,  124,  126,  330,  670, 
686,  812. 
Bastardy  proceedings,  686. 

Battery,  605,  680,  829. 

Battle,  wager  of,       741,  743,  773, 

854. 
Bawdy  house,    812,  816,  830,  842. 
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Beadle,  63. 

Beggai-,  814, 816. 

Beheading,  838. 

Belief,        180,  187,  188,  206,  502, 

605,  819. 

Benefice,  71, 299. 

Benefit;   of  clergy,        682a,  838, 

exceptions  to  duties,  521,  801. 

obligations  from,        524,  531, 

650,  646,  687. 

from  public  works,  550. 

Benthara,  '  30. 

Best  evidence,  769. 

Bet,  illegal,  243. 

Bigamy,  670,  811. 

Bilateral;  211,252. 

Bill ;   see  Attainder,   Exceptions, 

Indictment,  Lading,  Middlesex, 

Bights,  Sale. 

bank,  263. 

English,  777. 

in  equity,  110,  777,  779,  780. 

of  exchange,         23,  256,  257, 

261. 

see  Negotiable  instrument. 

in  legislature. .   43,  45,  82,  88. 

Binding  out  children,  694. 

Bishop,    44,  70,  71, 113,  120,  453, 

714,  720,  725. 

court  of,  114. 

Blackmail,  813. 

Blackst'one,  29, 33. 

Blasphemy,  810. 

Blind  person,  703. 

Blockade,  806. 

Blood ;      see     Corruption,     Half 

blood.  Kin. 

of  first  purchaser,  446. 

Board ;  see  Admiralty,  Agriculture, 

Alderman,  Equalization,  Local 

government,  Poor,  Relief,  Trade, 

Works. 

governmental,  53,  67,  92,  94. 

Bodily  security,  278,  280,  604,  605. 

Body,  292,  457,  526,  812, 

,  see  Attachment,  Country,  816. 

Heir,  Dead, 

Bona;  notaMlia,  114. 

• ..  waiviata,  397. 

Bd'ka  jfide ;  see  Holder,  Purchaser. 


possessor,  495,  519»  559,560. 
Bond,  250,  251,  263,  550,  661. 
Bonitarian  ownership,  20. 

Books ;  law,  26. 

log,  579. 

production,  inspection,       665, 

666,  770. 

Borough,  42,  65,  66,  94,  715,  845. 

courts,  102. 

English,  tenure,  318. 

Borsholder,  64. 

Bote,  theft,  817. 

Botes,  329,  332,  333,  355.' 

Bottomry,  577,  580- 

Boycotting,  498. 

Bracton,  28. 

Branding,  840. 

Breach ;  see  Blockade,  Breaking, 
Dutv,  Prison,  Warranty. 

of  close,  133,641. 

of  conditions,     161-163,175, 
403,  661. 

of  contract,         145,  178, 179, 

205,  500,  501,  614,  640, 671, 

694. 

of  custom,  403. 

of  obligations,  538. 

of  peace,     102,  512,  514,  517, 
812,  813,  824,  830,  841. 

of  promise  to  marry,  671. 

of  regulations,  814. 

of  trust,      204,  208,  545,  602, 
614,  718. 
Breaking ;  see  Breach,  Burglary. 

doors,  to  arrest,  511. 

jail,  802. 

package,  by  bailee,  831. 

Bribery,  819-821. 

Bridge,  67, 92. 

Brief,  97, 

Britton,  29. 

Broker,  587. 

Brothel,  812,  816,  830,  842. 

Budget,  58, 86. 

Buggery,  811, 

Buildings,    90,  134,  393,  5l4,  556. 

557, 
Burden ;     see     Charge,     Feudal. 
Proof. 

on  property,  291,  371. 
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Pnpes. 

Burgage  tenure,  318. 

Burglary,  833,  834. 

Burial.  457,  526. 

Burning ;  see  Arson. 

as  punishment,  838. 

Business ;   see  Court,  Occupation, 

Profits,  Slander,  Trade. 
Buying  pretended  titles,  818. 

By-laws,  6,  92,  370,  722. 

Cabinet,  49,  52,  84,  85. 

Calls  on  stock,  718,  726. 

Campbell's,  Ld.,  act,  278. 

Cancellation  of  documents,       213, 

450, 
Canon,  70,  71. 

law,  25,  71,  670. 

Capacity,  165,  172,  211,  359. 

Capias ;  ad  respondendum,        729, 

732,  779,  792,  851. 

other  kinds,        641,  730,  756. 
Capital  of  corporations,  717. 

Capture,  in  war,        112,  391,  392, 

399. 
Care,  due  ;  see  Duty,  Negligence. 
Carelessness,  184,  189. 

Cargo,  576,  577,  580,  584. 

Carrier,      268,  557-573,  582-584, 
612,  644. 
Case  ;  action  on,  643,  763. 

appeal,  new  trial,  on,        783, 
790,  791. 

name  of,  28. 

ne^d,  of,  261. 

opening,  resting,        745,  746. 
Castle,  house  is,  511. 

Cathedral,  66,  70. 

Cattle ;  see  Animals. 
Caveat  emptor,  423. 

Census  of  United  States,  81. 

Central  Criminal  Court,  113. 

Certificate  ;  stock,  of,       388,  539, 

717. 
Certiorari,  651,  755. 

Cessavit,  657. 

Challenge ;  fight,  to,  813. 

j.u"rors,  of,  744,  745,  855. 

voters,  of,  90. 

Chamberlain,  53. 

Chambers,  judge'*,  100. 

Champerty,  818. 
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Chance  ;  gain,  of,  479. 

medley,  825. 

iiglit,  of  obtaining,  173. 

sale  of,       236,  242,  417,  418. 
Chancellor,  44,  47,  48,  725. 

bishop,  of,  114. 

Exchequer,  of,         48,  53,  57. 

judge,  as,    108, 110,  111,  348, 
644. 

killing,  113, 

representative  of  king,       110, 
691,  703,  725. 

university,  of,  113. 

Chancery  ;  Court  of,     25,  26,  108, 

110,   111,  114,   348,   464,   465, 

540,  691,  703. 

Division,  115. 

inns,  of,  97. 

masters  in,  95. 

office  of,  48,  49,  104,  642,  643. 

ward  in,  691. 

Chapter,  of  cathedral,  70. 

Character ;  evidence  of,  135. 

good,  829. 

servants,  of,  506. 

Charge  ;  see  Debt,  Feudal  burden, 
Lien. 

grand  jury,  to,  849, 

jury,  to,  746,  754. 

knowledge,  of,  186. 

land,  on,  362. 

Charitable ;       see       Corporation. 

Trust. 
Charity,  92,  808. 

Charter,  6. 

city  etc.,  of,  65,  66,  93, 

corporation,  of,  655,  720,  721, 
725. 

party,  of  ship,  582,  583. 

Chase,  franchise  of,  359. 

Chattel,     134,  372,  373,  575,  693. 

descent  of,  455. 

entry  to  take,    513,  520,  563. 

possessor,  duties  of,  see  Bail- 
ment, Bestoratiou. 

real,  332,  606. 

rent  of,  361. 

rights  in,  372, 

seizin  and  ouster,       300,  301, 
374,  608. 
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Cheating,  Cheats,      ,       834,  842. 

Check ;  baggage,  for,  572. 

■  bank,  on,  263. 

Chief;  justice,  104,  105,  118. 

-  rents,  362. 

tenant  in,       41,  42,  306,  357. 

Child ;  see  Adoption,  Apprentice, 

Bastard,    Desertion,    Guardian, 

Infant,  Parent. 

custody  of,  651,  674,  684. 

employment  of,  694. 

exposure  of,  to  danger,      190, 
486,  698. 
nationality  of,  125,  712. 

noble,  of,  358. 

reasonable  portion  of,        452. 
unborn,  122,  824. 

Chivalry,  tenure  in,  313-316. 

Christianity,    '  810. 

Chose  in  action,  156,  615. 

assignment  of,     168-170,  415, 
615,  818. 
theft  of,  832,  833. 

Church  ;  catholic,  25,  69. 

England,  in,  24,  69,  808. 

United  States,  in,    24,  79,  91, 
714,  715. 
wardens,  70. 

Circuit  courts;  England,  102,. 106. 
;      United  States,  118,  120. 

Citation ;  authorities,  of,      26,  27. 
court,  to,  774,  784. 

Citizen,  Citizenship,      79,  81,  116, 
117, 125. 
City,  66,  90,  93,  715,  845. 

courts,  113,  120. 

Civil,  see  Action,  Arrest,  Death, 
Disabilities,  Injuries,  Law,  Pro- 
cess, Service,  War.  . 
law  courts,  26,  656,  777. 

Civilians,  20. 

Claim  ;  see  Administration,  Bank- 
ruptcy, Claims, 
action  in  rem,  in,  785. 

buying,  -  818. 

continual,  311. 

fund,  on,  130. 

miping,  397. 

privileged  communication,  as, 
507. 


Pii»e». 

statement  of,  788. 

Claims,  Coiirt  of,  119,  120. 

Clergy,  42,  43,  71. 

benefit  of,  682n,  838. 

Clerk ;  see  Clergy,  City,  House  o. 
Representatives,  Parish,  Town- 
ship. 

Chancery,  of,       48,  111,  642, 
643. 

court,  of,  95,  100,  753f 

market,  court  of,  113. 

partner,  liable  as,  593. 

Close  ;  land,  133,  641. 

writ,  414. 

Coasting  trade,  575. 

Code ;  criminal,  802. 

Justinian's,  20. 

Codicil,  449. 

Coercion ;  see  Duress,  Involun- 
tary act.  Undue  influence. 

creates  trust,  649. 

exceptions  to  duties,  ground 
of,     .  521. 

excuse  for  crimes,  as,         689, 
800. 

fraud,' as,  204. 

servants,  of,  500. 

Cognizance,  in  replevin,  766. 

Cognizee,  Cognizor,  251,  411,  412. 
Cognovit,  751. 

Coin,  Coinage  ;  see  Money. 
Coke,  Ld.  29. 

Collection,  Collector,  of  taxps,    91, 

92. 
Collision,  578; 

Collusion,  see  Action,  Divorce. 
Colonies,  53,  56,  112. 

Color ;  appointment,  of,  708. 

title,  of,  200; 

Columbia,  District  of,  78,  86,  120. 
Comity,  5,  846. 

Command,  3. 

excuse,  as,  608,  708i 

responsibility  for,      274-276. 
Commerce,  see  Trade. 

between  states,  ' ,    78. 

Commercial  paper  ;  see  Negotiable 
,    instrument. 
Commendation  ;  feudal,    298,  299. 

wares,  of  one's  own,  507. 
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Commission ;  see  Deposition,  Office, 
agents, 

merchant;  see  Factor,       587. 
Commissioners ;  see  County,  Cus- 
toms, Jurors,  Poor. 
United  States. 

appraise  assets,  to,  457. 

Committee ;    education,   of  Coun- 
cil on,  54. 
facts,  to  try,                         95. 
insane  person,  of,               704. 
judicial,  of  Privy  Council,  112. 
Commodatum,                    254,  373. 
Common ;    see   Carrier,    Common 
law.    Experience,     Knowledge, 
Occupancy,  Scold, 
bail,                   732,  734,  792. 
council,                                  41. 
counts,                                  760. 
easement  of,       305,  354,  355, 
609,  638. 
estates  and  rights,      157-160, 
336,  374,  574. 
form  of  probate,                 452. 
informer,                              530. 
lands,                                  305. 
pleas,                          102,  103. 
Pleas,  Court  of,   96,  105,  106, 
114,  120,  729. 
pledges  of  prosecution,      735. 
right,  derogation  of,  9. 
trade,  carrying  on,             644. 
Common  law,  10,  16,  22, 110,  810. 
courts,  25,  101-108,  116-118, 
'           120,  463. 
crimes,                                802. 
liens,                           380,  587. 
Commons ;  see  House  of  Commons, 
an  estate  of  the  realm,        43. 
Communication,  see  Privileged. 
Commutation  of  sentence,         841. 
Company;    see  Association,   Cor- 
poration, Joint  stock.  Liquida- 
tion, Partnership. 
Compassing  death  of  King,      806. 
Compensation,   see  Benefit,    Emi- 
nent domain. 

equitable  lien  for,  545. 

Competition,  business,  500. 

Complaint,         788,  844,  845,  851. 
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Composition  with  creditors,      474, 

475. 
Compounding  crimes,  817,  844. 
Compromise,  see  Composition. 

consideration,  as,  242. 

Comptroller,  67,  89. 

Compurgation,  741,  743. 

Computation  of  time,  232. 

Comyn's  Abridgement,  29. 

Concealment ;  crimes,  of,  802,  809, 
811,  817,  829,  844. 

fra^id,  as,    205,  213,  217,  265, 

268. 

ConcVusions  of  law,  789. 

Concurrent ;  causes  of  injury,  600. 

conditions,  160,  421. 

jurisdiction,  117,  666. 

obligations,  535. 

Condition,  160,  184,  231,  232,  443. 

breach  of,  161,  175,  403,  661. 

deeds,  in,  426,  435. 

highways,  of,         .  370. 

illegal,"  163,  164. 

implied,      163,  184,  235,  537. 

insurance,  in,  268. 

precedent,  etc.  160,  231,  232, 
376,  403,  421. 

relief  against,  403,  550,  661. 
Conditional ;  fee,  325. 

limitation,  164,  231,  376. 

privilege,  505. 

Condonation,  674. 

Conduct ;  see  '  Act,  Imputation, 
Omission. 

intention  of,  180. 

law  relates  to,  2,  5. 

Confederation,  73. 

Confession ;  see  Admission. 

avoidance,  and,  737,  762-765, 
779,  788,  853. 

crime,  of,  852,  855. 

judgment,  of,  751. 

Confirmation ;  see  Batification. 

charters,  of,  55. 

deed  of,  434. 

Confiscation,  655,  822. 

Conflagration,  stopping,  514. 

Conflict  of  laws,  5,  36,  220,  672. 
Confusion  of  goods,  393,  513. 

Congress,     4,  80-86,  90,  410,  651. 
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Conjugal  rights,  restitution,     669. 
Conquest,  307,  389. 

Consanguinity,  126. 

Consent,  see  Marriage,  Veto. 

age  of,  606,  670,  829. 

agreement,  in,  226,  416. 

crime,  in,  606,  670,  824, 

829. 

legacy,  to,  463,  529. 

Consequences  ;  see  Damage,  Natu- 
ral, Probable,  Proximate,  Re- 
mote. 

acts,  relation  to,  142, 147, 150. 

actual,  600. 

definitional,  147,  148. 

direct  and  indirect,    142,  605. 

events,  of,  143,  146. 

intention  of,       180-182,  184, 
800. 

necessary,  181,  182. 

others'  acts,  of,  273. 

Consequential  damage,  626. 

Conservators  ;  see  Peace,  Rivers. 

Consideration,   237,  239,  463,  531, 

532,  616,  618,  646,  678. 

adequacy,  value,  of,  217,  241, 
616. 

composition,  of,  424. 

contract,  of,  252. 

deed,  of,     '         252,  431,  436. 

discharge  of  obligation,  of,  554. 

failure  of,  215,221,253. 

fraud,  as  to,  217. 

frauds,  under  statute  of,    220. 

juristic  acts,  of,  239. 

negotiable  instrument,  of,  257, 
259. 

resulting  use  or  trust,  in,  436, 
437,  548. 
Consistory  court,  114. 

Consolidated  fund,  57. 

OonaorHum,  680, 681. 

Conspiracy,  614, 822. 

Constable,         53,60,64,92,844. 
Constituencies,  44, 81. 

Constitution  ;  English,  37,  65,  66. 

Pope,  of,  25. 

Roman  law,  iu,  17,  20. 

state,  of,  88,  410. 

statute,  as,  6. 


Pagei. 

United  States,  of,  26,  73,  119, 

410,  797. 

Constitutional;  convention,       73, 

74,  88. 

law,    6,  26,  31,  36,  55,  56,  74, 

78,  119,  410. 

prohibitions,  78-80, 233n,  410. 

508,  721,  725,  808. 

Construction,  8,  77,  224,  226,  228, 

584. 
see  -Constitution    of    U.    S.; 

Statute, 
grants,  public,  of,      414,  508. 
highways,  of,  369. 

Constructive;  facts,  135,  139. 

fraud,  135,  204,  664. 

notice,  186,187. 

possession,  135,  198. 

total  loss,  270. 

trust,  526,  530,  546,  549. 

Consul,  117, 118,  581,  713. 

Contempt ;  crime,       45,  799,  809. 
court,  of,    770,  776,  776,  779, 
819,  820. 
proceedings,  to  enforce  orders, 
etc.,  776,  783,  791. 

Content  of  duties  and  rights,    147, 
148, 150, 151,  276,  481, 
Continual  claim,  311. 

Continuance ;  action,  of,  738-740. 
plea  since  last,  766. 

possession,  of,  199. 

Continuing  wrongs,  602,  660. 

Contraband  of  war,  806. 

Contract,  '        178, 233, 245. 

see  Agreement,    Arbitration, 
Construction,   Illegal,    Im- 
possibility,    Juristic     act. 
Obligation,     Restraint     of 
trade.  Sale,  Specialty,   Ub- 
errima fide. 
breach  of;  145,  178,  179,  205, 
_600,  501, 614,  694. 
express,  245. 

emplied,  fictitious,  qium,  178, 
245,    463,    524,  527,   529, 
646,  647. 
Institutes,  in,  32. 

legacy,  to  pay,  463; 

maritime,  667. 
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on  consideration  of  miirriage, 

219  221 

to  marry,  669,'  67l! 

motive  for  enforcing,         500. 

remedies  on,  23,  659. 

rights  and  duties  by,  173. 

174,  522,  524,  537,  554! 

simple,        249.  252,  531,  532, 

617,  640,  642. 

for  transfer  of  rights,         415. 

trust,  created  by,  543. 

unilateral  and  bilateral,    252. 

Dntractor,  independent,  276. 

694! 
ontributory ;  negfligence,        157, 
279,  280,  619,  620,  688. 
wrong,  619,  620. 

onvenienoe,  no  ground  of  excep- 
tions, 495. 
inversion,        374,  610-612,  614, 
625,  644,  645. 
anveyance ;       98,  167,  415,  548. 
see    Alienation,    Assignment, 
Forfeiture,       Fraudulent, 
Tortious, 
absolute,  for  security,        549. 
of  real  property,        219,  415. 
548. 
by  state,                             410. 
)nviction  for  crime,        401,  799, 
853,  866-858. " 
myocation,  71. 
j-ownership,    157-159,  336,  374, 
396  575. 
)pyhold,          321,  331,  403,'  434^ 
)pyright,         358,  384,  387,  398, 
414,  415,  497. 
infringement,     384,  497,  610, 
656,  660. 
image,                '                  316. 
rody,                                      363. 
ironer,                        60,  92,  743. 
inquest  by,                   60,  860. 
irporation ;                     122,  714. 
see  Capital,  Joint  stock  com- 
pany, Municipal,  Stock. 
actions,  ete.        648,  651,  722, 
723,  851. 
dissolution,        662,  790,  722, 
725,  726. 


Pasres. 

francbisea,  163,  648,  651, 

655,  720,  725. 

meetings,  586i  724. 

officers,  agents^ete.     648,  651, 

695,  715,  717,  724,  725. 

property,  319,  346,  722. 

taxes,  91. 

torts  and  crimes,        724,  851. 

Corpus  juris,  20,  25. 

Correspondent  rights,  150. 

Corruption  of  blood,  401,  798,  858. 

Costs,   748,   752,    753,    757,  767, 

782. 

Council,  County,  63. 

Great,  41,  46,  48,  102. 

King's,      38,  46-48,  102-104, 

108,  109. 

municipal,  63,  67,  93. 

of  peers,  46. 

TPrivv,  49,50,112,114. 

Counsel,  'Counsellor,      96-98,  855. 

Count ;  see  Earl. 

in  pleading,        735,  760,  765, 

788. 

Counterclaim,  764,  780,  785. 

Counterfeiting,  807,  809. 

Country,  see  Jury. 

appeal  to,  61,  86,  89. 

County,       59,  66,  89,  91-93,  715, 

720. 
see  Council,  Palatine,  Power, 
body  of,  ju  ry  of,         668,  772, 
773,  849. 
commissioners,  92. 

court,       41,  42,  62,  101,  112, 
113,  120. 
police  of,  59,  60,  92. 

taxes,  91, 92. 

Coupon,  264. 

Court ;  35,  36,  46n,  95-100. 

see  Contempt,  Inferior,  Inn, 
Judge,  Jurisdiction,  Man- 
date, Process,  Record,  Term, 
and  names  of  particular 
courts  and  kinds  of  courts, 
business  of,  75,  100. 

classes  of,  25,  99, 101. 

decliaring  laws  void,      74,  75. 
decisions    of,    see    Decision, 
Precedent. 
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executive  oflScers  of,      59,  61, 
64,  91,  92,  96,  119. 
proceedings  in,  privileged,  605. 
remedies  m,  624. 

rules  of,  80,  98, 100,  622, 

750,  758. 
Covenant ;  action  of,        640,  762. 
deed,  by,    250,426,429,437. 
not  to  sue,  533,  616. 

real,  411, 640. 

stand  seized,  to,  440. 

Credit  in  account ;  see  Account. 
Creditor ;   see   Bankruptcy,  Com- 
position,    Fraudulent     convey- 
ance. Preference, 
corporation,  of,  718,719. 

decedent,  of,      452,  453,  458- 
460,  464r-468,  548. 
election,  legacy  or  debt,    548. 
partnership,  of,  595,  596,  599. 
Creditor's  suit,  662,  793. 

Crier  of  court,  98,412. 

Crime,   34,  35,  177,  178,  570,  694, 
798-804. 
see  Acquittal,   Common  law, 
Compounding,        Conceal- 
ment,   Conviction,    Forfei- 
ture,     Nature,      Political, 
Prevention,   Proof,    Prose- 
cution, Punishment,  States, 
Statutory,  United  States, 
charges  of,  actionable,       285. 
different  governments,  against, 
799. 
excuses  for,        799-802,  825. 
indictable  or  not,  848. 

principals     and     accessories, 
802, 816,  817, 822,  827, 829. 
tort,  same  act  is,  178, 620, 844. 
Criminal;    see   Contempt,    Proce- 
dure, 
conversation,  666. 

courts,        102,  113,  118,  120, 
121. 
law,  85,  36,  798. 

Crops,  131,  394,  418. 

Cross ;  bill,  780. 

examination,      769,  770,  856. 
Crossing;  checks,  263. 

railroads,  190. 
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Crown  ;  see  King. 

office  in  chancery,  49. 

pleas  of,  61,  102. 

title  to,  39,  41,  444. 

Culprit,  854. 

Curate,  70. 

Curtesy,     328,  349,  453,  553,  679, 

680. 
Custom  ;  constitutional,  37. 

construction,  in,  10,  584. 

dower  by,  677. 

force  of,  10, 11,  621,  637. 

guardian  by,  691. 

manors,  of,  331,  322,  331, 403. 

merchants,  of,  10,  22. 

particular  and  local,      10,  11, 
408. 

proof  of,  740. 

realm,  of,  duties  by,  644. 

rights  by,  408. 

Customary;  court  of  manor,    305. 

duties,  609,  631,  637,  644,669. 

freeholds,  323. 

law,  4,  10,  11,  22. 

price,  247. 

Customs ;  commissioners  of,       57. 

duties  on  imports,    57,  80,  86, 

509,  822. 

Gustos  rutulorum,  60. 

Damage  ;  death,  by,  280. 

feasant,  514 

direct  and  indirect,  142,  143n, 
605,  626. 

public  works,  from,  609. 

special,  285,  287,  619. 

time,  loss  of,  etc.  478. 

violation    of    right    imports, 

476,478,628. 

Damages ;  624-627, 

see  Damage,  Interest,  Mitiga- 
tion, Nominal,  Vindictive. 

admiralty,  in,  667,  785. 

assessment  of,  752,  790. 

death  for  causing,  280. 

direct  and  consequential,  626, 
280. 

equity,  in,  666. 

excessive  or  inadequate,    749. 

measure  of,  625. 

treble  for  waste,  403. 
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Damnum  ;  absque  injuria,         478, 

600. 

emergens,  478. 

Dangerous,  see  Actively,  Animal, 

Letting,  Thing. 
Darrein  presentment,  638. 

Date,  of  instrument,  222. 

Day  ;  232,  233,  738. 

Days;  banc,  in,  728. 

grace,  of,  257. 

Deacon,  71. 

Dead  ;  see  Body,  Pledge, 
Deaf  mute,  703. 

Dean,  70,  114,  724. 

iTeath  ;  act,  is  not,  142. 

causing,  action  for,  278. 

civil,  122,  123,  328. 

effect,  263,  592,  598,  618,  619. 
King,  of,  39,806. 

penalty  of,  689,  798,  838,  840, 
857,  858. 
pressing  to,  852. 

succession  at,  see  Administra- 
tion, Descent,  Distribution, 
Will. 
Debentures,  263. 

Debt,  130,  380,  531,  538,  542. 

see     Administration,     Bank- 
ruptcy, Interest,  Payment, 
Preference,  Release,  Satis- 
faction, Specialty, 
action  of,    530,  639,  642,  644, 
711,  757,  761. 
charge  of,  on  land,    466,  469. 
consideration,  as,       240,  6^6. 
corporation,  of,  718,  719, 

726. 
damages     for     non-payment, 
625,  639. 
demand  of  payment,  625. 

estates  as  security  for,       335. 
held  in  trust,  541.- 

imprisonment  for,  see  Arrest. 
limitation  of,      157,  240;  617, 
618,  647. 
penalty  as,  530. 

partnership,  of,  595. 

wife,  of,  682. 

Debtor  ;  see  Creditor,  Fraudulent. 
King's,  106, 731. 


'Pttges, 

property,  right  to  dispose  of, 
209,  471,  475. 
Deceit ;  see  Misrepresentation, 

writ  of,  763. 

Decennaries,  101. 

Decision  by  judge  or  referee,    789. 

Declaration  ;  pleading,  in,       735, 

737,  760,  765. 

trust,  of,  523,  546,  547. 

use,  of,  438,  440. 

Declaratory  law,  7. 

De  conauetudinibus,  writ,  637. 

Decree ;     464,  782,  783,  785,  786. 

law,  as,  6,  17. 

Deeretivm  Oratiani,  25. 

Dedication,  384,  407,  408,  424. 
Dedimus  potestaiem,  770. 

De  donis,  statute,  326,  633. 

Deed,         134, 138,  223,  229,  237. 

see  Estoppel,  Specialty,  Title. 

agent,  by,  588,  589. 

guardian  by,  690. 

indenture,  poll,  238. 

real  property,  of,       310,  415, 

425,  553. 

De/acfo;  exercise  of  rights,     202, 

203,  405. 

holder  of  bill,  258. 

officer,  708. 

tenant,  302, 

Default,  751,  752, 

Defeasance,  deed  of,  435. 

Defects  ;  highway  in,  707. 

pleadings,  in,  see  Amendment, 
Demurrer. 

premises,  in,  485, 

Defence ;  criminal  oases,  in, 
825,  826,  853. 

equitable,  in  legal  actions, 
661,  778, 

pleading,  in,  735,  738,  763, 
765,  773,  778. 

self,  etc.  512,  513,  515,  516, 
620,  825,  826. 
Defensive  allegation,  785. 

Defiance,  297. 

Definite  use,  rights  ot,  292. 

Deforcement,  411,  608,  630,  631. 
Degrees  :  care  and  negligence,  in, 
192,  194,  195,  571,  620. 
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crimes,  in,  798. 

kinship  in,  126. 

De  heretico  eomburendo,  writ,  810. 
De  homine  replegiando,  writ,  641. 
De  idiofa,  lunatioo,  inquirendo,  writ, 
708,  704. 
De  injvHa,  replication,  766. 

De  Lavdibus  Legum  Angliae,     29. 
Del  credere,  agent,  587. 

Delegates ;  Court  of,        112,  114. 

Houee  of,  71. 

Delegation ;  agent's  powers,  of,  590. 

duties,  of,  273,699. 

legislative  authority,  of,        4, 
De  Legibus  Angliae,  28. 

Delict,  155,178. 

see  Ex  delicto.  Tort. 
Delivery,  271. 

agreement,  in,  237,  239. 

carrier,  by,  570,  571. 

chattel,  of,  536. 

see   Bailment,    Conversion, 
Gift,     Lading,     bill    of, 
'  '  Bestoration,  Sale, 

dangeiTous  thing,  of,  485. 

written  instrument,  of,      220, 

222. 

Demand  ;  chattels,  for,      568-562, 

664. 

conversion,  in,  612. 

money,  for,  247,  257,  527,  625. 
De  mediOf  wi\t,  637. 

De  tnercatoribus,  statute,  376. 

Demesne  ;  ancient,  322,  323. 

land,  .  305. 

Demonstrative  legacy,      450,  469. 
Demurrage,  386. 

Demurrer,  737,  746,  760,  761,  765, 
779,  780,  785,  788,  853. 
Denial  in  pleading,  788. 

see  Traverse. 
Denizan,  713. 

Deodand,  403. 

Departments  of  government,      52, 

85,  89. 
Departure,  in  pleading,  766. 

Deposit ;  bailment,  254,  255,  573. 

title  deeds,  of,  639. 

Deposition,  665, 770,  771,  780,  781. 
De  prerogatwa,  statute,  308. 


Deputy  sheriff, 

Derelict, 

Dereliction, 

De  reparaiione,  writ. 

Derogation  of  right. 

Descent,' 


60,92 
396. 
394 
33& 

9,  20a 


126,174,319,321,322, 
389,  442,  465. 

cast,  621. 

De  seda;  writ,  637. 

Desertion,  seaman,  by,  ^81. 

wife,  child,  of,  669,  673,  815. 
De  son  tort,  executor,  464,  459. 
Detention  j  see  Conversion,  Forci- 
ble entry,  Restoration. 

chattels,  wrongful,- of,  6-41, 
642,  644,  659,  763. 

land,  wrongful,  of,  300,  301, 
331. 

money,  wrongful,  of,         625. 

physical  possession,  198,  300, 
301,  347,  831. 
Detinue,  642,  644,  763. 

Detriment,  as  a  consideration,  239. 
Devastavit,  457, 459. 

De  ventre  inspimendo,  writ,  662. 
Deviation,  684. 

Devise,  see  Will. 

debts,  to  pay,  466,  469. 

executory,  343. 

Dialogus  de  iSeaecario,  28. 

Dictum  of  judge,  13,  15. 

Dies,  232,  330. 

Digest,  20. 

Dignities,  56,  367,  444. 

Dilatory  plea,  761,  779. 

Dilapidation,  609,  669. 

Diocese,  70. 

Direct;  see  Consequence,  Damage, 
Damages. 

evidence,  224^  226. 

injuries,     482,  483,  491,  493,  496, 

606. 
Directing  verdict,  746. 

Directors  of  companies,  724. 

Directory  law,  7. 

Disability;  s^e  Capacity. 

crime,  b(  cause  of,       839,  840. 

marry,  to,  670 

plea  of,  761 

suspends  prescription,       408. 
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Disagreement  of  jury,  747. 

Discharge;    see    Obligation,    Ser- 
vant. 

of  bankrupt,  474, 

of  judgment,      381,  617,  755, 

of  seaman,  581. 

of  surety,  265. 

Discipline  on  shipboard,  579. 

Discontinuance;  of  action,       733, 

750,  751: 

of  highway,  369. 

ouster,  608,  621,  630,  633. 
Discovery,  665,  666,  770,  778,  789. 
Discretion  ;  age  of,  687. 

control  of,  by  court,  438,  648, 
748. 

held  in  trust,  541. 

judicial,      648,  649,  657,  748, 

791. 

Discretionary :  duties,      638,  648, 

649,  707. 

remedies,  657,  791. 

Disease,  286,  814. 

Disentailing  deed,  413. 

Dishonor  of  bills  and  notes,      261, 

262. 
Dismissal  ef  action,  790. 

Disorderly,  814^816. 

Dispossession,  372. 

see  Ouster. 
Dispositive  facts,  171. 

Disseizin,  607,  682,  638,  654. 

Dissenters,  69. 

Distress ;  port  of,  584. 

process  of,  distringas,        729, 
779,  851. 

property  exempt  from,      362. 

for  rent  and  services,         361, 
362,  637. 

wrongful,  remedies  for,     637, 
641. 

for  wrongs,  514,  621,  729. 
Distribution  of  intestate's  pro- 
'    perty,  462,463,470,686. 

District;  administrative,  67. 

attorney,  89, 119. 

of  Columbia,         78,86,120. 

Court  of  United  States,    118. 

drainage,  67. 

electoral,     ,  44,  81,  88.  | 


Pages. 

judicial,  118. 

Metropolitan,  67. 

sanitary,  67. 

school,  93. 

Disturbance,      609,  610,  632,  637, 

638. 
of  meetings,  515,618. 

Dividends  on  stock,  719,  720. 

Divisions  of  High  Court,  115. 

Divorce,  24,  673,  677. 

courts  and  actions,      24,  114, 
116,  669. 
Docketing  judgment,         381,  752. 
Doctor  and  Student,  29. 

Document,  see  Ins^ument,  Title, 
Writing,  Written, 
constating,  721. 

production     and     inspection, 
665,  666,  769,  770. 
Documentary  evidence,    665,  666, 
767,  769,  770. 
Domesday  Book,  28. 

Domestic ;  relations,  670. 

servants,  694. 

Domicile,  124,  126,  575,  675. 

Dominion,  see  Conversion,  Owner- 
ship. 
Door,  breaking,  511. 

Double ;  insurance,  269. 

possession,  198,  200" 

right  to  land,  303. 

system  of  rights,      19,  20,  23. 
US6S  540 

Dower,  '    318,  328,  349,  453,  553J 
631,  633,  634,  676,  677. 
Drainage,  67,  366,  368. 

Drunkenness,    514,  673,  706,  812, 

842. 
Dry  trust,  543. 

Duchies,  courts  of,  113. 

Duel,  828. 

Duke,  357. 

Duplicity,  765,  766. 

Duress,      215,  549,  672,  800,  824, 
852>  855. 
Duty,  duties,      147-151,478,481, 

522. 
see   Bailmentj    Custom,   Cus- 
tomary,     Direct      injury, 
Easemen(,  Exceptions,  In- 
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vitation,  Negligence,    Nui- 
sance, Possessor,  Privileged 
communications,     Restora- 
tion,    Statutory,     Wrong, 
and  particular  persons  and 
wrongs, 
affirmative,  positive,  negative, 
149,  482. 
arrangement  of,  34n,  35.  481, 
482. 
breach  of,  152,  177,  185,  191, 
277,  491,  600. 
complete  and  incomplete,  172. 
as  consideration,  240. 

correspondence  to  rights,  151, 
154, 179,  290,  477,  497,  522, 
554,  555,  601,  626. 
to  inform  and  prosecute  crimes, 
817,  821. 
as  to  dangerous  things,     485- 
490. 
delegation  of>  699. 

on  imports,  see  Customs, 
of  intention,       148,477,496. 
joint  and  several,  157. 

new,  action  on  case,  643. 

overlapping,       481,  524,  554. 
peremptory,  147,  482. 

perfect,  imperfect,   156,    157, 
186,  240,  480,  618,  675. 
performance,  of,  240, 480, 520. 
primary,  secondary,  33. 

public,  private,  360,  706,  715, 
716. 
of  reasonableness,       148,  191. 
transfer  of,  164, 

Dwelling  house,  511,  512, 516,  816, 
825.  833,  834. 
Earl,  59,  367. 

Easement,  352,  359,  373,  518. 

see  Highway,  Water, 
duties  corresponding,        497. 
injuries  to,  294,  609. 

Eavesdropping,  816, 842. 

Ecclesiastical ;     corporationis,  346, 
714,  726. 
courts,       25,  26,  69,  99,  113, 
114,453,463,  640,668,669, 
723,  740,  741,  810,  811. 
law,  24,  31,  36. 


Pages 

persons,  71,  827. 

Edict,  6,  17. 

Education,  54,  67,  684,  691. 

see  Schools. 
Ejectment,         331,  634,  635,  763. 
Election ;    see    Creditor,    Officer, 
Vote. 

crimes  concerning,       90,  809. 

disseizin  by,       607,  632,  638. 

wife,  gift  or  dower,    677,  678. 

Electors,  presidential,  83. 

Electricity,  492,  838. 

Eleemosynary  corporation,       715, 

725. 
EUgit,  376,  377,  757. 

Elisors,  74.3. 

Elizabeth,  statute  of,  fraud,     208. 
Eloigning  goods,  641. 

Emancipation,  320,  684. 

Embezzlement,  833, 856. 

Emblements,     131.  134,  320,  332, 

333. 
Embracery,  819. 

Eminent  domain.      176,  320,  369, 
410,-508,509. 
Emotional  insanity,  705. 

Empannelling  jury,  745. 

Enabling  statute,  7,  433. 

Enclosure  of  commons,     355,  609. 
Endorsement,    258,  260,  415,  415, 

583. 
Enemy,      391,  557,  569,  574,  711, 
712,  807,  808. 
Enforcement,    of  judgments    etc., 
783,  786. 
English;    see    Bill,    Constitution, 
Government,     Language,     Re- 
ports, 
Engrossing,  822. 

Enlarging  statute,  7. 

Enlistment,  foreign,  805. 

Enrolment,  411, 437. 

see  Recording,  Registration. 

Enticement,       486,  499,  500,  680, 

681,  701,  780. 

Entireties,  tenancy  by,  676. 

Entry ;  to  abate  nuisance,        514. 

to  acquire  estate,        310, 311, 

332, 414, 432, 433, 442, 607, 621. 

by  animals,  489, 605. 
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forcible,    .         311,  513,  813. 

take  chattels,  to,        513;  520, 

563, 

tort,  as,  607. 

writ  of,  630,  631. 

qualization,  board  of,  91. 

quitable ;    see  Defence,  Equity, 

Mortgage,  Remedies. 

administration,  464,  548,  663. 

assets,  466,  467. 

assignment,         167-170,  175, 

415  523 

liens,  380,  465,  638,  541^  542^ 

544,  549,  550,  552. 

rights,  property,      19,  20,  23, 

168, 169, 467, 532,  658,  676, 

680. 

waste,  329. 

wrongs,  179. 

quities,  169,  170,  227,  258, 

259 
quity,  19,  20,  23,110,  111^ 

643. 
see  Chancery,  Equitable,  Pro- 
cedure, 
courts  of,        25,  26,  110,  111, 
116,120,464,465,656,663, 
665,  691,  692,  703,  778. 
equality  is,  467. 

follows  law,  553. 

jurisdiction  of,   110,  111,  117, 
464, 465, 656,  663,  665, 669. 
redemption,  of,  378,  379. 

statute,  of,  9. 

rror ;  correction  of,        747,  749, 
783,  790. 
fundamental,  236. 

judgment,  of,      184, 192,  707, 
709. 
see  Discretion,  Mistake. 
mandate,  in,  .  510. 

writ  of,  753,  769,  791,  858. 
scape,  710,  732,  756,  817,  825. 
scheat,    304,  315,  318,  322,  400, 

401. 
icrow,  222. 

jcuage,  313, 316. 

jquire,  358. 

isoign,  728,  733. 

state,       299,  306-308,  324,  446. 


Pages. 

see  Freehold,  and  names    of 

estates. 
decedent,  of,  gee  Administra- 
tion, 
personalty,  in,  372,  374. 

possession     and     expectancy, 
in,  337. 

see    Particular   estate,    Ee- 
mainder,  Reversion, 
realm,  of,  43. 

security,  created  for,  335, 
separate,  of  wife,  467,  680. 
several,  joint,  common,  336. 
Estoppel,  137-139,  204,  413,  428. 
act  valid  by,  212. 

agency  by,  688,  592. 

license,  to  revoke,  518. 

plea  of,  764. 

record,  by,  137,  411,  413, 

616,  797. 
title  by,  418,  428. 

Estovers,  329,  332,  333,  355. 

Estrays,  398. 

Estreat.  841. 

Estrepment,  652. 

.Evidence  ;  135,  140, 186,  218,  220, 
221,  678,  746,  767,  797. 
see  Admission,  Confession, 
Deposition,      Document- 
ary,    Objection,     Proof, 
Witness,  Writing, 
amount  required,       707,  768, 
855. 
criminal  cases,  in,      847,  849, 
865. 
direct  and  indirect,  225. 

procedure  as  to,  665,  666,  745, 
746,  748,  749,  754,  759,  769, 
780,  781, 
writings,  to  construe,  224-228, 
436,  549. 
Examination  ;  bankrupt,  of,    474. 
buyer,  by,  421. 

preliminary,      119,  847,  851. 
of  witnesses  and  parties.   769, 
789 
Exchange,  417,  428,  433. 

bill  of,   see   Bill,   Negotiable 

instrument, 
sales  at,  587, 
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Poges. 

Exchequer  ;  barOn  of,        48,  105. 

Chamber,  court  of,    107, 114. 

chancellor  of,  53,  58. 

court  of,      104-106,  114,  731. 

equity  court  in,  111. 

office  of,  48,  53,  57. 

Exceptions ;  to  answer,  780. 

bill  of,  754,  790,  791. 

in  deeds,  426. 

to  duties,    482,  487,  495,  608, 
520,  521,  562, 

to  judge's  rulings       748,  769. 

790. 

Excise  duties,  67,  86,  822. 

Excommunication,   J23,  740,  786. 

Ex  contractu ;  actions,      178,  638. 

obligations,  155. 

Excusable  homicide,  825. 

Ex  deliato ;  actions,    178,  638,  640. 

obligations,        155,  249,  615. 
Execution ;  see  Acknowledgment, 
Attestation,  Delivery,  Mandate, 
Signature. 

civil  process,      381,  473,  755- 
758,  793,  785,  791,  797. 

of  criminal,  see  Death. 

lien  by,  381,  382,  757. 

property  exempt,  757. 

of  uses,  349,  540. 

Executive,  see  Departments,  Pow- 
er, Remedies. 

government,  50,  51,  85. 

officer,  see  Court,  Officer. 
Executor,  451, 452. 

see  Personal  representative. 
.  de  son  tort.  454,  459. 

Executory;    agreement   for    sale, 
415-417,  419. 

consideration,     240,531,532. 

contract,  631, 532. 

.devise,  ^  343. 

remainder,  ?-'  340. 

Exemplary  damages,        604,  627. 
Ex  makfieio,  trust,  550. 

Exoneration,  equitable,  470. 

Expatriation,  125. 

Expediency,  15,  149,  521. 

Experience,  187. 

Expert  testimony,  768. 

Explosives,  crimes  by,  858. 


Fagea 

Ex  post  facto  law,    ,  7 

Expulsion  of  intruders,    200,  513, 

515. 

Extendi  fadas,  Extent,  757. 

Extension  of  time  to  perform,  534 

Exterritoriality,  713. 

Extortion,  820,  821. 

Extradition,  79, 846. 

Extrinsic  evidence,   224-228,  549. 

Fact  J    see    Dispositive,   Finding, 

Issue,      Knowledge,      Mistake, 

Probative,    Proo^    Relevancy, 

Trial,  Triers. 

actual  and  constructive,    135. 
attorney  in,  586. 

contracts  implied  in,  245. 

error  of,  753. 

possession  is,  197. 

presumptions  of,  136. 

questions  of,        95, 139,  140, 
190,  745,  753,  758,774, 791. 
states  of,  protected,    150, 151. 
Factor,  586,  587. 

Facultative  rights,    150,  153,  359, 
538,  541. 
Failure;  of  consideration,         215, 
221,  253. 
of  uses,  powers,  439. 

False ;    see  Imprisonment,  Judg- 
ment, News,  Pretenses,  Return, 
Verdict,  Weights. 
Fame,  bad,  842. 

Family,  40,  486,  802. 

Farm,  432. 

Father,  see  Parent. 
Fealty,       298,  300,  310,  317,  322. 
Fee  ;  229,  324,  325,  439. 

base,  conditional,  325. 

farm  rent,  362. 

knight's  313. 

simple,       324,  325,  338,  341, 
350,  431. 
tail,    326,  330,  335,  411,  413. 
Feelings,     see     Mental     security. 

Mind. 

Fees,  97,  98,  710,  758,  821. 

Feigned  issue,  781,. 789. 

Felony,  798,  807. 

see     Arrest,      Compounding, 

Misprision,  Wif«- 
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,  Payees. 

accessoriea.  ,   801,  802. 

effect3';        401,. 798,  807,  858. 

Fellow  servant,  see  Servant. 

Feme  reovert,  sole.  675. 

Peaces,  •  489 

.  Feoffment,  309,  310,  347,  428,  431, 

\  432,  440,  608. 

,       Ferjy,  360. 

-;     Fell,  feud,  299,  301,  443. 

I     Feudal;    burdens,    313-317,    322, 

;.  323. 

f;.  courts,  304. 

l:  system,  296, 298, 372. 

■jf   Fictions,      14,  136,  407,  787,  788. 

,^    Fidei  eorhmismm,  '  347. 

j'    Fidejussors,  785. 

i,.  Fiduciary  ;  relation,  205, 207,  546, 

596. 
trust,  543, 544. 

1^ .  Fieri  facias,  75'J. 

I .  Fight ;  see  Affray,  Prize  fight. 
^:'   Tailing  pleadings,  789. 

Finding;  of  facts,     781,  782,  789. 
lost  goods,  391,  397,  398,  514, 
644. 
j  Fine;  for  alienation,  315,317,322, 
for  contempt,  776. 

to  king,  in  action,  727. 

of  land,  411,  413,    427,  640n. 
as  punishment,  839,  841. 

Fii-e,  488,  556,  567,  569,  574. 

stopping,  514, 

First ;  instance,  courts  of,         100. 
lord  of  treasury,  49,  53. 

purchaser,  446,  448. 

Fish,  roya],  396,  398. 

Fishing,  Fishery,      359,  360,  364. 
Fitzherbert,  28,  29. 

Fixtures,  131,  832,  833. 

Pleta,  29. 

Floating  policy,  396. 

Flotsam,  269. 

Following  trust  property,         551. 
Force ;  see  Defence,  Forcible,  In- 
jury. 

element  in  law,  1,  3. 

Forcible  ;  entry,       311,  513,  813. 

injury ;  see  Injury. 
Foreclosure,      162, 163,  378,  379, 
382,  663,  795. 


Fagea. 

Foreign,  see  Alien,  Enlistmrait. 

attachment,  793. 

authority,  808. 

bills,  ,        256, 262. 

judgments,  13, 15,  797. 

nations  and  affairs,  53,  56,  78, 

83,  84,  713,  805,  837. 

ports,  4. 

principal,  589. 

ships,  675. 

Forfeiture,         401,  403-406,  651. 

for  wrongful  alientation,  401, 

712. 

for    breach    of   condition   or 

custom,  162,  403. 

for  crime,     72,  319,  401,  403, 

677,  798,  822,  839,  840,  867. 

868, 

of  franchises  and  grants,  163, 

651,  654,  655,  725. 

on  outlawry,  "  730. 

relief  against,     162,  260,  251, 

378,  560,  G61,  663. 

on  various  grounds,  346,  403, 

729. 

for  waste,  333,  403,  637. 

Forestalling,  822. 

Forest  courts,  113. 

Forgery,  816,  826. 

Forgetting,  187. 

Form :  of  action,       178,  179,  461, 

463,  464,  481,  628,  642,  643. 

777,  784,  787. 

of  bill  of  lading,  584, 

of  deeds,  425,439,440. 

detects  ot;  748,  760. 

Formal  juristic  acts,  217,  218,  220, 

237 
Formedon,  633! 

Former ;  aquittal,  conviction,  853. 
recovery,  740. 

Fornication,  69,  286,  811. 

Forum,  796. 

Fortesque,  29. 

Fortune  tellers,  815. 

Fountain  of  justice,  102. 

Franchise,         153,  358-360,  497. 
see     Disturbance,      Liberty, 

Vote, 
courts  of,  102. 
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grant  of,  66,  398,  414. 

surrender   and   forfeiture  of, 
163,  651,  725. 
taxes  on,  91. 

Frank;  almoign,  319. 

marriage,  327. 

pledge,  63,  101. 

tenement,  see  Freehold. 
Fraud ;  141,  204,  208,  614,  664, 
718. 
see  Breach  of  trust,  Misrepre- 
sentation, 
constructive,      135,  204,  209, 
664. 
on  creditors,  see  Fraudulent, 
in  criminal  law,        824,  829, 
834. 
effect  on  juristic  acts,  40,  204, 
212,    2«5,    268,  414,   561, 
688,    664,    672,   824,  829. 
other  effects,      204,  421,  472, 
549. 
in  elections,  809. 

evidence  ot;  194,  209. 

by  infants,  687. 

prevention  of,  9,  663. 

remedies  for,      j618,  642,  643, 
656,  664,  762,  763. 
Frauds,  statute  of,    219,265,415, 
431,    432,    434,    435,   534, 
547,  587. 
Fraudulent;  bankruptcy,        822. 
gifts  and  conveyances,      205, 
209,  224.  475,  533,  661. 
intent,  182,  206-208, 832,  836. 
Free ;  see  Pass,  Fishery,  Socage, 
Speech,  Warren. 

alms,  3 1 9. 

bench,  677. 

on  board,  420. 

tenure,  313. 

Freedom ;  see  Beligion,  Speech. 

of  boroughs,  66. 

of  labor,  499,693. 

Freehold,  313,  321,  323,  324,  330, 

331,    336,   341,  343,  360, 

640,  757. 

Freight,  568,  576,  581,  585. 

French  language,  27,  735. 

Frequent^  of  bawdy  house,     842. 


^ages. 

Fresh  Suit,  397. 

Fruits,       131, 174,  288,  328,  332, 
333,  394.  418. 
Fund,        129, 130,  255,  527,  531, 
642,  561,  613. 
Fundamental  error,  236. . 

Furniture,  133. 

Gage;      see     Pledge,     Security, 

Wager. 
Gain ;  loss  of,  right  to,    478,  479. 
Gaius,  18. 

Gambling,  243,  815.  816. 

Game,  359,  373,  399,  836. 

Games,  injuries  in,  518. 

Goal,  see  Jail. 

Garnishment,  793. 

Gavelkind,  11, 319. 

General ;  agent,  588. 

appearance,  734. 

assumpsit,  646. 

custom,  10. 

demurrer,  760. 

duty,  149,  482,  484. 

issue,         762,  763,  765,  766, 
^      788, 853. 

jurisdiction,  courts  of,  99, 116. 

legacy,        ,  450. 

lien,  380. 

personalty,  469. 

relief,  778, 788. 

statute,  6,  26. 

verdict,  747. 

warrant,  845. 

Gentleman,  358. 

Gift,  164,  166,  234,  239,  415,  450, 

678. 

deed  of.  431,  440. 

in  equity,  648. 

mortis  eemaa,  416. 

obligations  from,  523. 

in  trust,  523,  546. 

void  as  to  creditors,    209,  466, 
467,  475,  533. 
to  wi&^  682. 

Girl ;   see  Abduction,  CSiild,  En- 
ticement, Rape,  SBdnctioiD. 
Glanville,  28. 

Glebe,  70. 

Glossators,  20. 

Gloucester,  statute  of,  636. 
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God  ;  see  Act,  Blasphemy,  Judg- 
ment. 
Gold  ;  see  Min«,  Treasure  trove. 
Good ;  behavior,  841,  842. 

character,  839. 

consideration,  241,  436. 

will,  129,  387. 

Goods,  184. 

see  Chattels,  Confusion. 

sold,  asm'W^i  for,     646,  760. 
Government ;  see  Cabinet,  Execu- 
tive,   Local,    Sovereign,    State, 
States,  United  States. 

Austin's  division.  3a. 

English,  47,  48,  52,  67. 

Governor,  '  88-90. 

Grace,  days  of,  257. 

Grand ;    see  Assize,    Jury,   List, 

Sale,  bill  of. 
Grant ;  administration  of,        453. 

deed  of,  432,  439,  440. 

illegal,  40, 414. 

obligations  by,  529,  530. 

presumption  of,         406,  407. 

public,  40,  306,  307,  413,  414. 
508,  654,  720. 

of  rent,  361. 

Gratian,  25. 

Gratuitous  services,  193,  565. 

Grave,  violation  rf,  812. 

Great ;  see  Charter,  Council,  Seal. 
Grievances,  redress  of,  43. 

Guaranty,  264. 

Guardian,  56,  120,  541,  671,  682, 
687,  723,  890. 

of  insane  person,  56,  704. 

of  poor,  65. 

by  tenure,  31-^317,  322,  323. 
Guest,  486,  574. 

Habeas  corpus,  56,  642,  649,  684, 
732,  775,  848. 
Habendum,  425. 

Habere  facias,  756. 

Hale,  29. 

Half  blood,  126,  447-449,  462. 
Hanging,  838. 

Harboring,  681, 801. 

Harbors,  conservators  of,  87. 

Hawkers,  814, 

Head,  of  corporation,  724. 
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Headborough,  64. 

Health,  67, 814. 

Hearing;  in  damages,      752,791. 
trial,  774,  779-781,  785. 

Hearsay,  186,  768,  769,  771. 

Heedlessness,  184. 

Heir,  _  442, 443, 446. 

see    Assignment     of    dower, 
Crown,  Descent,  GuacdiaH- 
ship  by  tenure, 
of  body,  325^28. 

bound  by  specialty,  250,  252, 
428,  429,  464. 
rights  of,    301,  302,  310,  392, 
442,  607,  652. 
use  of  word  in  deeds,         324, 
439. 
who  may  be,       126,  686,  711. 
Heirloom,  455. 

Hereditament,  296,  297,  300,  301, 
327,349,352,361,383,406, 
432,  632. 
Hereditas,  165. 

Heresy,  810. 

Heriot,  322,404,621. 

High  ;  see  Constable,  Sheriff,  Ste- 
ward, Treason. 
Qourt  of  Justice,  1 15. 

sea,  4. 

Highway,  364,  369,  424,  816. 

care  of,  67,  92,  3.69. 

cattle  in,,  370,  489,  514. 

defects  in  707. 

Hirer  of  land,  rights  of,  300,  301, 

331. 

Holding ;    tn  mora,  55^,  564. 

obligations  from,       517,  529, 

531,  550. 

over,  334,  560, 

Holland's  arrangement  of  law,  '35, 

Holograph  will,  449, 

Holy  orders,       .  71, 

Homage,    298,  300,,  31Q,  317,  322, 

Home;  department,  53,  88, 


port. 
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Homicide,  516,  517,  800,  807,  824. 
Honors,  56,  304. 

House  ;  see  Bawdy,  Building,  Dis- 
orderly, Dwelling. 

of  Bishops,  Delegates,        71. 
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of  Commons,  44,  45. 

of  Lords,  46,51,107, 

112,  115. 

of  RepreBentatives,       gl,  82, 

84,  88. 
Bouseliold,  royal,  53. 

Hue  and  cry,  844. 

Hundred ;  63. 

court,  101. 

Hunting,  see  Game. 
Husband  ;  see  Ship,  Wife. 

killing  adulterer,  828. 

relations  with  wife,  505,  512, 
670, 674,  682, 683, 688, 712, 
767,  768,  802,  815,  825. 
rights  against  third  persons, 
512,  651,  680. 
rights  iu  wife's  property,  443, 
462,    548,    553,  676,  679, 
680,  683. 
Hustings,  102. 

Hypothecation,  153,  377,  378, 380, 
461,  466,  580. 
Ideas,  property  in,  384,  385. 

Identity,  124, 200. 

Idiot,  see  Insane  person. 
Ignorance,  see  Knowledge,  Law. 
Illegality;    see   Agreement,   Con- 
dition, Grant,  Illicit,  Obligation, 
Vote. 
Illegitimate  child,  see  Bastard. 
Ill  ^me;  see  Bawdy,  Disorderly, 

Security, 
Illicit  distilling,  822. 

Imagining  death  of  King,        806. 
Immoral  agreements,  242. 

Immovable    things ;    see     Land, 

Real"  property. 
Imparlance,  736,  739. 

Impeachment,  107,  121,  707. 

Imperfect,  duty,  right ;  see  Duty, 

Right. 
Implied  ;  see  Condition,  Contract, 
Trust,  Warranty, 
powers,    see    Agent,    United 
States, 
import  duties,  see  Customs. 
Impossibility ;     see     Agreements, 
Conditions. 

in  duties,  obligations,  520, 537. 


Pnffes. 

Impotence,  671. 

Imprisonment,  283, 497. 

■  for  debt  see    Arrest. 

for  crime.  839,  840. 

-^false,  497,  605,  606,  650,  704, 

828,  830. 
of  wife  by  husband,  675. 

Improvements,   compensation  for, 
550,  551. 
Imputation  of  conduct,     274,688. 
Inability,  see  Impossibility. 
In  banc,  728. 

Incest,  671, 811. 

Inchoate,  duties  and  rights,      173, 

676. 

title  of  captors,  392. 

Incidence,  person  of,  149-151. 

Income  tax,  57,  86. 

Incomplete  duties  and  rights,  172. 

Inconvenience,  495,  520. 

Incorporeal ;  hereditaments,    300, 

301,  327,   349,  352,  361,  383, 

406,  432,  632. 

things,  32,  128, 129, 134,  300, 

301,  432,  609,  614. 

Incumbrances,    covenant   against, 

427. 
Indehitaius  assumpsit,        645,  760, 

763. 
Indecency,  282,  812,  815,  829. 
Indenture,  238, 649. 

Independent  contractor,    273,  694. 
Indians,  78,  81,  125n. 

Indictment,  844,  847,  851. 

Indifferent  person,  787. 

Indirect ;  see  Consequences,  Dam- 
age, Evidence. 
Indorsement,     258,  260,  415,  583. 
Inevitable  accident,  483. 

Infiamy,  Infamous,  839,  840,  858. 
Infant,  687. 

see      Child,      Guardianship, 

Parent. 

actions  by  and  against,     40S, 

688.  689. 

juristic  acts  of,   319,  670,  684, 

687,  688,  694. 

property  of,       319,  687,  690, 

691. 

Infanticide,  >       827. 
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Infants'  relief  act,  687. 

Inferior  ;  courts,  12,  99,  648,  649, 

651. 

property  rights,  290,  292-294, 

299. 

Infeudation,  300. 

Information,  651,  655,  703. 

crime,         820,  844,  850,  851. 

in  renu,  655. 

taking,  785. 

Informer,  common,  530. 

Infringement;      see      Copyright, 

Patent,  Trademark. 

Inherence,  person  of,         149-151. 

Inheritance,  estates  of,  324. 

Injunction,  24,  636,  637,  659-661, 

723,  783. 

provisional,  *  783,  794. 

Injury,  see  Defence,  Direct,  Mali- 
cious, Tort,  Wrong. 

benefit  no  excuse  for,         521, 
801. 

civil,  177,  179,  600,  604. 

forcible,     482,  483,  493,  496, 
605,  729. 

irreparable,  660. 

permanent,  294. 

personal,  626,  660,  724. 

In  loco  parentis,  686,  694. 

In  mora,  559,  564. 

Inn,  517,  567,  573,  644,  816. 

oT  court,  97. 

Innocence,  presumed,  855. 

Innocent ;  conveyance,     402,  608. 

mistake,  184,  189. 

use,  292. 

In  gross,  138. 

In  personam ;  see  Action,  Bight. 
Inquest,  Inquisition,  315,  654,  773, 

850. 

coroner's.  61,  850. 

as  to  damages,  752. 

of  office,  654. 

Inquiry,  writ  of,  _  752,  790. 

In  rem;  see  Action,  Information, 

Right. 
Insane  person^     66,  407,  514,  671, 

703. 
Insolvency,  _    471,  598,  599. 

Inspection ;  see  Discovery. 


trial  by,  741. 

Instance ;  court  in  admiralty,  112. 
courts  of  first,  100. 

Institutes,  20,  29,  32. 

Institution  of  clerks,  72. 

Instrument,  written,  see  Acknow- 
ledgement,    Attestation,     Can- 
cellation,   Construction,     Date, 
Delivery,  Document,  Evidence, 
Proof,  Reformation,   Signature, 
Stamps,  Writing,  Written, 
chattel,  theft  of,         134,  156, 
832,  833. 
Insult,  282-284,  513,  828. 

Insurance,  23,  267,  584. 

companies,  363. 

Intention ;  180, 

see  Fraudulent,  Juristic  act. 

Possession. 

in  crimes,  799,  800,  823. 

in  duties  and  wrongs,  .      148, 

482,  493,  496,  497,  627. 

Interesse  termini,.  332,  432. 

Interest ;  on  debts,   243,  244,  532, 

533. 
as  damages,  146,  625. 

insurable,  267. 

on  judgments,  758. 

license  coupled  with,  519,  592. 
maritime,  677. 

partners'         .  596. 

privilege  because  of,  505. 

public    in    ending   litigation, 
408. 
of  witnesses,  767. 

Interferences,  trifling,  521. 

Interior,  Secretary  of,  85. 

Interlocutory ;  see  Decree,  Judg- 
ment. 
Internal  revenue,  57. 

International ;  copyright,         385. 
law,  5,  31,  804,  805,  846. 

patents,  384. 

Interpleader,  560,  663. 

Interpretation,  13,228. 

see  Construction, 

Interrogatories,  770,  776,  781,  789. 

to  accused  person,     847,  856, 

Intervention  in  actions,     666,  785. 

Intrusion,  607,  665. 
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InVentiong,  129,  383,  414,  572. 
Inventory,  457,  465,  473. 

Investiture,  .      300. 

Investment  of  trust  funds,  545. 
Iflvkation,  duties  from,  485>  697. 
Involnntary;  acts,  143. 

'  bankruptcy,  472. 

possessor,  duties  of,  495. 

I.  O.  U.,  256. 

Irish,  44,54,113. 

.Irregularity ;  see  Mandate, 
Irreparable  injury,  660. 

Irrigation,  10,  365. 

Island,  394. 

Channel,  of  Man,  113. 

Issue,         736,  737,  740,  749,  788. 

see  Feigned,  General,  Joinder. 

assize,  in,  772,  773. 

fact,  law,  of,      737,  740,  754, 
761,  779i  780, 

marriage,  of,  "       670. 

Jactitation  of  marriage,  606,  609, 
Jail,  107,  756,  802,  839. 

Jeofails,  767, 857. 

Jeopardy,  twice  in,  799,  857,  858. 
Jetsam^  396. 

Jettison,  391. 

Joinder ;  causes  of  action,  of,  760, 

788. 

demurrer,  in,  761. 

issue,  of,  762,  854. 

Joint ;   see  Duty,   Estate,   Kight, 
Wrong. 

debtors,  533. 

stock  company,  599,  716. 

Jointure,  349,  677. 

Judge ;  appointment  etc.,     84,  86, 

89 

bribery,  of,  819,  820. 

functions  of,  95,  740,  746,  769, 
'  851,  855. 

independence  of,  86. 

killing,  807. 

naagistrate,  as,  845. 

opinion  and  dieta>  of,  13. 

order  of,  100. 

responsibility  of,  86,  707,  709, 
710. 

rulings,  errors,  of,      747-749, 
754,  769,  790. 


trial  by, 
Judgment, 


Page* 

95,  781,  785,  789; 
.854. 
464,  748,  750-752, 
789,790. 
see  Arrest,  Confession,  Decree, 
Discharge,  Docketing,   Es- 
toppel,  Foreign,   Mandnte, 
Merger,  Wife, 
action  in  rem,  in,  7S6. 

action  on,  639,  672. " 

amendment  of^  752. 

appeal,  on,  791. 

contract,  as,        _  251. 

criminal  cases,  in,      857,  858. 
debts,  obligaliions,  by,       251, 
459,  467,   522,    531,    615, 
639,  797. 
demurrer,  on.  752. 

dilatory  plea,  on,  761,  762. 
enforcement  of,  755,  791,  858. 
false,  writ  of,  755. 

final,  interlocutory,    751,  752, 
790. 
God,  of,  741,  743. 

joint  wrong,  on,  602. 

lien,  381, 752. 

non  obstante  veredicto,         749, 
790. 
opening,  751. 

proceedings  before,  748,  857. 
property,  against,  796. 

protection,  as,  see  Mandate, 
relief  against,  662. 

referee,  by,  789, 

roll,  752. 

special  proceeding,  in,  627. 
suspending,  857. 

title  by,  411. 

without  trial,  750,  790. 

writ  of  error,  on,  754. 

Judicature  act,  114,  787. 

Judicial ;  see  Noliee,  Fsrson,  Sale, 
districts,  circuits,       10^  106, 
lis;  120, 
legislation,  10,  13. 

power,  authority,    74,  80>  86, 
113,  709,  710; 
proceedings  of  states,  credit 
to,  79; 

separati'on,  673i 
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writs. 

729. 

Judiciary ;  act, 

117. 

independence  of, 

86. 

Jnlianus,  edict  of. 

17, 

Jurat, 

771. 

Juridical  J  persons, 

122. 

subdivisions  of  law. 

31. 

Jurisconsults,  17,  18. 

-Jurisdiction ;  see  Alien,  Equit- 
able, Non-resident,  United 
States. 

acts,  within  or  without,     709, 

710. 

general,  limited,  courts  of,  99, 

116. 

of  nations ;    at  sea,  4. 

original,      appellate,     courts 

of,  99,  100. 

pleas  to,    '         761,  779,  853. 

of  pirates,  804,  805,  846. 

Juristic  act,  210. 

equities  attaching  to,         169, 

170,  227. 

in  pais,  138. 

Jurists,  opinions,  as  precedents,  15. 

Juror,    see    Bribery,     Challenge, 

Jury. 

liability  of,  709,  819. 

may  question  witness,        769. 
qualifications  of,  95,  744, 

745. 
selection  of,  743-746. 

treatment  of,  746. 

witadrawing,  745. 

Jury  ;  see  Charge,  Inquest,  Ver- 
dict. 

appeal  from,  791. 

assize,  772,  773. 

constitution  of,    95,  101,  743- 
745. 
demand  for,  762. 

in  equity,  781,  782, 787. 

grand,  847,  848, 850. 

inquire  for  county,    668, 773, 
849. 
on  motions,  758. 

polling,  747. 

sheriff's,  752. 

special,  struck,         10,     743. 
in  special  proceedings,      774. 


Pages. 

trial  by,       95,  106,  743,  752, 

762,  773,  774,  780-782,  787, 

789,854. 

withdrawing    question    from, 

746. 

Jim;  acerescendi,  159,  595. 

civile,  quiritium,  16,  18. 

gentium,  5,  18. 

in  re  alieno,      128n,  291,  352. 

personarum,  rerum,       32,  119. 

tertii,  201,  333,  662,  568. 

Justice,  3,  9,  15,  231. 

of  peace,  61,62,92,113, 

121,  844-846. 

police,  845, 

Justiciar,  47,  48. 

Justicies,  writs  of,  109. 

Justifiable  homicide,  824. 

Justificaltion  ;  of  bail,       734,  792. 

plea  in,  762-764. 

Justinian,  20. 

Keeper ;  see  Peace,  Seal, 

of  king's  conscience,  47. 

Keeping  order,  515. 

.Kent,  Commentaries,  30. 

Kidnapping,  830. 

Killing,  see  Homicide. 

trespassing  animals,  515. 

Kin,  Kinship,    126,  127,  447,  671, 

684,  802. 

see     Half    blood,     Next    of 

kin. 

King  ;  see  Parens  Patriae,  State. 

actions ;  does  no  wrong ;  see 

State. 

not  co-owner,  396. 

corporation  ;  never  dies,     39, 

714  720. 

head  of  church,    69,  114*  725^ 

808. 

feudal  lord,  40,  42,  306. 

judicial  powers,  102,  104,  106, 

109,  114. 

as  a  person,      39,  40,  80,  806, 

827. 

prerogative,    public    powers, 

37-44,  47,  55,  56,  61,  396, 

453,  654,  725. 

King's ;  Bench,  104, 105, 114,  648, 

730,  731. 
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Court,  Council,    ,  38,  46,  96, 
102-104, 108, 109. 
courts,         iOl-103,  306,  727. 
evidence,    ,  852. 

household,'  53. 

peace,  61. 

Knight,  316, 358. 

fee,  313. 

service,  see  Chivalry, 
of  shire,        '  42,  63. 

Knowledge,       186,  187,  768,  819. 
see  Caw,  Notice. 
in  due  care,  189, 192, 194,  .247. 
Lake,  364, 367. 

Land,  181,  296,  297. 

.  see    Charge,    Entry,     Occu- 
pancy,  Beal    action,    Beal 
property.  Water. 
Adjacent  to  highway,  passing 
over,  370. 

attachment  of,  793. 

contracts  as  to,  219,  659. 

conversion  of,  614. 

covenants  running  with,  429. 
execution  against,  756,  757. 
expulsion  of  intruder  from, 
200,  513,  515. 
injuries  to.  289,  558,  607,  641. 
of  manor,  304,  305. 

possession  of,      197,  200,  520, 
558. 
taxation  of,  57,  90. 

theft  of,  832. 

things  accusary  to,    131,  832, 
833. 
Landlord,  see  Letting,  Lord,  Be- 

versioner. 
Language,  27,  735,  777. 

see  Words. 
Lapse,  72, 451. 

of  time,  405,  725. 

Larceny ;  see  Theft. 
Lathes,  63. 

Latin,  735. 

Latitat,  731. 

Law;  see  Adjective,  Adminis- 
trMiviB,  American,  Attorney, 
Canon,  Codes,  Common,  Con- 
flict, Criminal,  Customary',  Ec- 
clesiastical, Expogtfado,  Feudal, 


Pages 

International,   Issue,   Jus,  Lex, 
Maritime,   Martial,   Mercantile, 
Military,    Municipal,    Natural, 
Persona,  Presumptions,  Probate, 
Eeports,    Retroactive,    Roman,. 
States,  Sumptuary,  Things,  tJn- 
constitutional, .  Uiiited    States, 
Unwritten,  Wager,  Written, 
arrangement,  divisions,  of,- 22,. 
26,  3L 
civil,  16, 21. 

conclusions  of,  789. 

construction  of,  8,  9,  224. 
contracts  implied  in,  246. 
courts  of,  25. 

day,  377,  378. 

due  process  of,  79,  410. 

equal  protection  of,  79,  80. 
fusion  with  equity,  787. 

ignorance^  mistake,  of,      205, 
212,  799,  800. 
irrepealable,  3,  9. 

making  and  repeal  of,  3,  4,  6, 
8, 10-15,  16-20,  37-39,  43, 
45,  48,  80,  82,  88,  398. 
national  and  state,  26. 

nature  of,  1,  3,  5,  ll,  22. 

principles  of,  14. 

questions  of,         95,  139, 140, 
190,  740,  746,  754,  791. 
remedy   at,   none   in    equity, 
658,  778. 
supreme,  74,  88. 

unjust  or  injurious,  3,  9. 

Lawyers,   ;  17,  96,  586,  768. 

Lay;  corporations,  715. 

days,  585. 

Lease,        219,  332,  432,  433,  437, 
438,  440. 
Leet,  court,  64,  306. 

Legacy,        91,  451,  461-464,  469, 
470,529,548. 
Legal;   see  Advice,  Assignment, 
Fiction,     Relevancy,    Relation, 
Right,  Tender,  Wrong, 
person,  122. 

Legislation;  see  Law,  Legislature, 
judicial,  10. 

Legislative ;  see  Powefs,  Proceed- 
ings. 
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permission,  488. 

Legislature,  506,  508,  509. 

of  states,  territories,         4,16, 
17,  86,  88,  89,  92,  93,  120, 
-    _  410,  651. 

Legitimacy ;  see  Bastard. 
Lese  majesty,  809. 

Lessee,  300,  331,  583,  634. 

Letter ;  see  Marque,  Patent. 

of  administration,      453,  454. 

rogatory,  770. 

Lotting  and  hiring,  254. 

dangerous  things,  485. 

Levant  and  couchant,  355. 

Levari  f ados,  757. 

•Levying  war,  807,  808. 

Lewedness,  812. 

Lex,  17. 

fori,  221. 

foa,  220, 672. 

Liability ;  limitation  of,  see  Limi- 
tation. 

no  general  ground  of,        149. 
Libel ;  criminal,       813,  820,  830. 

pleading,  784,  785. 

tort,  284,  503,  606,  643. 

Liberty ;  see  Imprisonment^ 

franchise,  courts  of,.  102,  306. 

protection  of,        79,  410,  649. 

right  of,     283,  497,  605,  649. 
lAberum,    tenementum;    see    Free- 
hold. 

plea  of,  764. 

License,  617,  534,  592. 

in  criminal  law,        814,  816, 
822. 

fees,  91. 

marriage,  672. 

to  seize,  418. 

Licensee,  duties  to,  485. 

Lien,  376,  795. 

see  Attachment,  Carrier, 
Charge,  Equitable,  Execu- 
tion, Factor,  Inn,  Judg- 
ment, Maritime,  Mechanics. 

on  bankrupt's  property,    473. 

common  law,  possessory,   377, 
379-382,  587. 

on  decedent's  property,      459, 
461,  464. 


Pages. 

on  ships,  578. 

Lieutenant ;  Governor,  89; 

Lord,  60. 

Life,  122,123. 

constitutional  protection,  79, 
410. 

estate,         324,  328,  343,  392. 

insurance,       '  ,         266,  267. 

peers,  44,  46. 

right  t(%  "        278. 

saving,  514. 

Ligan,  ,    396. 

Light  and  air,  356,  357,  370. 

Limitation,  '      157,  240,  405-409, 

412,   616-618,   647,    664,    725, 

840. 

of  authority.  597. 

conditional,        164,  231,  376. 

estates,  words,  of,       1  (54,  389. 

of  liability,  572,  580, 582, 584. 
Limited  ;  companies,        599,  718. 

divorce,  673. 

jurisdiction,  99, 116. 

partnership,  594. 

property,  374. 

Lineal ;  see  Kin. 

heirs,  443. 

warranty,  428. 

Liquor  ;  intoxicating,  67,  92,  822. 

saloons,  674,  816. 

Liquidated  claim,  "  531. 

Liquidation,       597,  598,  662,  725, 

726. 
Lis  pendens,  170. 

List ;  grand,  tax,  90,  91. 

Literary  property,  384. 

Litis  contestatio,  735. 

Littleton,  29. 

Livery,  302,  310,  315,  442. 

of  seizin,    309,  330,  332,  339, 

341,  349,  350,  402, 431-435, 

439,  440. 

Living;  ecclesiastical,  71. 

pledge,  377. 

Lloyd's  267. 

Loan  of  money,  255,  594. 

Local;  actions,  795,  796. 

customs,  11,  408. 

government,  officers,  54,  59, 
91,  37.0 
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taxes, 
Loeatio  et  condueHo, 
Locke  King's  act, 
Locomotives, 
Log  Irooky 
Loudon ;  city. 


67,  90. 

254. 

470. 
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579. 
44,  66, 


couKts,  112, 113, 115. 

Lord,         298,  299,  304,  307,  310, 
313-316,  632,  637. 

see  Campbell's,  Manor,  Ten- 
terden's. 
Lords;  estate  of  realm,  43. 

House  of,  see  House. 

Justices  of  Appeal,.  111. 

spiritual,  temporal,  42. 

Lordship,  304. 

Loss ;  see  Profit,  Services,  Time. 

in  insurance,  270,  271. 

Lottery,  816. 

Love  and  afiection,  240. 

Lucrum  eeasans,  478. 

Luggage ;  see  Baggage. 
Lunatic ;  see  Insane  person. 
Machinery,  133. 

Magistrate,  119,  844-847. 

Magna  carta,  55. 

Maiming,  824,828. 

Mainprize,  652. 

Maintenance ;  crime,        635,  817. 
of  highways,  369. 

Males,  preference  of,         443,  444, 
446-448,  462. 
Malfeasance,  602. 

Malice,       184,  185,  502,  504,  827. 
Malicious ;  injuries,  497,  498,  627, 
643,  698,  707. 

mischief,  835. 

prosecution,  500,  606,  643. 
Malum  in  se,  prohibitum,  177,  800. 
Malversation  in  office,  821. 

see  Office. 
Man,  feudal  meaning,  298. 

Manager  of  company,  724. 

Managing  owner,  579. 

Mandamus,  648, 775, 

Mandate;  bailment,  254. 

of  courts  510,  606,  775. 

Manor;      64,  71,  304,  308,  355, 

362. 

courts  ot;  102,305,632. 


Pages. 

customs  of,         S21,  322,  331, 
403;  691. 

easements  in,  B5B,  354. 

franchises.  359,  398. 

in  United  States,         92,323. 
Manslaughter,  826,  828. 

Manufacturing    without     license, 

822. 
Mariners,  see  Seamen. 
Marine  insurance,       23,  266,  268, 

270. 
Maritime ;  contracts,        667,  668. 

interest,  577. 

law,  24,  266,  575,  579. 

liens,   382,  576-578,  581,  582, 
615,  785. . 
Market ;  418,  822. 

courts,  113. 

price,  247. 

Marque,  letter  of,  79,  392. 

Marquis,  357. 

Marriage,  218, 669. 

see  Jactitation,  Settlement. 

brokage,  243. 

BS  consideration         219,  221, 
239,  678. 

contract  for,  669,671. 

frank,  327. 

law  governing,  24,  672. 

lord's  right  of,  3    .,  318. 

of  parents  of  bastard,        1 23. 

as  part  performance,  221. 

revokes  will,  -  450. 

Married  woman  ;  see  Wife. 
Marshal ;  executive  officer  as,   96. 

Lord  High,  53. 

United  States,  119. 

Marshalsea,  113. 

Marshaling  assets,    468,  599,  663. 
Martial  law,  25. 

Mass,  sale. of  part  of,  419, 

Master,      198,  200,  500,  501,  512, 
572,  694-697,  701,  825,  827. 

in  Chancery,         95,  780,  782. 

of  corporation,  724. 

parent  as,  685. 

of&oUs,  111, 

of  ship,       577,679-581,583, 

584. 

Mate,  of  ship,  579,584. 
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Matrimonial  cause?,  669- 

Maxims  of  eqaity,  658. 

Mayhem,  828. 

Mayor,  66,  93,  845. 

Measure  ;  see  Damages,  Weight. 
Mechanic's  lien,  382. 

Medley,  chance,  825. 

Meeting;  of  creditors,       472,473. 

of  corporation,  586,  724. 

disturbance  of,  615,  813. 

of  minds,  233,236. 

town,  township,  92. 

vestry,  71. 

Menial  servants,  694. 

Mens  rea,  799. 

Mental,  security,  suffering,     .  280, 

483,  604,  605,  627. 

states,  see  Mind. 
Mercantile;  agencies,  506. 

customs,  law,  10,  22. 

Merchant,  statute,     376,  877,  757. 
Merchantable  quality,  247. 

Mere;  right,  302,  332,  443. 

writ  of  right,  632. 


Merger;  of  conspiracy, 


823. 


of  estates,  322,  335,  433,  434. 

of  obligations,  actions,       535, 

616,  797. 

Meritorious ;  consideration, ,   241. 

obligation,  525. 

Merits ;  judgment  on,  761. 

plea  to,  762. 

Mesne ;  lord,  299,  307,  323. 

process,  729-731. 

profits,  630,  635. 

writ  of,  637. 

Messuage,  _  133. 

Metropolitan,  see  Archbishop. 

District,  67. 

Middlesex,  bill  of,  731. 

Military  ;  law,  courts,    25,  31,  36. 

tenures ;  see  Chivalry. 
Militia,  59,  60,  80.  84,  90. 

Mind,  states  of,     5,  142,  180,  183, 
189,  191,  806. 

see  Mental. 
Minds,  meeting  of,  233,  236. 

Mines,  131,  368,  397,  556. 

Minister;  see  Ambassador,  Clergy. 
Ministerial  authority,  see  Power. 


Pages, 

Ministry ;  see  Cabinet. 
Minor ;  see  Child,  Infant. 

courts,  113,  120. 

MiiTour  aux  Justices,  •  29v, 

Mischief,  9,835. 

Misconduct,  see  Office. 

charges  of,  286. 

Misdelivery,  545,  612. 

Misdemeanor,    511,  512,  798,  802; 
817,  825,  839,  856. 
Misfeasance,  602,  644. 

Misprision,  809,  821. 

Misrepresentation,    204,  217,  501, 
600,  614,  834. 

by  infant,  687. 

Mistake;  see  Accident,  Amend- 
ment, Error,  Fundamental  error. 
Law,  Reformation. 

in  confessions,  852,  855. 

in  criminal  law,         799,  832. 

effect,         212,  225,  414,  549.. 

money  paid  by,  212. 

in  records,  753. 

relief  against  in  equity,     212, 
213,  663. 

in  unreasonable  conduct,  184, 

.  189. 

Mitigation  of  damages,  '  626. 

Mittimus,  847, 858. 

Mixed ;  actions,  628. 

goods ;  see  Confusion. 

questions,  law  and  fact,     140. 
Modality,  231. 

Modestinus,  18. 

Modus,  72,171,418. 

Money,  134,  614. 

see  Deposit,  Loan,  Tender.     ' 

as  baggage,  573. 

coining,  56,  78,  79. 

conversion  of,  814. 

counterfeiting,  607,  809. 

execution  for,  756, '757. 

paid,  had  and  received,     646, 
647,  760. 

payment  of,        221,  247,  628, 
536. 

proximate  consequences  of  loss 
of,  146. 

right  to  recover,        212,  215, 
527,  528. 
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Monition, 

784-,  786. 

Monk, 

:    122. 

Monopoly, 

358,359. 

Mondrans  de  droit, 

653. 

Month; 

282,  334. 

Moral,  duties; 

240,480. 

Morality,  crimes  against,  811. 

Mort  d' ancestor,  ^  631. 

Mortgage,-I33,  377,  381,  435,  550, 
551,  663,  832. 

assumption  of,  528. 

equitable,  539,  549. 

by  factor,  586. 

of  shift  576. 

Mortmain,  346, 722. 

Mortuary,  404, 

Mother,  674,685,686,690. 

Motion,  758, 759. 

see  Arrest,  New  trial,  Non- 
suit, Repleader. 
f      to  dismiss  case,  790. 

for  judgment,  749,  790. 

to  reject  report,  verdict,     783, 

790. 

Motive,  181, 182,  500,  509. 

Multiplicity  of  suits,  660. 

Muniijipal ;  corporations,    65,  67, 

713,  715,  716. 

councils,  66, 67. 

law,  2. 

Murder,       •     682,  798,  826,  827. 
Mutilation,  824,  828,  840. 

Mutiny  act,  56n. 

Mutual;  insurance,  267. 

promises,  239. 

Naked,  see  Bare. 
Name;  of  case,  28. 

of  corporation,  721. 

of  person,  123, 124,  675. 

of  statute,  26. 

trade,  firm,        385,  387,  595. 
National,  see  Constitution,   Law, 

United  States. 
Nationality;  of  persons,     78,  116, 
117, 125,  675. 

of  ships, 
Nature ;  crime  against,  811 

guardian  by,  690 

law  of,  19. 

Naiura  Brevium,  28. 


Natural ;  consequences;  "  144^148,' 
181,182,184,273. 

easements,  353, 354, 

increase,  ,    144. 

law,        , '  ,  19. 

possession,  198. 

use,  366,  367,  488. 

Naturalization^  78, 125,  712. 

Naval,  courts,  Hw,  25,  36. 

Navigable  water ;  see  Sea,  Water. 
Navigation",  364,  582. 

Navy,  25,  36, 56, 78, 80,  84,  85, 90. 
Necessaries,  676, 684 

Necessary  consequences,  181,  182. 
JVe  exeat,  writ,  784,  792. 

Negligence,  183, 190. 

see  Contributory,  Degrees, 

in  conversion,  612. 

in  crimes,  821,  826,  828. 

duties  as  to,  190,  191.  482- 
484,  490,  493,  494. 

evidence  of  fraud,      194,207. 

in  fraud,  207. 

ignorance  by,  186. 

limitation  of  liability  for,  570. 

presumptions  as  to,    196,  490. 

question  of  law  or  fact,  140, 
141. 

wrongs  by,         642,  643,  710, 

826,,  828. 

Negotiable  instruments,    134,  255, 

415,  535,  583.  832,  833. 

warranty  on  sale  of,  425, 

Negoiiorum  gestor,  525. 

Ne  injuste  vexes,  637. 

Neutrals,  Neutrality,  ,  805,  806. 
New;  assignment,  765. 

cases  and  rules  of  law,        14^ 

customs,  10. 

trial,  661,  743,  749,  769,  790, 

799.  857i 

News,  Newspapers,   504,  505,  814. 

Next;  friend,    •  688. 

of  kin.  453,462-464,470. 
Nil  debet,  plea,  762,  763. 

Nid  prim,  106,  744,  745. 

No  assets,  plea,  ,  460, 

Noble,  Nobilityk  43,  46,  70,  357. 
358,444 
Noise,  283,  289,  816,  820. 
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Nominal  damages,     280,  478,  625, 

626. 
Nonage,  see  Age,  Infant. 
,  Non  assumpsit,  plea;  763. 

Non.cepit,  plea,  763. 

Non    compos    mentis,    see    Insane 

person. 
Nonconformists,  69. 

Non  detinet,  plea,    „■         762,763. 
Nan  estjactiim,  plea,  762. 

Non  est  inventus,  return,    730,  731, 

766. 
Nonfeasance,  602. 

,Non  obstante  veredicto,  judgment, 
749,  790. 
Non  resident,  796. 

Non  specific  things,  sale  of,      419. 
Nonsuit,  ;  750,  751,  790. 

Normal ;  see  Person,  Property. 
Norman ;  see  Conquest,  French. 
Note;  premium,  261. 

promissory,    see    Promissory 
note. 
Not  guilty,  plea.        763.  852-854.* 
•Hotice;    of   animal's    disposition, 

490. 

of  appeal,  791. 

of  appearance,  788. 

of  assignment,  169. 

of  attachment,  793. 

by  carrier,  570. 

of  defence,  763. 

of  delivery,  563. 

to  take  depositions,  770, 

of  dishonor,  262. 

judicial,  6,  7n,  10,  225. 

meaning,  constructive,       186. 

to  produce  documents,       769, 

770. 

to  terminate  tenancy,        334. 

Noting  for  protect,  262 

Novation,  535,  597 

Novel  disseizin,  632 

NoveLs,  20 

Nmms  actus  interveniens,  418. 

Mwium  pactum,  252. 

.Nuisance,  486,  509,  636,  643,  J660. 

abatement,         494,  495,  513, 

«15,  619. 

.'   -  public,  609,619,  815. 


Nullification,  76. 

Nuncupjitive  will,  449. 

Nul  disseisin,  tort,  tiel  record,    762. 
Nursery  plants,  121. 

Nurture,  guardian  for,,  690. 

Oath,  poor  debtor's,  756. 

Object  of  right,  152- 

Objections  to  evidence,  769. 

Obligations,       155,  178,  179,  251, 
522,524.538.541,705. 
from  contracts,  155,  178,  179, 
248,  522,  627,  529,  646. 
ex  delicto,  155,  249,  530,  615. 
from  other  sources,    247,  52? 
523,  524,  527,  530,  536,  550, 
555,  646,  687. 
in  trusts,    523,  527,  646,  687. 
Obstructing  officer  or  process,  81(?, 
821,  824,  825,  827. 
Occupancy,  391. 

Occupation ;    see  Business,   Occu- 
pancy, Trade. 
Offer,  233. 

Office ;  see  Inquest,  Irish,  Officer, 
Scotch, 
commission,  52. 

conditions  attached  to,      163. 
grant  by  entry  414. 

misconduct  in,      67,  285,  821, 
849. 
as  property,  327,  357. 

Officer ;  see  Certiorari,  Corpora- 
tion, Courts,  Escape,  Govern- 
ment, Local,  Mandamus,  Man- 
date, Peace,  Powers,  Quo  war- 
ranto, School,  Service,  States, 
United  States,  and  names,  of 
particular  officers  and  munici- 
palities. 

Crimes  relating  to,     816,  819, 

821,  824,  825;  827,  844. 

de  facto,  708. 

duties  ;  actions  against,       67, 

360,  510, 648,  706, 707,  710. 

killing  by,  824,  825. 

misconduct  by,    67,  285,  821, 

849. 

presentment  of,  849. 

public,  as  agents,       709,  715. 

Omission,  .142,  205,  605. 
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wrongful ;  duties  as  to,     482, 

484,643,828. 

Open;  lewedness,  8l2. 

policy,  269. 

Opening;  case,  745. 

judgment,  751. 

Operative  words,      425,  428,  432- 

435,  437,  440. 

Opinion  ;  authority,       13,  15<  17. 

evidence,  768. 

of  juTyman,  13. 

of  judge,  745. 

verdict  subject  to,  747. 

Oppression,  821. 

Oral,  see  Parol. 

Orator,  .777. 

Ordeal,  741,  743,  854. 

Order ;  in  council,  .  49,  57. 

of  court  or  judge,       100,  653, 
758,  759,  776,  791. 
final,  ■  627,  774-776. 

element  in  law,  1. 

to  show  cause,    653,  750,  759, 
774-776. 
as  written  law,  6. 

Orders,  holy,  71. 

Ordinance,  6,  370. 

Ordinary^     see    Bishop,    Words, 
meaning, 
care,  195. 

revenue,  42,  57. 

use  of  property,         488,  499, 
521,  556. 
Ordinary's  court.  120. 

Original ;    see    Jurisdiction,   Pro- 
cess, Writ. 
Orphans'  court,  120. 

Ought,  meaning  of,  186. 

Ouster,      302,  303,  310,  311,  332, 
392,  406,  607. 
from  advowBOn,  610. 

by  cotenant,  336. 

kinds,  607. 

none  of,  king,  state,  654. 

from  personal  property,    332, 
372.  608. 
in  by  tortious  conveyance, 
401,  402. 
Ovderlemain,  315. 

Outer  door,  breaking,  611. 


Paj«i. 

Outlawry,  723,  730,  851,  858. 

of  claims,  see  Limitation. 
Over  insurance,  269, 

Overlapping,  crimes,  798. 

duties,  524,  535,  554. 

Overruling  decisions,  12. 

Overseers  of  poor,  65. 

Overt  act,  806. 

Owner ;  see  Ownership,  Riparian. 

managing,  579, 

liability  for  nuisance,         494, 

possession  by,  199,  201. 

Ownership.  20,  288,  292, 325,  372. 

see    Chattels,    Co-ownership, 
Equitable,  Highway,  Water. 

accessory  rights  to,  291. 

burdens  on,  291. 

fragments  of,  290. 

of  land,  306,323. 

relation  to  possession,        198, 
199,  201,  288,  289. 

things  incapable  of,  294,  374. 
,Oyer,  736,  739. 

and  Terminer,  courts  of,  107. 
Package,  breaking  by  bailee,  831. 
Pact,  237. 

Palace  court,  113. 

Palatine  counties,  113. 

Pandects,  20. 

Panel,  743-745. 

Papiniau,  18. 

Paraphernalia,  462, 469. 

Paravail,  tenant,  307. 

Parceners,  see  Coparcenors, 
Pardon,  840,  843,  854. 

Parens  pcariae,     66,  691,  708,  725. 
Parent,  .  684-686. 

see  Desertion, 

coercion  by,  no  excuse,     68i9. 

consent   to  child's    marriage. 
671, 

custody  of  child,  651, 674, 684. 

defence  of  and  by  child,    6i2, 
826. 

guardian,  when  is,  690. 

infant  as,  688. 

.  killing  debaucher  of  dftnghter, 

828. 

responsibility  for  child's  con- 
duct, 688. 
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resulting  trust,  none  foi^,  548. 
Paris,  treaty  of;  392n. 

Parish,     ,  64,  65,  70,  92. 

Park,  franchise  of,  359. 

Parliament,  2,  4,  43,  50,  51,  63, 
410,  509,  651. 
Parol ;  acts,  pleadings,  237. 

evidence,  .  226,  436,  549,  767. 
Parricide,  827. 

Parson,  70. 

Part;  payment,  616. 

performance,  221. 

Particular ;  see  Average,  Custom. 

estates,  338, 341. 

Partition,  337,  374,  428,  433,  634. 
Partnership,      335,  387,  576,  593, 

662. 

Party ;  to  actions  generally,     117, 

178,  293,  627. 

to  actions  in  equity,  464,  777, 
782. 

to  actions  in  rem,      666,  785. 

examination  of,  789. 

to  juristic  acts,  211,  523, 

political,  51, 83. 

to  special  proceedings,       628. 

witnesses,  trial  by,    767,  768-. 

770, 

Passage;    oyer   land  adjacent   to 

highway.  370. 

Passenger,  578,  579,  582. 

Pasture,  common  of,  354,  355. 
Patent;    grant  by,  413,  414. 

infringement,  remedies,  116, 
383,  656,  660. 

rights,  358,  383,  387,  414, 
415,  497,  610. 
Paulus,  18. 

Paupers,  54,  65,  89,  92,  694,  814. 
Pawn,  254,  373,  380,  576,  832. 
Pawnbroker,  380. 

Payment,  218,  421,  535,  616,  625. 

see  Administration,  Bank- 
ruptcy, Money. 

appropriation  of,  537. 

charged  on  land,       362,  466. 

as  a  condition,  421. 

into  court,  536. 

plea  of,  762,  763. 

suspension  of,  472. 


JFagei. 

Peace ;  See  Breadi,  Justice,  Secu- 
rity. 

with  ftreigu  nation^     56,  78. 

king's,  public,      61,  102,  il9. 

oflScers,  keepers,  of,       59,  61, 

64,  91,  92,  102,  119,  512, 

844. 

Peculiars,  court  of,  114. 

Pecuniary;  causes,  669. 

condition,  right  of,    476,  614, 

626. 

duties  corresponding  to  right, 

497,  501,  506,  701,  702. 

legacy,  450. 

loss,  damage,      280,  476,  478. 

Peddlars,  814. 

Peers,  44,  46>  52,  305. 

trial  by,  108,  743. 

Penal ;  see  Bond,  Penalty. 

action,  531,  .647. 

statute,  9. 

Penalty ;  quasi  wrong,  for,       630. 

relief  against,    250,  251,  650, 

661,  663. 

Penitentiary,  839. 

Pension,  363. 

People,  sovereignty  of,  3. 

Peremptory ;  see  Challenge,  Man- 


duty,  -147,  482. 

Performance ;  see  Part,  Specific. 

pf  conditions,  161,162. 

of  contracts,  obligations,    524, 

535, 

of  duty,  gains  from,  480. 

Perjury,  818, 819. 

Permissive ;  rights,  160,  288,  290, 

615. 
Perpetuation  of  testimony,        665, 

666. 
Perpetuities,  344, 553. 

Per  quod,  626,  701. 

Person,  122,  128,  l73,  693. 

see  Age,  Artificial,  Ecclesias- 
tical, Incidence,  Inherence, 
Personal,  Personality,  Per- 
sons, 
disorderly,  814. 

indecent  exposure  of,  812,  815. 
on  land,   injury  to,  289. 
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normal  and  abnormal,  :32i  35, 

36,211,  701. 

others,  of,  rights,  irf,   -  i     280. 

■  replevTn  of,  641. 

Iheft  from,  ^    ■  833. 

trifling     interferences'     with, 

521. 

unborn  child  is, .        122,  824. 

Personal,    see     Injury,     Liberty, 

Cervices,  Security. 

actions,      619,  628,  629,  638. 

estates,  332,  377j  608. 

property,      24,292,296,297, 

332,  349,    372,   374,.  400, 

415,463,455,469. 

relation,  feudal,         298,  307. 

E^preseiitiative,  165,  174,  219, 

.      453-467,    470,    631,    682, 

691,723. 

service  of  summons,  788. 

things,  297. 

Personality,  in  succession,        165, 

166. 

Personating  officer,  821.-! 

Persons,  law,  rights,  of,        32,  34. 

Petition  ;  equity,  in,         110,  777. 

government,  to,     40,  79,  119. 

legal  proceedings,  in,        773, 

776,  785,  788. 

lunacy,  in,  703. 

redress,  for,  privileged,     506. 

right,  of,        40,  65,  119,  653. 

statutes,  for,  43. 

Petitory  actions,        629,  630,  633, 

666. 
Petty  Sessions,  62,  113. 

Philosophy,  Greek,  19. 

Pie  Poudre,  court  of,  113. 

Pignvs,  254: 

Pillory,  840. 

Pilot,  581. 

Pipe  rolls,  28. 

4*iracy ;  crime,    78,  569,  804,  839. 
infringement,-  610. 

Piscary;  '  355. 

Place  ;  law  of,  220,  221,  672. 

possession  of,     200,  -615,  520, 
563. 
Plainti      '  103,  730,  731. 

Play,  .      384, 618. 


Pajes. 

Plea  ;  common  law,,  at,  736*  737, 
761-766. 

crown,  of;  common,    61, 102. 

criminal  cases,  in,     S51,  853. 

equity,  in,  779,  780. 

Pleading,  Pleadings,  760. 

admiralty,  in,  783,  785, 

affidavit, Msa  as,  771. 

assizes,  in,  772,  773. 

common  law,  at,  735, 739,  760. 

criminal  cases,  in,      851-854. 

ecclesiastical,  probate,  courts:, 
in,  785. 

equity,  in,  777,  779,  780. 

judgment  On,  790. 

modern  practice,  under,  788, 
789. 

over,  749,  765,  790. 

replevin,  in,  766. 

special  proceedings,  in,      773, 

774. 

Plebieitum,  17. 

Pledge ;  actions,   in  ;  prosecution. 

for,  727,729,735: 

chattels,  of,  254,  373,  380, 
676,  586,  832. 

dead,  see  Mortgage. 

living,  377.. 

ship,  of,  576. 

Poaching,  836. 

Pocket  picking,  833. 

Policy ;  insurance,  of,       113,  268, 

269. 

principles  of,  14. 

public,  243. 

Police;  cities,  towns,  ete,,  of,  66,  93. 

counties,  of,  59,  60,  92. 

courts,  121. 

judges,  magistrates,  845. 

powers,  67,  92,  119. 

regulations,  814.- 

Policemen,  66. 

Political ;  crimes,  846. 

parties,  see  Party. 

right,  711,  839. 

Pollicitation,  233. 

Polling  jury,  747. 

Pollution  of  waters,  S66,  367. 

Polygariiy,  670, 811. 

Pond,  366. 
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Pone,  writ,  632,  729. 

Poor,  see  Oath,  Overseer,  Pauper, 
law  board,  54,  65. 

Pope,  21,  25,  69,  114,  808. 

Popular  courts,  101,  109, 114,  727. 
Port,  4.  575,  584. 

Posse  comitatus,  60,  711,  816. 

Possession,  197. 

see  Abandonment,  Adverse, 
Agent,  Aninial, .  Bailment, 
Conversion,  Detention,  De- 
tinue, Easement,  Ilntry, 
Estate,  Lading,  bill,  Land, 
Lien,  Nuisance,  Ouster, 
Ownership,  Possessory,  Pre- 
carious, Reftl  action.  Re- 
plevin, Restoration,  Seizin, 
Servant,  Ship,  Theft,  Thing, 
dangerous, 
action  to  recover,  659. 

of  burglars'  tools,  815. 

constructive,  presumptions  of, 
135,  198,  199. 
of  counterfeit  money,        809. 
defence  of,  512,  513,  825. 

double,  198,  200,  293. 

duties  relating  to,      483,  497, 
514,  519,  554,  558^561. 
as  evidence  of  right,  201,  562. 
of  highways,  369. 

of  hirer  of  land,         300,301, 
331,  332,  634. 
injuries  to,  action  for,        293, 
294,  406. 
notice  from,  186. 

of  place,  receptacle,  200,  515, 
520,  563,  831. 
quasi ;  of  rights,        202,  406. 
retaking,  513. 

retention  by  seller,  421. 

rightful  or  wrongful,  199,  519, 
520,  558,  560,  561,  613. 
right  of,     197,  199,  gOl,  292, 
293,  373,   374,    380,    519, 
520,  561. 
Possessory ;  see  Assize,  Lien. 

action,  629,  633,  666. 

Possibilities,      172,  175,  176,  338, 

341,  434,  443. 

Pottea,  747. 
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Postmaster  General,  57,  85. 

Post  office,  57,  78. 

Postponement  of  trial,      745,748. 
Power ;    see   Authority,   Judicial, 
Possession,  Ultra  vires. 

of  appointment,         153,  438. 
439,  466,  467,  469,  541. 

of  attorney,  586,  719. 

of  county,  60,  711,  816. 

executive,  administrative,  min- 
isterial,        55,  56,  80,  85, 
V09. 

is  facultative  right,  153. 

as  franchise,  359. 

held  in  trust,     438,  439,  541. 

legislative,  80,  433. 

purchasing,  see  Value. 
Praecipe,  630. 

Praemunire,  808. 

Praetor,  17. 

Praise  of  one's  own  wares,  507. 
Precarious  possession,  201,  373, 
519,  558,  559,  563. 
Precautions,  taking,  192,  484,  644. 
Precedents,  11,  15,  17. 

Precontract  to  marry,  671. 

Preference ;  among  creditors,  458, 
467,  471,  473,  475. 

descent  to  purchase,  389. 

joint  to  common  rights,     160. 

of  males,     443,  444,  446-448, 

462. 

Prejudice,  _  184,  189. 

Preliminary ;  examination,      119, 

847,  851. 

proof,  735,  738. 

Premier,  49, 85. 

Premises,  425. 

See  Entry,  Land,  Letting. 
Prerogative,        55,  102,  396,  398. 

courts,  120. 

writs,  647. 

Prescription,      104,  609,  621,  627, 

720. 
Presentment  by  grand  jury,     844, 
848-850. 
President,  82,  85,  94,  827. 

Press,  freedom  of,  79,  505. 

Pressing  to  death,  852. 

Presumptions,  136,  139. 
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Po.g»«. 

Pretenses,  false,  834. 

Preventative  remedies,  624. 

Prevention ;  crimes,  of     514,  825, 

841. 

damage,  of,  514. 

fraud,  of,  in  equity,       9,  663. 

multiplicity  of  suits,  of,     660. 

wrongs,  of,  24,  624 

Price,    •  247,417,421. 

Priest,  70,  71. 

Primary ;  duties  and  rights,      33. 

evidence,  769. 

Primate,  69. 

Prima  vestura,  131. 

Prime  minister,  49,  85. 

Primer  seizin,  314,  317,  822. 

Primogeniture,    443,446-448,462. 
Prince,  41, 358. 

Principal,  see  Agent. 

crime,  in,  801,  816,  817, 

822,  827,  829. 
Principles  of  law,  14. 

Prison,  802,  817,  839. 

Prisoner,     ~      825,  847,  851,  856. 
Privacy,  right  of,  _  282,  497. 

Private;  see  Eight,  Writs. 

courts,         101-103,  109,  304, 
359,  623,  727. 

duties,  of  officers,       706,  715. 

international  law,  5. 

law,  31,  35. 

property,  taking,  see  Emir 
nent  domain. 

relations,   wrongs.    Black- 
stone,  34. 
Privateers,                                 391. 
Privilege,                       6,  55,  359. 

citizens,  of,  79. 

members    of    legislatures, 
of,  45,  46,  82,  89. 

Privileged  communications,      504, 
768,  831. 
Privity,  137,  138,  166,  768. 

Privy  Council,       49,  50,  112,  114. 
Prize;  courts,  112,118,785. 

fight,  517,813. 

war,  of,  see  Capture. 
Probable;  cause,       502,  847,  849. 

consequences,      144-146,  181, 
182, 184. 


P««e». 

Probate;  courts  of,       25,  26,  114^ 

116, 120, 453, 465,  691, 692,  785. 

law,  24. 

will,  of  114,  451,  669. 

Probative  facts,  135,  767. 

Procedendo,  writ,  648. 

Procedure;  admiralty,  in,         784. 

authoritjT  to  regulate,  98. 

criminal,  843. 

common  law,  at,       727,  736- 

740,  748-753. 

ecclesiastical  and    probate 

courts,  in,       752,  753,  785. 
equity,  in.         111,  777,  779- 
784. 
King's  courts,  in,  103. 

modern,  787. 

popular      and       private, 
courts,  in,  109,  727. 

Proceedings ;  see  Action,  Assize, 
Special  proceeding, 
bastardy,  686. 

legal,    relief    against    in 

equity  661. 

reports  of,  privileged,        505. 
states,  of,  credit  to,      79,  797. 
Process,  729. 

abuse  of,  502,  606,  820. 

admiralty,  in,  784. 

amendment  of,  767. 

criminal,     511, 845,  846,  850, 
858. 
defence,  as ;  see  Mandate, 
due,  of  law,  79,  410. 

equity,  in,  779. 

final,  729,  755-767,  858. 

modern  procedure,  under, 

787. 

original,  mesne,  729-731. 

service  of,    611, 710, 728, 731, 

732,784,787,788,796,816, 

820. 

witnesses,  for,  855. 

Proclamation,         6,  49,  411,  784. 

Proctor,  97,  98. 

Proculians.  18. 

Procuration,  586. 

Procuring ;  breach  of  contract, 

500,  501. 
doing  of  acts,  274-276. 
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see  Accomplice,  Compiracy. 
Produce,  sale  of^  417. 

Production  of  books   and  pa 

pers,  665,  666. 

Profert,  735,  736,  739. 

Profit,  694. 

accounting  for,  656. 

a  prendre,  352. 

loss  of,  145,  479. 

Prohibited  degrees,  671. 

Prohibition,  writ  of,  649,  667. 

Prohibitions,  constitutional,  78-80. 

Promise,  205,  239,  618,  645. 

Promissory;  note,       23,  256,  415. 

see  Negotiable  instrument. 

representation,  205. 

Proof,   Proofs;    see  Evidence, 

Parol,  Preliminary. 

burden  of,  196,  745,  855. 

of  claims,  473. 

courts,  doings  of,  99. 

of  crimes,  855. 

in  equity,  780,  781. 

evidence  required  for,        707, 
855. 
of  facts,      135,  746,  764,  771. 
of  service,  787. 

of  writings,  769. 

Property  ;     34,  288,  374,  476,  477, 

509. 
see  After  acquired,  Assets, 
Attachment,  Equitable, 
Estate,  Execution,  In- 
ferior, Limited,  Ordina- 
ry use,  Ownership,  Per- 
sonal. Real,  Slander, 
Taxation,  Use,  Uses. 
abnormal,  288,  352,  361, 

383,  388,  406,  497. 
acquisition  of,  389,  390. 

appointed,  is  assets,  469. 

constitutional     protection 

of,  see  Rights, 
defence  and  protection    of, 

512-514,516,825. 
duties  corresponding  to,    290, 
476,  477,  497,  521. 
exempt  from  distress  and 

execution,  362,  767. 

held  in  trust,     541,  544,  545. 


Pags?. 

judgments  against,  769. 

norma],  .  288. 

restoration  on  conviction,  856. 
right  of,  in  ecclesiastical 

court,  669. 

special,  373. 

Proper  vice,  559,  574. 

F^o  rata,  463,  464,  585. 

Proroguing  44,  84,  89. 

Prosecution ;  see  Malicious, 
Pledge,  Security. 

for  crimes,  108,  177,  620, 

817,  840,  843. 

Prostitution,  Prostitutes,  285, 

811,  814. 

Protected  rights,       150,  151.  289, 

292. 
Protection,  see  Defence. 
Prothonotary,  96; 

Provei,  852. 

Province,  ecclesiastical,  69. 

Provisional  remedies,  792,  794. 
Provisions,  6,  246,  423,  314,  834. 
Provocation,  828. 

Proximate  concequences,  143, 

271,  273. 
Proxy,  586,  588,  724. 

Public ;  see  Authority,  Benefit, 
Cliarity,  Duty,  Grant, 
Health,  Nuisance,  Office, 
Officer,  Peace,  Policy,  Power, 
Record,  Right,  Schools, 
Works,  Wrongs. 

acts,  credit  to,  79,  797. 

administrator,  463. 

corporations,  see  Munici- 
pal, 
enemy,  557,  569,  574. 

see  Enemy, 
expenditures,     38,  42,  57,  86, 

91. 
law,  31,  34,  36. 

statutes,  6. 

use,  see  Eminent  domain. 
Publication ;  of  intellectual  pro- 
duct, 384. 
of  notice  of  action,  784, 
of  slander,  libel,        284,285, 
503,  504,  830. 
of  will,                               449. 
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Puis  darrein  continuanee,  plea,  766. 
Puisne  judges,  104,  105. 

Fuiiishment;   for  civil  contempt, 

776. 

for  crimes,  689,  798,  801, 

802,  820,  838,  843,  848. 

by  private  persona,    516,  579, 
675,684,691,694. 
Punitive  damages,  504,  627. 

Pur  outer  vie,  estate,  328,  392. 
Purchase,  389, 546. 

Fuich&sev ;  bona  fide,       214,551, 
583,  587. 

first,    '  446,  448. 

Purchasing  power;  see  Value. 
Putative  father,  of  bastard,      686. 
Qualified  ;  fee,  325. 

indorsement,  260. 

property,  372. 

Quality  of  goods  sold,  247,423. 
Quantum  neruit,  valebant,  247. 
Quarantine,  widow's,  677. 

Quartering  soldiers,  79. 

Quarter  Sessions,  61,113. 

Quasi ;  see   Contracts,   Posses- 
sion, Seizin. 

bailment,  255. 

corporations,  715, 729. 

ex  contractu,  ex  delioto,       155, 
248,  249. 

puWic  corporations,  716. 

trusts.  543, 544 

wrongs,  530. 

Queen,  38,  40,  41,  307,  827. 

Queen's  Bench  Division,  115. 

Que  estate,  prescription  in,        407. 
Questions ;  see  Fact,  Law. 
Quia  ewptores,  statute,        10,  308. 
Quiet  enjoyment,  .    427. 

Quiritarian  ownership,  20. 

Qui  tarn  action,  647. 

Quitclaim  deed,  440. 

Quod  ei  deforaiat,  writ,  633. 

Quod  pennHtat,  writ,         636,  638. 
Quo  minus,  writ,  106,  731. 

Quorum,  62, 82. 

Quo  warreanto,  writ,         651,  655i 
708,  725. 
Railroads,  190,  371, 488,  572, 716. 
Rape;  crime,  829,  855. 


Ttgn. 

subdivision  of  county,         63. 
Rates,  taxes,  65. 

Rating  of  ships,  267. 

Ratification,  84,  588,  687. 

Real ;  action,     105,  617,  628,  666, 
727,  762,  773,  795. 

chattels,  332. 

composition,  72. 

covenant,  640. 

evidence,  767. 

property,    see    Real   pro- 
perty. 
Real  property,    34,  295,  330,  331. 

349. 

of  aliens,  711. 

as  assets,      429,456,461,464, 
466,  467,  469. 

conversion  of,  614. 

taxation  of,  90. 

transfer  of,  415,417. 

theft  of,  832,  833. 

wills  of,       319,  343,  450-452. 
Reasonable :  belief,    188,  206,  502, 

505. 

care,  192. 

construction,  230. 

man,  conduct  of,  189. 

parts,  of  wife  or  child,       452. 

price,  247. 

Reasonableness,  189,  190. 

duties  of,  148. 

in  nuisance,  492,  495. 

Rebuttal,  237,  436,  549,  746. 

Rebutter,  737. 

Recaption,  392,  513,  620. 

Receipt,  218,  225,  574,  584. 

of  benefits,  obligations,      624, 
.531,687. 

of  stolen  goods,         802,  834. 
Receiver,  _  98, 794. 

Receptacle,  possession  of,  200,  520. 
Recitals  in  deeds,  ■   138,425. 

Recklessness,  183,  206,  827. 

Recognition,  411,  772,  773. 

Recognizance,    251, 531,  731,  762, 
791,  792. 
Recordari  faeias,  writ,  632. 

Record ;  see  Estoppel,  Regis- 
tration. 

action  on,  762. 
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court,  of,      95,  251,  252,  735, 
740,  754,  790. 

courts  of  or  not,    99,  741,  755. 

debts  of,  531. 

deeds  ete.,  of,      437,  439,  440. 

errors,  apparent  from,      753- 
765. 

nisi  prius,  744. 

public,  79,  414,  797,  816. 

title  by,  410. 

trial  by,  740. 

Eecoupment,  253, 765. 

Recourse,  on  bills  etc.  261. 

Recovery ;  see  Money. 

common,     346,  412,  427,  633. 

former,  740, 

Rector,  70. 

Reddendum,  426. 

Redemption,  equity  of,     378,  379, 
550,  663. 
Redistribution  act,  44. 

Redress  of  grievances,  43. 

Reeve,  62,  53. 

Reference,  Referee,     95,  758,  774, 
780-783,  785,  789,  790,  854. 
Reformation ;  protestant,    69,  540. 

writings,  of  138, 213, 550,  663. 

Refusal ;  appear,  to,  728-730, 

734,  750,  751. 

assist  officer,  to,  60,  816. 

perform  official  duties,  to, 

648,  707,  708,  821. 

receive  chattels,  to,     563,  571. 

remedy,  of,  by  law,  619. 

Register,  of  sbip,  575. 

Registration,       90,  386,  411,  809. 

see  Record,  Register. 
RegiMrum  Brevium,  28. 

Regrating,  822. 

Regulations,  breach  of,  814. 

see  Rules. 
Rejection  by  buyer,  421. 

Rejoinder,  737, 765. 

Relations,  see  Fiduciary,  For- 
eign, Kin,  Personal,  Relator, 

public  and  private.  Black- 
stone,  34. 

right  to  gains  from,  480. 

Relative  rights,  34. 

Relator,  648. 


Pages, 

Release,     240,  434,  458,  533,  616. 
deed  of,  433,  440,  533. 

Relevancy,  135,  139,  142. 

Relief;  see  Forfeiture,  Penalty. 
board  of,  .         90, 92. 

equity,  in.  111. 

fendal,        314,  316,  317,  322. 
legal  proceedings,  against,  661. 
needs,  of  one's  own,  no  ex- 
cuse, 801. 
prayer  for,                 778,  788, 
Religion,                79,91,122,810. 
Remainder,        338,  339,  350,  374, 
432,  443,  604,  607. 
•Remedial ;  rights,       33,  169,  405, 
538,  615. 
see  Action,  right  of. 
statutes,  7. 
Remedies,                      34,  35,  615. 
see  Damages,  King,  Limi- 
tation, Provisional,  State, 
admiralty,  in,                     666. 
eestui  qui  trust,  of,              552, 
compensatory,    624,  666,  666, 
668. 
ecclesiastical   and  probate 

courts,  in,  668. 

equitable,     23,  111,  204,  467, 
550,  656,  661,  680,  778. 
inadequacy     of    common 

law,  110,  642. 

law,  none  at,  658,  778. 

legal  preoeedings,  by,       624, 

627. 

loss  by  delay,     405,  617,  618. 

modern  procedure,  under,  787. 

none,  when,  619,  844. 

public  officers,  against,        67, 

91,  706,  707. 

servants,  of,  697. 

special  writs,  by,        628,  647. 

specific,      624,  627,  656,  666, 

668. 

Remitter,  621. 

Remote  consequences,       143,  271, 

273. 

Removal,  of;  causes  to  national 

courts,  118. 

fixtures,  132. 

officers  67,  84,  91,  707. 
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trustees,  546. 

Rent,    317, 318, 322, 323, 360, 426. 
Rents  and  profits,  336. 

Repairs,     336,  369,  556,  577,  579. 
Repeal  of  la,ws,  8. 

Repetftion  of  slander,  libel,      605. 
Repleader,  749. 

Replevin,  641,  763,  766,  794. 

Replication,        737, 765, 766, 780, 

854. 
Reply,  736, 788. 

Reports;  of  cases,  27. 

privileged  communications, 

505,  506. 

of  referees,  783,  790. 

Representation ;  see  Represen- 
tatives, Misrepresentation. 

in  insurance,  268. 

of  people,  42,  45. 

of  states,  in  Congress,  81. 

Kepresentatives ;     see    House, 
Personal. 

in  descent,  distribution,    444, 
448,  462. 
Reprieve,  841. 

Reprisal,  letters  of,  79,  392. 

Republican  government,       78,  80. 
Repugnant  conditions,  168. 

Reputation  ;  duties  as  to,  503. 

rights  of,  284,  680,  701. 

Requests,  court  of,  109. 

Res ;  adjudioata,        137,  628,  791. 

ipsa  loquitur,  196. 

jurisdiction  of,  668. 

rmllius,  372. 

Rescission,         211,  213,  243,  644, 

687. 
Rescript,  6,  17. 

Rescue,  610,  802,  817. 

Reservation,  361, 426. 

Residence,  124. 

Residuary  devise,  legacy,    451, 454, 
Resistance  to  officer,  see  Officer. 
Respondeat  ouster,  762. 

Respondentia,  577,  580. 

Responses  of  jurisconsults,     17, 18. 

Responsibility ;  for  conduct  of 
others,  275,  571. 

of   ministers,    for    king's 
acts,  39. 


Pago*. 

Kesting  case,  745,  746,  750 

Restitution  ;  see  Kestoration. 

of  conjugal  rights,  669. 

in  integrum,  211,  791. 

Restoration ;  of  chattels,  179, 

556,  558-560,  562,  571. 

on  conviction,  856. 

of  land,  483,558. 

mitigates  damages,  626. 

Rertraining  statutes,  7. 

Restraint  of  trade,  ,  243,  387. 

Resulting  use,  trust,         436,  439, 

547. 
Retainer,  by  personal  represen- 
tative, 455,  459,  467,  620. 
Retraxit,  750,  751. 
Retroactive,  retrospective,  laws,     7 
Return,  see  Restitution,  Resto- 
ration, 
false,                         728, 774. 
of  writs,  -  728,730,731,754, 
756,  774,  775,  787. 
Revenue ;  bills,               45,  82,  88. 
cases,                  102,  104, 106. 
public,         40,  42,  48,  57,  85, 

90. 
Reversion,  291,  294,  304,  338, 

374,  430,  432,  443,  604,  607. 
Revised  statutes,  26. 

Revival  of  judgment,  755. 

Revocation,        233,  416,  439,  450, 
618,  592. 
Ridings,  63. 

Right,  Rights,  34,  36,  150, 197. 
see  Action,  Equitable,  In- 
choate, Petition,  Posses- 
sion, Property,  Reme- 
dial, Vote,  Writ, 
Wrong, 
absolute,  relative,  34. 

accessory,  175, 282, 291, 627. 
bare,  mere,  302,  332,  443. 
bill  of,  56,  74,  88. 

chance  of  acquiring,  173. 

classification,         arrange- 
ment, 32, 150. 
complete,   incomplete,   in- 
choate, 172. 
constitutional     protection 
of,       78-80,  370,  410,  508, 
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609,  721,  726. 
correspondence  with  duties, 

161.  154,  277,  601. 
■  creation,  transfer,  extinc- 
tion, 164,  390. 
derogation,  9,  203. 
double  set,        19,  20,  23,  303. 
exercise  of,         150,  152,  175, 
202, 203, 488, 498, 499,  521, 

556. 
to  future  gains,  479, 

as  incorporeal  things,        128 
129,  352! 
in  persons  of  others,  280. 

in  re,  ad  rem,  166. 

in  rem,  in  personam,    35,  153, 
164, 170,  277,  614. 
legal,   equitable    remedies 

for,  23,  668,  787. 

obligations  from   holding, 

529,  650. 
perfect,  imperfect,      166,  157, 
480,  618,  675. 
of  persons,  things.    Black- 
stone,  34. 
public,   political,         31,  369, 
370,  619,  839. 
quad  possession  of,     202,  406. 
several,  joint,  common,      157. 
value  of,                    175,478. 
violation  and  deprivation, 
150, 152,  ITh,  277, 476, 478, 
626. 
Kiot,  Rioters,    119, 807,  812,  825, 

842. 

Riparian,  land,  owner,      365-367. 

Risk ;  unreasonable,         191,192. 

voluntary  taking,      486,  697. 

Rivers,  conservators  of,  67. 

Robbery,  Robbers,    516, 798, 807, 

833,  844,  856. 

Rogues,  814. 

Roll,  judgment,  752. 

Roman  law,      16, 17,  21,  22, 128. 

Rout,  812. 

Royal,    see    Fish,    Household, 

King's,  Prerogative. 

writs,  103,  104. 

Rule.  Rules,  5,  6,  U,  14,  67. 

see  Court,  Descent,  Navi- 


Pages, 

gation.    Regulation,    Shel- 

ly's  case. 

of  carrier,  572. 

of  construction,  228. 

nisi,  750. 

as  to  reasonableness,  190. 

Rulings  of  judges,  754. 

Rural  deans,  70. 

Sabbath,  810,  846. 

Sabinians,  18. 

Sailors,  see  Seamen. 
Salaries,  84,  243. 

Sale,      19,  23, 166, 167,  247,  416. 

see    Chance,    Fraudulent, 
Fieri  fadaa. 

bill  of,         .  423, 575. 

by  co-owner,  374. 

of  dangerous  things,  485. 

delivery,  219,  420,  421. 

in  exchanges,  587. 

by  factor,  _  686. 

under  foreclosure,  379. 

judicial,      329,  380-882,  461, 
466,  666,  785. 

under  private  act,  410. 

property  under  lien,         379- 
382. 

of  provisions,     246,  814,  834. 

of  real  property,        416,437, 
461,  366. 

of  ship,  cargo,  580,  584. 

special    right    to    profits    of, 
479. 

specific  performance  of  con- 
tract for,  659. 

in  suits  in  rem,  666,  585. 

statute  of  fraud,  219. 

by  trustee,  646. 

Saloon,  liquor,  574,  816. 

Salvage,  392,  578. 

in  insurance,  270. 

Sanction,  3. 

Sanctuary,  853. 

Sanitary,  see  Health. 

districts,  67. 

regulations,  814. 

Satisfaction,  381,  616,  617. 

Saving  life,  property,  514. 

Seandalum  magnatum,  606. 

Scienter,  proof  of,  490. 
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Scientific  laws,  1. 

Scire  iaym,      662,  665,  725,  755, 

757,  793. 

Schools ;  of  jurisprudence,         18. 

public,  67,  90,  93,  360. 

Sbold,  commoD,  816. 

Scotch,  Scotland,    18, 44, 107, 113. 

office,  64. 

Scutage,  313, 316, 

Sea,  4,  24, 150,  364,  668. 

Seals ;  private,    237, 238, 256, 263, 

721. 
public,     47,  95,  99, 108,  807. 
Seamen,  679-581, 583. 

Search  warrant,  845. 

Seaworthiness,  582. 

Secession  from  Union,  76. 

Secondary ;  evidence,        769,  770. 

rights,  see  Remedial. 
Second  uses,  540. 

Secretaries,  government,      53,  54, 

85,  89. 

Secrets,  129,  387,  542,  821. 

Security;   s&e   Bail,  Lien,  Ke- 

cogiiizance.  Surety. 

for  debts,  claims,       355,  459, 

464,  761. 

in  judicial  proceedings,      727, 

729,  731,  732,  735,  736,  756, 

785,  791,  792. 

personal,    278,  281,  483,  680, 

681,  701,  824. 

rights  in  others',  280. 

Securities,  surety's  right  to,      266. 

Sedition,  808, 813. 

Seduction ;  crime.  812. 

tort,  518,  606,  680,  685, 

701. 

Seiguory,  304. 

Seiain ;      300,  310,  332,  339,  341, 

349,350,372,426,442. 

see  Livery. 

quad,  332. 

Selectmen,  92. 

Self  defence,  see  Defence. 
Senate,         17,  80-82,  84,  88,  121. 
Senatus  oonmUum,  17. 

Sentence,  for  crime,  857. 

Separate  property  of  wife,      467, 

680. 


Separation ;     see     Confusion, 

Judicial. 
Septenial  act,  44. 

Sequestration,  779. 

Sergeant,  81,  96,  98. 

Sergeanty,  316, 318. 

Servant,  693. 

see  Boycott,  Master,  Ser- 
vices, Slave,  Strike, 
character  of,  privileged,     606. 
child  as,  685. 

defence  of  and  by  master, 

512,  825. 

discharge,  leaving,    500,  526, 

694-697. 

fellow  servants,  246,698,724. 

master's  liaHlity  for  acts 

of,  672,  698,  724. 

master's  rights  in,      499-501, 
701. 
iMurder  of  master  by.        827. 
officers  as,  709,  715,  724. 

partner,  when  liable  as,     593. 
possession     of      master's 

good's,  198,  200,  831. 

status  of)  Unlike  agent,      501, 

596,  598,  695. 

theft  by,  831. 

wages,  459,  696,  697. 

Service,  see  Process,  Servant, 

Services. 

civil,  65,  84,  89. 

of  pleadings,  789. 

Services,  see  Servant,  243. 

assignment  of  pay  for,       173, 

174,  243. 

bailment  of,  254,  565. 

contracts  for,     247,  500,  645. 

loss  of,        680, 681,  685,  701. 

manner      of      rendering ; 

skill,  193, 247. 

maritime  liens  from,  576. 

obligations  to  pay  fo¥,       247, 

248,  524. 

by  tenure,  313,  317,  320, 

321,323,361,609,621,632. 

undertaking  to  render,      565, 

646. 

Servitude,  852. 
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of  courts,  see  Terms. 

laws,  26. 

of  legislatures,  82,  84, 

85,  89. 

Set  of  bills,  256,  583. 

Set  off;  claims,  plea,  of,     764,  765, 

780,  785,  788. 

of  laoa,  on  execution,       757, 
758. 
Settlement ;  see  Accounts,  Ad- 
ministration. 

act  of,  39,  56. 

deed  of,  721. 

marriage,  677. 

of  person,  65,  125. 

Sewers,  67,  366,  367,  368. 

Shares,  see  Stoek._ 

in  partnersliip,  597. 

in  ship,  575. 

Sheily's  case,  rule  in,  389. 

Sheriff,    41,  57,  59,  60,  61,  91,  92, 

96,  707. 

see  Jail,  Jury,  Officer. 

fees,  710,  758. 

judicial  functions,   courts, 

101,  102,  752. 

summoning  jury,  743. 

Shifting  use,  350. 

Shipping  articles,  580. 

Ships,  24,  575. 

sale  to  belligerents,  806. 

transfer  of,  4l5,  575. 

Ship's  husband,  679. 

Shire,  see  County,  Knight,  Reeve. 
Shore,  sea,  364. 

Showing  cause,  see  Order. 
Sic  utere  tuo  tie.,  289. 

Siege,  state  of,  25. 

Silver,  see  Mine,  Treasure  trove. 
Similiier,  762, 854. 

Simony,  72. 

Simple  contract ;  see  Contract, 

Bebt. 
Singular  succession,  166. 

Sir,  358. 

8i  tefecerU  gecurum,  .  727. 

Skill,  192, 247. 

Slave,       74,  79,  128n,  299,  395,n, 

693. 

trade,  S05. 


Pages 

Slander,     284,  504,  606,  643,  830. 

title,  propei'ty,  of,      286,  506, 
614,  660. 
Sleeping  car  companies,  573. 

Slip,  in  marine  insurance,         268. 
Smuggling,  821,  822. 

Socage,  316,  321,  323,  690. 

Sodomy,  811. 

Soldiers,    see    Army,    Militia, 

Quartering. 
Solicitor,  97,  98. 

General,  96. 

Son  oissauU  demesne,  764. 

Soui'ces  of  old  law,  16. 

Sovereign,  2-4,  75,  522,  713. 

Speaker,  of  House,  44,  81. 

Speaking  to  prosecutor,  857. 

Special,  see  Custom,  Damage, 
Occupancy,  Property,  Spe- 
cialty, Susceptibility,  Writ. 

agent,  588, 

appearance,  734. 

assumpsiit,  648. 

bail,  734. 

constable,  64. 

demurrer,  760. 

duty,  149. 

guardian,  691. 

jury,  10. 

lien,  380. 

partnership,  594. 

plea,  traverse,     762,  764,  766, 
853. 

pleader,  98. 

proceeding,         627,  628,  647, 
773. 

right  to  gain,  479. 

statute,  6. 

taxes,  57,  90,  91. 

tail,  327. 

verdict,  747. 

Specialty,     249,  525,  533, 536, 645. 

debt,    250,459,462,464,467, 
471,  531,  616,  617. 
Specific ;  see  Remedies. 

claims  on  funds,  130. 

legacies,  430,  469. 

•    performance,        23,  659,  660, 

669. 

things,  sale  of,  420. 
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Fages, 

Specification,  383, 393. 

Speech,  freedom  of,  45,  46,  79,  82, 
89,  808, 


Spendthrift, 
Spoliation, 
Sports, 
Spring  guns. 
Springing  use^ 
Stamps, 
Standing ;  mute. 


704. 
609,669. 
518. 
516. 
350. 
223. 
851. 


neutral  between  claimants, 

560. 
State ;   see  Grant,  Government, 
Mind,  Parens  patriae,  Siege, 


debt  to  459. 

departments  of,       52,  S5,  89. 

of  facts,  150. 

foreign,  53,  56,  85,  713, 

805,  807. 

laches  by,  408 

as  lord,  323. 

ouster  of,  _  654, 

as  person,  corporation,        31, 

713,714. 

property  and  rights,  of,       31. 

remedie?,  actions;  can  do 

no  wrong,    39,  40,  80, 119, 

408,  653,  654,  713. 

Secretary  of,  53,  85,  89. 

Statement  of  claim,  782. 

State's ;  attorney,  89. 

evidence,  852. 

States  of  United  States ;  acta, 

credit  to,  79,  797. 

admission  to  Union,     78,  87. 

citizinship  of,  ■  79. 

constitutions  of,  26,  88. 

are  corporations,        713,  714, 

715. 

courts  of,        13,  89,  116-121, 

795. 

crimes  against,  799,  803. 

expenditures  of,  91. 

government  of,      3,  4,  73,  78, 

88,410. 

law  of,  11,  13,  26,  579. 

military  forces  of,  see  Militia. 

obligation  of  contracts,  can 

not  impair,    79,  238n,;  410, 


721. 

officers  of,  89. 

powers,  jurisdiction,  sove- 
reignty of,    3,  4,  75-77,  79, 
80,410. 
representation  in  Congress, 

81. 
revenues  of,  90. 

suits  by  and  against,         117, 
118. 
Status,  32, 501,  696,  696. 

Statute ;    6,  26,  74, 117,  410, 433. 
see  Bankruptcy,  Constitu- 
tion, Insolvency,  Laborers, 
Treason,  and  names  of 
particular  statutes, 
books,  citation,  26. 

constitutional,         55,  74,  88, 
119. 
construction,    8,  77,  230, 507, 
50». 
making,  publishing,      26,  38, 
43,45,82,88,398. 
obligations  by,  622. 

title  by,  410. 

Statutory ;  crimes,    801,  802,  805, 

807. 
duties,  507. 

guardians,  690. 

liens,  578. 

requirements  for  marriage, 

672. 
Stay,  actions,  executiouj  of,    473, 

791. 
Stealing  heiress,  830. 

Step  parents,  686. 

Steward,  53,  108,  304^306. 

Stint,  of  common,  354 

Stipulation,  251. 

Stock ;  in  companies,       119,  388, 
415,  539,  587, 599, 614,  716,722, 

726. 
of  descent,  442,888. 

Stocks,  punishment  by,  840. 

Stoicism,  19. 

Stoppage  in  transitu,  420. 

Storage  of  goods,      254,  563,  571. 
Stolen  goods,  receiving.  802, 

Strays,  398. 

Street ;  see  Highway. 
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children  in,  190,  370. 

Strike,  by  workmen,         500,  512. 

568,  823. 

Struck  jury,  743. 

Structures  on  land,  393. 

see  Buildings,  Fences. 
Sub-agents,  590. 

Sub-infendation,       300,  308,  323. 
~  Subject ;  agreement,  of,  236. 

right,  of,  152. 

gale,  of,  417. 

suit,  of,  jurisdiction  depend- 
ing on,  116,  667,  796. 
Subornation  of  perjury,  819. 
Subpoena;  equity,  in,        111,  779. 

witnesses,  for,     769,  770,  855. 
Subrogation,  266, 469. 

Subsidies,  43. 

Substantive  law,  83,  35,  787. 

Substituted  service,  788. 

Substitution,  power  of,  590. 

Sub-tenant,  309. 

Subterranean  water,  367. 

Subtraction,       609,  631,  637,  669. 
Succession,        164,  303,  390,  400, 

407. 

adverse  possession,  to,       409. 

death,  at,  164,  174,  442. 

duties,  taxes,  91. 

universal,  singular,    164-166, 
175,  455. 
Successor,  165,  768. 

Successive  possessions,  202. 

Sufferance,  tenancy  at,     334,  335. 
Suffering,  mental,  see   Mental 

security. 
Suffrage,  see  Vote. 
Suicide,  514,  827. 

Suijuris,  686. 

Suit,  897,  735,  738. 

see  Action. 
Suitors,  62,  101,  102, 

Sumptuary  laws,  815. 

Summary  trial,  punishment,     820, 

846. 

Summing  up  case,  746. 

Summons.         •  728,  732,  772,  774, 

787,  796. 

criminal  case.?,  in,      845,  851. 
Sunday,  see  Sabbath. 


*  Pages. 

Superior  ;  command  of,  708. 

courts,     12,  99,  105,  114, 120. 

murder  of,       .  827. 

Supersedeas,  791. 

Supervisors,  of  counties,  92. 

SuppUcavii,  writ,  841. 

Supplies  to  ships,  577,  579. 

Support ;  family,  of,  676,  684, 

686. 

land,  of,     363,  356,  483,  521. 

wards,  of,  691. 

Supreme  ;   Court  of  Judicature, 

116,  669. 
Court  of  state,  120. 
Court  of  United  States,       85, 

117,  118. 
law,  88. 

Surcharge  of  common,      609,638. 
Sur  disclamer,  writ,  637. 

Suretyship,  264,  626,  533. 

Surface  water,  367,  368, 

Surgical  operation,  518,  824 

Surrebutter,  Surrejoinder,        737. 
Surrender ;  franchise,  of,  725. 

tenant,  by  ;  deed  of,  434. 

Surrogate's  court,  120. 

Survival  of  actions,  '  618,619. 

Survivorship,     159,  337,  595,  676. 
Susceptibility,  special,  491. 

Suspension  ;  habeas  corpus,    of, 

650. 

payments,  of,  472. 

sentence,  of,  857. 

Swindling,  815, 835. 

Symbolical  dlivery,  271. 

Tail,  fee,     326,  330,  335,  411,  413. 
Taking ;    chattels   from    land, 
see  Entry. 

property  for  public  use,  see 
Eminent  domain. 
Talesman,  745. 

Tariffl  see  Customs. 
Taxation ;  see  Taxes. 

costs,  of,  753. 

Taxes,  see  Customs. 

direct,  86,  90. 

England,  in,      57,  65,  67,  71. 

King,  right  to  impose,        42, 
43,  55. 

list  for,  90,  91. 
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are  preferred  claims,         459. 

for  private  purposes,         509. 

in  United  States,  78,  86, 

90-93. 
Technical  words,  how  construed, 

225  229 
Telegraph,  129*  573! 

Temporary  insanity,  706. 

Tenant,  Tenancy,  299. 

see  Chief,  Estate,  Feudal. 

system.  Manor,  Paravail, 
Tenure,  Terre. 

disputing  landlord's  title, 

333. 

duties  of,  654. 

holding  over  by,  334. 

injuries,  for  what  may  sue, 

292-294. 

remedies  against  lord,       637. 

right,  323. 

Tender,  272,  536,  537. 

legal,  79,  537. 

Tenement,  296,  297,  354. 

Tenemental  lands,  305. 

Tenendum,  425 

Tenterden's,  Ld.,  act,     219n,  618. 
Tenure,  313,  349,  372,  400. 

of  office,  54,89,91. 

Term;  of  court,        110,  118,  120. 

inland,  331,343. 

Terminology,  'egal,  21. 

Terre  tenant,  307. 

Territorial ;  courts,  120. 

jurisdiction,  4. 

Territory,  of  United  States,       86, 

87, 120. 

Testament,  see  Will. 

Testamentary    causes.  669. 

guardian,  690. 

Testatum  capixis,  730, 

T«ste,  ofwrit,  104,729. 

Testimony ;  see  Deposition,  Evi- 
dence, Witness. 
.  of  single  witness,       707,  855. 

taking,  666,  666,  770. 

Text  writers,  authority  of,  15. 

Theater,  unlicensed,  81 6. 

Theft,  831,  835,  848,  856. 

bote,  817. 

necessity  no  excuse,  801. 


Page?. 

Thelluson's  case,  344. 

Thief,  caught  with  mainour,     848. 
Things,  128. 

see  Chattel,  Land,  Property. 

dangerous,  485-490,  492, 

516. 

impapable,  injuries  from, 

281,  289,  491. 

incapable  of  ownership,    292, 
374. 

on  land,     289,  513,  520, 563. 

fu  nuisance,  491. 

real,  personal,  297. 

rights  in,  152,  154. 

rights  of,  32,  34. 

Threatened  wrongs,  see  Assault, 

Defence,  Prevention, 
Ticket,  passage,  572. 

Timber,  131,  556. 

Tithes,  -70,  72,  357,  669. 

Tithing,  63,  101. 

Tithingman,  •  64. 

Title,  171,  303,  389,  669. 

see  Nobility,  Slander,  Tiim- 
lua,  Warranty, 

buying  pretended,  818. 

color  of ;  extent  of  holding 
under,  200. 

deeds,  441,  4-55,  539. 

documents  of,  in  factor's 
hands,  586. 

disputing  landlord's,  bailor's, 
333,  562,  663. 
mulus,  171,  175,  418. 

Tokens,  false,  834. 

Toll  bridge,  gate,  360. 

Tolt,  writ,  .  632. 

Tonnage  duties,  by  states,  80. 

Tort,  178, 179,  668. 

see  injury.  Wrong. 
Tortfeasor,  see  Wroogdoifer. 
Tortious ;  conveyance,      402,  608. 

use  of  property,  obligations 
from,  525. 

Town,  Township,      42,  63-66,  90, 
92,  93,  715,  720. 

common  lands  of,      354,  355. 

meetings,  63, 92. 

Tractatm  de  Legibua,  28. 

Trade,  see  CoMtiog,  .Bestraiait, 
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Secret,  Trade-mark, 
with  belligerents, 
Board  of, 
competition  in, 
crimes  relating  to, 
with  enemy, 
fixtures, 
skill  required, 
name, 


Pages. 

805,806. 

53,  54. 

500. 

821. 

712. 

132. 

193. 

385,  387. 

right,  to  carry  on,      479,  693. 

slanders  afiecting,  286. 

Trademark,       129,  385,  497,  610, 

656,  660,  836. 

Tramps,  814,  815,  842. 

Transaction,  see  Juristic  act. 

to  injure,  others,        204,  208. 
Transcript  of  judgment,  381. 

Transfer ; 

of  possession  by   bona  fide 

holder,  519. 

of  rights,  duties,  164. 

Transitory  actions,  796. 

Transshipment  of  cargo,  584. 

Trap,  duty  to  protect  against, 

486. 

Traverse,  737,  762,  765,  766, 

788,  835. 

of  inquest,  654. 

of  return,  774. 

Treason,    401,  798,  804,  806,  827. 

accessaries  in  802. 

arrest  for,  511,  512,  825. 

compounding,  817. 

misprision  of,  809. 

punishment  of,  108,  838, 

839,  848. 

Treasurer,  48,  89, 92, 93. 

Treasury ;  English,  53. 

Secretary  of,  85, 

Treasure  trove,    61,  397,  398,655. 

Treaty,       6,  15,  79.  80,  84,  392n. 

Trees,  131, 566. 

Trespass ;  see  Case,  Continuing, 

Mesne  profits. 

ah  initio,  517. 

action  of,     634,  640,  643,730, 
763, 795. 
by  animals,  489,  605. 

fictitious  :  L  ^'^'^  clause, 

105,  730,  731. 


Pages, 

tort,    102, 482,  496,  604-607, 

795. 

Trial,  95,  100,  739,  740.' 

see  Assize,  Hearing,  Judge, 

Jury,  New,    Nisi   prius, 

Peers,  Referee. 

in  admiralty,.  95,  785. 

ancient  methods,        740,  772, 

773,  854. 

in  criminal  cases,       846,  848, 

851,  854, 

of  insane  person,  706. 

in  real  actions,  773. 

by  sherifi''sjury,  752! 

Triers  of  fact,  95. 

Trifling ;  annoyances,       491,492. 

interferences,  521. 

Trithings,  63. 

Trover,  644,  763. 

True  bill,  850. 

Trust,  23,  219,  222,  464,  523, 

526,  540. 

breach  of,  204,  208.  545, 

602,  614,  718. 

company,  723  n. 

constructive,  530,  549. 

enforcement  of,  23,  658. 

■gift  in  ;  declaration  of,       523, 

546. 

limitation  of,  617. 

Trustee,     540-546,  551,  682,  687, 

723. 
see  Guardian,  Personal  rep- 
resentative. Trust,  Undue 
influence, 
of  association,  726. 

in  bankruptcy,  472. 

to  preserve  contingent  re- 
mainder, 352. 
of  corporation,  374. 
CO- trustees,  602. 
for  married  woman,  683. 
municipal  corporations,  of, 

92,94.  ' 
process,  793. 

Turbary,  common  of,  355. 

Twelve  Tables.  16. 

Uberrima  fide,  contracts,  205, 

207,  265,  268. 
Ulpian,  18. 
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Ultra  tires,  722. 

Uncertainty,  act  void  for,        231, 
Unchastity,  charges  of,  285. 

Unconstitutional  law,    74,  88,119. 
Under  sheriff,  60. 

Undertaker,  duties  of,      665,  645. 
Undertaking,  as  security,         251, 
791,  792. 
Undisclosed  principal,  589. 

Undue  influence,       216,  546,  549, 
852,  855. 
Urifree  persons ;  see.  Slave,  Vil- 
lain. 
Unilateral,  211, 252. 

Union,  poor  law,  65. 

United  States,  73. 

actions  against,  119. 

commissioners,  119,  845. 

is  corporation,  785, 

courts  of,        13,  85,  116,  667, 
787. 
crimes  against,  799,  803. 

government,     75-80,  85, 116, 
119. 
judges,  84,  86, 118. 

law  of,  26, 116, 117. 

marshal,  119. 

reports,  27. 

Universal  succession,        164,  165, 
175,  455. 
Vniverdtas,  129,  165. 

Universities,  English,  44,  113 

Unlawful ;  see  Illegality,  Wrong, 
act,  homicide  in  doing,      826. 
assembly,  812. 

Unliquidated  damage,      625,  640. 
Unsound  mind  ;  see  Insane. 
Unwritten  law,    5, 10,  13,  17,  22, 

27,  28. 
Usage,  see  Custom. 
Use;  see  Adverse,    Highway, 
Natural,     Ordinary,     Uses, 
Usus,  Waterl 
obligations  from,  525. 

public,  taking  for,  see  Emi- 
nent domain, 
right  of,     288,  292,  325,  327, 
328,  332,  336,  379,  395. 
by  vfrongful,  possessor,     519, 
555,  558. 


110,  347,  435,  436,  439, 

540,  663. 

deeds  under  statute  of,     431, 

435. 

double,  540. 

execution,  statute,  of,         10, 

349,  350,  540. 

Usual ;  covenants,  426. 

meaning  of  words,  229. 

Usucapion,  405,  408,  409. 

Usufruct,  347. 

Usurpation,      608,  610,  638,  650. 

Usurped  authority,  setting  up, 

808, 
Usury,  243,  244,  632,  577. 

Usus,  346. 

Ut  res  valeat,  230. 

Uttering  counterfeit  money,     807. 
Vacarius,  21. 

Vacations  of  courts,  100, 

Vagabonds,  Vagrants,     814,  816, 

842. 
Validating  statutes,  7,  410. 

Value ;  of  chance, 

of  consideration.  241,  242. 
in  pecuniary  condition,  476.- 
in  property,  290,  509. 

purchaser  for,     214,  561,  683, 
587. 
reasonable,  implied  contract 

for,  247. 

of  rights,  duties,         175,  478. 

Valuable  consideration,    241, 252. 

Valued  policy,  269. 

Variation  of  obligations,  533. 

Vassal,  298,  299,  306,  307. 

Vavasour,  358; 

Venditioni  exponas,  785. 

Vendor's  lien,  639,  549. 

Venire  facias,-  743,  850. 

Venue,  795, 796. 

Verdict,   _         746-748,  772,  773.  ■ 

in  criminal  cases,      747,  819, 

856. 

in  equity  cases,  781,  783. 

false,  819. 

setting  aside,  749,  783. 

Verification  of  pleadings,         764, 

778,  780,  789. 

Vestryman,  70. 
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Vestry  meeting,  7I. 

Veto  of  bills,  43,44,82,84. 

Vicar,  70. 

Vicarious  negligence,  688. 

Vice  ;  admiralty  courts,  112. 

Chancellors,  111. 

comes,  59. 

President,  80,  83,  84. 

principal,  700. 

proper,  569. 

Vicinage,  jury  of,  772,  773. 

Vicount,  59, 358. 

Vietarmia,  641. 

View    of  frankpledge,  101. 

punishment  on,  843. 

Village,  94,  716. 

Villain,  299,  301, 319-321,  693. 
Vindictive  damages,  504,  627. 
Viner's  Abridgement,  29. 

Violation ;   see   Grave,    Rape, 

Eight. 
Visitor  of  corporation,  725. 

Vis  major,  488. 

Vivum  vadium,  •  ■  377. 

Voire  dire,  741,  745. 

Voluntary,  see  Act,  Bankruptcy, 
Composition,  Escape. 

acceptance  of  services,       524. 

taking  risk,  191,  486. 

waste,  329,  555, 

Vote ;  challenge  of,  90. 

in  corporate  meeting,        586, 
724. 

illegal,  90,  809. 

right  to,       44,  45,  81,  83,  89, 

90,360. 

Voucher,  in  action,  412,  413, 

428,  736. 

Wager ;  see  Battle,  Bet. 

of  law,       640,642,644,646, 

742,  743,  763. 

Wages,      459,  581,  675,  684,  694, 

696,  697. 

see  Salaries,  Strikes. 

assignment  of,  173,  174. 

combinations  to  raise,        823. 
Waifs,  397, 398. 

Waiver,     161,  404,  534,  564,  632, 

847. 
Wapentake,  63. 


Pagee. 

War ;  see  Capture,  Contraband, 
Enemy,  Levying,  Neutrals; 

civil  in  United  States,:        76. 

right  to  make,        56,  78,  80. 

secretary  for,  of,  53,  85. 

Ward ;  see  Guardian. 
Wards  and  Liveries,  court  of, 

315,316. 
Warden,  70,  94,  724. 

Warehouse  receipt,  255. 

Warrant ;  arrest  without,         512, 

844. 

of  attachment,  ■  792. 

in  criminal  cases,  792, 

844-846,  851,  858. 

Warranty;  by  agent,  689. 

breach,  as  a  tort,  423. 

in  common  recovery,         412, 
418. 

deed,  440. 

in  deeds,  427,  428,  440,  540. 

in  insurance,         268. 

in  sale,       246,  418,  421,  423. 

of  seaworthiness,  682. 

Washington,  city  of,  86. 

Waste,  329,  555,  556,  609. 

by  co-tenant,  336. 

forfeiture  for,    333,  403,  637. 

by  guardian,  692. 

of  manor,  305. 

remedies,  damages  for,      .403. 
636,  637,  652, 

right  to  commit,        288,  292, 

329,  330,  332,  333. 

Watchman,  64. 

Water,  Watercourse.        133,  364. 

customs  as  to  use  of,  10. 

navigable,  150,  364,  668. 

Watered  stock,  718. 

Way,  right  of,  355,  356. 

Weapons,  deadly,     813,  829,  841. 
Week  to  week,  tenancy  from, 

334, 
Weight  of  evidence,         135.  140, 
707,  855. 
Weights  and  measures,      78,  834. 
Weregild,  843. 

Westminister ;  courts  sit  at,   '106. 

2nd,  statute  of,  326y  453, 

633,  638,  642, 
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Wharves,  right  to  build,  364. 

Whipping,  579,840. 

Widow ;  see  De  ventre  ingpwir 
endo,  Dower,  Farstphenialia, 
Quarantine,  Wife, 
administration,  right  to,    453. 
rights  in  husband's  perso- 
nalty, 452,  462. 
Wife,  670. 
see  Mother,  Widow, 
'child  of,  presumed  legiti- 
mate,                             1 23. 
<  communications  with  hus- 
band privileged,    505, 767, 
■      :y                            768. 
crimes  of,  against,     682,  802, 
815,  827,  828. 
defence  of  and  by,  husband, 

512,  825. 
habeas  eorpua  for,  651. 

juristic    acts,    disabilities, 

223,  675,  676,  682. 
naturalization  of,  .'  712, 

of  noble,  ''  ^358. 

property  of,        462,675,676. 
spparate  estate  of,     467,  680. 
Wilful ;  negligenoe,  192. 

w^rongsj    •  570,  698,  707. 

Wilfulness,  183, 189,  192. 

Will,  175,  324,  439,  449. 

see  Intention,  Probate, 
charge  of  de.bts  by,     446, 469. 
of  real  property,,     .  175,318, 
319,  324,  342,  450.  607. 
tenancy  at,         321,  333,  339. 
Winding  up,  see  Liquidation. 
Windows,  ancient,:  357. 

Witchcraft,  810. 

Witena  gemote,  41. 

Withernam,  tiiking  in,  641. 

Witnesses,         76f,  770,  ,856,  858. 
see  Deposition,  Examina- 
tion, 
number  required,      767,  855. 
party,  trial  by,  742,  743. 

privilege  of,         '     505;  768. 
procuring  attendance,       665, 
769,  858. 
to  written  instruments, ,    223 
441,  449. 


Women,     see     Girl,    Mother,    " 
Widow,  Wife, 
crimes  relating  to,    811,  815, 
829,  830. 
employBaent  of,  694^ 

right  to  vote,,  45,  90. 

Woods  and  Forests,  Commission- 
ers of,  57. 
Words,  see  Compassing  death. 
Construction,       Limitation, 
Operative,  Purchase. 

assault,  are  not,  282. 

will  not  justify  fore%         613. 
Work;    and    labor,    a^umpsM 
far,  646,  760. 

manner  of  doing,       192,  247. 
on  thing,  for  possessor,     520. 
Workhouse,  65. 

Workmen,   see    Boycott,    La- 
borer, Servant,  Strike,  Wages. 
Works,  Board  of,  54. 

'.  public,  damage  from,        509. 
Wounding,  824, 828. 

Wreck,  61,396,398,665. 

Writ,     28,  95,  103,  104, 108,  109, 
414,642. 
see     Ancestral,    Judicial, 
Mandate,    Prerogative, 
Process, 
amendment  of,  767. 

of  course,  108,  109;  642, 

•727. 
for  elections,  69. 

original,     104,  108,  642,  727, 
72^730,781,764,772,776 
of  right,     629,632,633,637, 
638. 
special,      628,  647,  662,  773. 
under,  statute    of    West- 
minister 2nd,     .  ,  643. 
of  summons  to  Parliament, 

41. 
Writing,    218,  237,  265, 415, 432, 

767. 
see  Document,  Instrument, 
Written. 
Written;  agreement,  dischange 
of,  534. 

evidence,     see     Evidence, 
Parol. 
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law,  5, 8,  16,  22. 

Wrongs,         32,  34,  35, 177,  210, 

277,  600,  604. 

see  Continuing,  Crime, 
Equitable,  Injury,  Mali- 
cious, Omission,  Threat- 
ened, Tort. 

ab  initio,  517. 

damages  for,  625. 

joint,  527,  602,  700. 

public,  private,     34,  35,  619, 


Pages. 

620. 

qwas^i,  530. 

Wrongdoers ;     contribution 
among,  627,  602,  627. 

duties  to,  486,  619. 

Year,  232, 233n. 

Books,  27. 

to  year,  tenancy  from,       334. 
Years,  estates  for)  331,  343. 

Young  of  animals,  395. 


rr  =  —  mjiEiEiEjE 


++++ 


E9E9: 


nnnnnnnn 

i-riiii-tt-H-i-zi 
HHHHHHHH 


:t 


$ 


PP 


# 


^f 


ft 


m 


'^  :k  'p.  m  ^ill 

.  M  ii  ^5  m  » 

1^  IP  Til  1^  * 

H  m  e  flJ  ™ 


;*  M  S 


tl 


iE 

IM 

Sffi>5 

# 

Wsij 

5 

m  m 

in 

m  m 

5 

^'  ^. 

^ 

m  fS 

' 

i^ 


_  HI    -t    ra 

:—  119  BB  ^  -^ 

:t  T  A  ®  ^ 

a  a  /^  Bi  a 

[^  ^  ^  ^  A 

iter  iXi;    -^?l^    ^EJ 

CI  tt        C3        o 


i^  Its;  itsC  jiiiS;  itiC 

:^  ^  |g  fili 
^  K  tI5  isi  s 

it  j£  )S  JS  jS 


BY  THE  SAME  AUTHOR 

THE  FIRST  PRINCIPLES 

OF 

LAW 

TENTH  EDITION 

Price ¥  1.20        Postage  12  sen 


COMMON  FORMS 
AGREEMENTS,  CONYEYAHCES, 

Price 30  sea        Postage  4  sen 


MARUZEN  COMPANY,  tTD- 

(MARUZEN  KABCJSHIKI-KAISHA),; 
Tokyo,  Osaka,   Kyoto^.  Fukuoka  &  Sendai. 


^' 


